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DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7 CFR Part 28 

[CN–05–001] 

RIN 0581–AC43 

Revision of User Fees for 2005 Crop 
Cotton Classification Services to 
Growers

AGENCY: Agricultural Marketing Service, 
USDA.
ACTION: Final rule.

SUMMARY: The Agricultural Marketing 
Service (AMS) will raise user fees for 
cotton producers for 2005 crop cotton 
classification services under the Cotton 
Statistics and Estimates Act. The 2004 
user fee for this classification service 
was $1.65 per bale. This rule will raise 
the fee for the 2005 crop to $1.85 per 
bale with the program. This fee and the 
existing reserve are sufficient to cover 
the costs of providing classification 
services, including costs for 
administration and supervision.
DATES: Effective Date: July 1, 2005.
FOR FURTHER INFORMATION CONTACT: 
Darryl Earnest, Acting Deputy 
Administrator, Cotton Program, AMS, 
USDA, Room 2641–S, STOP 0224, 1400 
Independence Avenue, SW., 
Washington, DC 20250–0224. 
Telephone (202) 720–2145, facsimile 
(202) 690–1718, or e-mail 
darryl.earnest@usda.gov.

SUPPLEMENTARY INFORMATION: A 
proposed rule detailing the revisions 
was published in the Federal Register 
on April 26, 2005 (70 FR 21342). A 15-
day comment period was provided for 
interested persons to respond to the 
proposed rule. No comments were 
received and no changes have been 
made in the provisions of the final rule. 

Executive Order 12866 

This rule has been determined to be 
not significant for purposes of Executive 
Order 12866; and, therefore has not 
been reviewed by the Office of 
Management and Budget (OMB). 

Executive Order 12988 

This final rule has been reviewed 
under Executive Order 12988, Civil 
Justice Reform. It is not intended to 
have retroactive effect. This rule would 
not preempt any state or local laws, 
regulations, or policies unless they 
present an irreconcilable conflict with 
this rule. There are no administrative 
procedures that must be exhausted prior 
to any judicial challenge to the 
provisions of this rule. 

Regulatory Flexibility Act 

Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA) (5 
U.S.C. 601 et seq.) AMS has considered 
the economic impact of this action on 
small entities and has determined that 
its implementation will not have a 
significant economic impact on a 
substantial number of small businesses. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
businesses subject to such actions so 
that small businesses will not be 
disproportionately burdened. There are 
an estimated 35,000 cotton growers in 
the U.S. who voluntarily use the AMS 
cotton classing services annually, and 
the majority of these cotton growers are 
small businesses under the criteria 
established by the Small Business 
Administration (13 CFR 121.201). The 
increase above the 2004 crop level as 
stated will not significantly affect small 
businesses as defined in the RFA 
because: 

(1) The fee represents a very small 
portion of the cost-per-unit (less than 
0.4 cents per lb) currently borne by 
those entities utilizing the services. (The 
2004 user fee for classification services 
was $1.65 per 500 pound bale; the fee 
for the 2005 crop will be increased to 
$1.85 per 500 pound bale; the 2005 crop 
is estimated at 18,750,000 bales). 

(2) The fee for services will not affect 
competition in the marketplace; and 

(3) The use of classification services is 
voluntary. For the 2004 crop, 22,815,000 
bales were produced. Almost all of these 
bales were voluntarily submitted by 
growers for the classification service. 

(4) Based on the average price paid to 
growers for cotton from the 2003 crop of 
61.8 cents per pound, 500 pound bales 
of cotton are worth an average of $309 
each. The user fee for classification 
services, $1.85 per bale, is less than one 
percent of the value of an average bale 
of cotton.

Paperwork Reduction Act 
In compliance with OMB regulations 

(5 CFR part 1320), which implement the 
Paperwork Reduction Act (PRA) (44 
U.S.C. 3501 et seq.), the information 
collection requirements contained in the 
provisions to be amended by this rule 
have been previously approved by OMB 
and were assigned OMB control number 
0581–AC34. 

Fees for Classification Under the Cotton 
Statistics and Estimates Act of 1927 

The user fee charged to cotton 
producers for High Volume Instrument 
(HVI) classification services under the 
Cotton Statistics and Estimates Act (7 
U.S.C. 473a) was $1.65 per bale during 
the 2004 harvest season, as determined 
by using the formula provided in the 
Uniform Cotton Classing Fees Act of 
1987, as amended by Public Law 102–
237. The fees cover salaries, costs of 
equipment and supplies, and other 
overhead costs, including costs for 
administration, and supervision. 

This final rule establishes the user fee 
charged to producers for HVI 
classification at $1.85 per bale during 
the 2005 harvest season. 

Public Law 102–237 amended the 
formula in the Uniform Cotton Classing 
Fees Act of 1987 for establishing the 
producer’s classification fee so that the 
producer’s fee is based on the prevailing 
method of classification requested by 
producers during the previous year. HVI 
classing was the prevailing method of 
cotton classification requested by 
producers in 2004. Therefore, the 2005 
producer’s user fee for classification 
service is based on the 2004 base fee for 
HVI classification. 

The fee was calculated by applying 
the formula specified in the Uniform 
Cotton Classing Fees Act of 1987, as 
amended by Public Law 102–237. The 
2004 base fee for HVI classification 
exclusive of adjustments, as provided by 
the Act, was $2.32 per bale. An increase 
of 2.51 percent, or 5 cents per bale, due 
to the implicit price deflator of the gross 
domestic product added to the $2.32 
would result in a 2005 base fee of $2.37 
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per bale. The formula in the Act 
provides for the use of the percentage 
change in the implicit price deflator of 
the gross national product (as indexed 
for the most recent 12-month period for 
which statistics are available). However, 
gross national product has been 
replaced by gross domestic product by 
the Department of Commerce as a more 
appropriate measure for the short-term 
monitoring and analysis of the U.S. 
economy. 

The number of bales to be classed by 
the United States Department of 
Agriculture from the 2005 crop is 
estimated at 18,096,563 bales. The 2005 
base fee was decreased 15 percent based 
on the estimated number of bales to be 
classed (1 percent for every 100,000 
bales or portion thereof above the base 
of 12,500,000, limited to a maximum 
decreased adjustment of 15 percent). 
This percentage factor amounts to a 35 
cents per bale reduction and was 
subtracted from the 2005 base fee of 
$2.37 per bale, resulting in a fee of $2.02 
per bale. 

With a fee of $2.02 per bale, the 
projected operating reserve would be 
32.45 percent. The Act specifies that the 
Secretary shall not establish a fee 
which, when combined with other 
sources of revenue, will result in a 
projected operating reserve of more than 
25 percent. Accordingly, the fee of $2.02 
was required to be reduced by 17 cents 
per bale, to $1.85 per bale, to provide an 
ending accumulated operating reserve 
for the fiscal year of not more than 25 
percent of the projected cost of 
operating the program. This would 
establish the 2005 season fee at $1.85 
per bale. 

Accordingly, § 28.909, paragraph (b) 
is revised to reflect the increase of the 
HVI classification fee from $1.65 to 
$1.85 per bale. 

As provided for in the Uniform Cotton 
Classing Fees Act of 1987, as amended, 
a 5 cent per bale discount would 
continue to be applied to voluntary 
centralized billing and collecting agents 
as specified in § 28.909(c). 

Growers or their designated agents 
receiving classification data would 
continue to incur no additional fees if 
classification data is requested only 
once. The fee for each additional 
retrieval of classification data in 
§ 28.910 will remain at 5 cents per bale. 
The fee in § 28.910(b) for an owner 
receiving classification data from the 
National database will remain at 5 cents 
per bale, and the minimum charge of 
$5.00 for services provided per monthly 
billing period will remain the same. The 
provisions of § 28.910(c) concerning the 
fee for new classification memoranda 
issued from the National database for 

the business convenience of an owner 
without reclassification of the cotton 
will remain the same at 15 cents per 
bale or a minimum of $5.00 per sheet. 

The fee for review classification in 
§ 28.911 will be increased from $1.65 to 
$1.85 per bale. 

The fee for returning samples after 
classification in § 28.911 will remain at 
40 cents per sample.

List of Subjects in 7 CFR Part 28 

Administrative practice and 
procedure, Cotton, Cotton samples, 
Grades, Market news, Reporting and 
record keeping requirements, Standards, 
Staples, Testing, Warehouses.
� For the reasons set forth in the 
preamble, 7 CFR part 28 is amended as 
follows:

PART 28—[AMENDED]

� 1. The authority citation for 7 CFR part 
28, subpart D, continues to read as 
follows:

Authority: 7 U.S.C. 471–476.

� 2. In § 28.909, paragraph (b) is revised 
to read as follows:

§ 28.909 Costs.

* * * * *
(b) The cost of High Volume 

Instrument (HVI) cotton classification 
service to producers is $1.85 per bale.
* * * * *
� 3. In § 28.911, the last sentence of 
paragraph (a) is revised to read as 
follows:

§ 28.911 Review classification. 

(a) * * * The fee for review 
classification is $1.85 per bale.
* * * * *

Dated: May 26, 2005. 
Kenneth C. Clayton, 
Acting Administrator, Agricultural Marketing 
Service.
[FR Doc. 05–10834 Filed 5–27–05; 8:45 am] 
BILLING CODE 3410–02–P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection 
Service 

9 CFR Part 116

Viruses, Serums, Toxins, and 
Analogous Products; Records and 
Reports

CFR Correction 

In Title 9 of the Code of Federal 
Regulations, Parts 1 to 199, revised as of 
January 1, 2005, on page 748, in § 116.1, 

paragraph (b) is corrected to read as 
follows:

§ 116.1 Applicability and general 
considerations.
* * * * *

(b) In the case of imported products, 
each permittee shall maintain at the 
permittee’s place of business detailed 
and accurate records that are relevant to 
each imported product and that include, 
but are not limited to, importation 
documents, sampling records, test 
summaries, shipping records, and 
inventory and disposition records as 
required in § 116.2.
* * * * *
[FR Doc. 05–55507 Filed 5–27–05; 8:45 am] 
BILLING CODE 1505–01–D

NUCLEAR REGULATORY 
COMMISSION 

10 CFR Part 10 

RIN 3150–AH69 

Delegation Changes

AGENCY: Nuclear Regulatory 
Commission.
ACTION: Final rule.

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is revising its 
regulations to change the references 
from Deputy Executive Director for 
Management Services to Deputy 
Executive Director for Information 
Services and Administration and Chief 
Information Officer. The revision is 
necessary to reflect a recent realignment 
in the Office of the Executive Director 
for Operations. This final rule is 
necessary to inform the public of 
organizational changes within the NRC.
DATES: Effective May 31, 2005.
FOR FURTHER INFORMATION CONTACT: 
Alzonia Shepard, Regulations 
Specialist, Rules and Directives Branch, 
Division of Administrative Services, 
Office of Administration, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555–0001, Telephone (301) 415–
6864, e-mail aws1@nrc.gov.
SUPPLEMENTARY INFORMATION: On 
January 6, 2005, the NRC announced a 
realignment of functions of the Office of 
the Executive Director for Operations. 
With the realignment, some of the 
functions assigned previously to the 
Deputy Executive Director for 
Management Services are assigned to 
the Deputy Executive Director for 
Information Services and 
Administration and Chief Information 
Officer. 

Because these amendments constitute 
minor administrative changes to the 
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regulations concerning agency 
organization, the notice and comment 
provisions of the Administrative 
Procedure Act do not apply under 5 
U.S.C. 553(b)(B). The amendments are 
effective upon publication in the 
Federal Register. Good cause exists 
under 5 U.S.C 553(d) to dispense with 
the usual 30-day delay in the effective 
date of the final rule, because the 
amendments are of a minor and 
administrative nature dealing with 
changes to certain CFR sections, which 
do not require action by any person or 
entity regulated by the NRC. Further, 
the final rule does not change the 
substantive responsibilities of any 
person or entity regulated by the NRC. 

Environmental Impact: Categorical 
Exclusion 

The NRC has determined that this 
final rule is the type of action described 
in categorical exclusion 10 CFR 
51.22(c)(2). Therefore, neither an 
environmental impact statement nor an 
environmental assessment has been 
prepared for this final rule. 

Paperwork Reduction Act Statement 

This final rule does not contain new 
or amended information collection 
requirements subject to the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501 
et seq.). Existing requirements were 
approved by the Office of Management 
and Budget, approval numbers 3150–
0053; 3150–0044; 3150–0010; 3150–
0130; 3150–0020; and 3150–0011. 

Public Protection Notification 

The NRC may not conduct or sponsor, 
and a person is not required to respond 
to, a request for information of an 
information collection requirement 
unless the requesting document 
displays a currently valid OMB control 
number.

List of Subjects in 10 CFR Part 10 

Administrative practice and 
procedure, Classified information, 
Government employees, Security 
measures.

� For the reasons set forth in the 
preamble and under the authority of the 
Atomic Energy Act of 1954, as amended; 
the Energy Reorganization Act of 1974, 
as amended; and 5 U.S.C. 552 and 553, 
the NRC is adopting the following 
amendments to 10 CFR part 10.

PART 10—CRITERIA AND 
PROCEDURES FOR DETERMINING 
ELIGIBILITY FOR ACCESS TO 
RESTRICTED DATA OR NATIONAL 
SECURITY INFORMATION OR AN 
EMPLOYMENT CLEARANCE

� 1. The authority citation for Part 10 
continues to read as follows:

Authority: Secs. 145, 161, 68 Stat. 942, 
948, as amended (42 U.S.C. 2165, 2201); sec. 
201, 88 Stat. 1242, as amended (42 U.S.C. 
5841); E.O. 10450, 3 CFR parts 1949–1953 
COMP., p. 936, as amended; E.O. 10865, 3 
CFR 1959–1963 COMP., p. 398, as amended; 
3 CFR Table 4; E.O. 12968, 3 CFR 1995 
COM., p. 396.

PART 10—[AMENDED]

� 2. In 10 CFR Part 10, revise the phrase 
‘‘Deputy Executive Director for 
Management Services’’ to read ‘‘Deputy 
Executive Director for Information 
Services and Administration and Chief 
Information Officer’’ wherever it 
appears.

Dated in Rockville, Maryland, this 12th 
day of May, 2005.

For the Nuclear Regulatory Commission. 
Luis A. Reyes, 
Executive Director for Operations.
[FR Doc. 05–10710 Filed 5–27–05; 8:45 am] 
BILLING CODE 7590–01–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

14 CFR Part 97 

[Docket No. 30446; Amdt. No. 3123] 

Standard Instrument Approach 
Procedures; Miscellaneous 
Amendments

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes, 
amends, suspends, or revokes Standard 
Instrument Approach Procedures 
(SIAPs) for operations at certain 
airports. These regulatory actions are 
needed because of the adoption of new 
or revised criteria, or because of changes 
occurring in the National Airspace 
System, such as the commissioning of 
new navigational facilities, addition of 
new obstacles, or changes in air traffic 
requirements. These changes are 
designed to provide safe and efficient 
use of the navigable airspace and to 
promote safe flight operations under 
instrument flight rules at the affected 
airports.

DATES: This rule is effective May 31, 
2005. The compliance date for each 
SIAP is specified in the amendatory 
provisions. 

The incorporation by reference of 
certain publications listed in the 
regulations is approved by the Director 
of the Federal Register as of May 31, 
2005.

ADDRESSES: Availability of matters 
incorporated by reference in the 
amendment is as follows: 

For Examination— 
1. FAA Rules Docket, FAA 

Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591; 

2. The FAA Regional Office of the 
region in which the affected airport is 
located; 

3. The Flight Inspection Area Office 
which originated the SIAP; or, 

4. The National Archives and Records 
Administration (NARA). For 
information on the availability of this 
material at NARA, call (202) 741–6030, 
or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html. 

For Purchase—Individual SIAP 
copies may be obtained from: 

1. FAA Public Inquiry Center (APA–
200), FAA Headquarters Building, 800 
Independence Avenue, SW., 
Washington, DC 20591; or 

2. The FAA Regional Office of the 
region in which the affected airport is 
located. 

By Subscription—Copies of all SIAPs, 
mailed once every 2 weeks, are for sale 
by the Superintendent of Documents, 
U.S. Government Printing Office, 
Washington, DC 20402.
FOR FURTHER INFORMATION CONTACT: 
Donald P. Pate, Flight Procedure 
Standards Branch (AMCAFS–420), 
Flight Technologies and Programs 
Division, Flight Standards Service, 
Federal Aviation Administration, Mike 
Monroney Aeronautical Center, 6500 
South MacArthur Blvd., Oklahoma City, 
OK 73169 (Mail Address: P.O. Box 
25082, Oklahoma City, OK 73125) 
telephone: (405) 954–4164.
SUPPLEMENTARY INFORMATION: This 
amendment to part 97 of the Federal 
Aviation Regulations (14 CFR part 97) 
establishes, amends, suspends, or 
revokes Standard Instrument Approach 
Procedures (SIAPs). The complete 
regulatory description of each SIAP is 
contained in official FAA form 
documents which are incorporated by 
reference in this amendment under 5 
U.S.C. 552(a), 1 CFR part 51, and § 97.20 
of the Federal Aviation Regulations 
(FAR). The applicable FAA Forms are 
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identified as FAA Forms 8260–3, 8260–
4, and 8260–5. Materials incorporated 
by reference are available for 
examination or purchase as stated 
above. 

The large number of SIAPs, their 
complex nature, and the need for a 
special format make their verbatim 
publication in the Federal Register 
expensive and impractical. Further, 
airmen do not use the regulatory text of 
the SIAPs, but refer to their graphic 
depiction on charts printed by 
publishers of aeronautical materials. 
Thus, the advantages of incorporation 
by reference are realized and 
publication of the complete description 
of each SIAP contained in FAA form 
documents is unnecessary. The 
provisions of this amendment state the 
affected CFR (and FAR) sections, with 
the types and effective dates of the 
SIAPs. This amendment also identifies 
the airport, its location, the procedure 
identification and the amendment 
number.

The Rule 
This amendment to part 97 is effective 

upon publication of each separate SIAP 
as contained in the transmittal. Some 
SIAP amendments may have been 
previously issued by the FAA in a 
National Flight Data Center (NFDC) 
Notice to Airmen (NOTAM) as an 
emergency action of immediate flight 
safety relating directly to published 
aeronautical charts. The circumstances 
which created the need for some SIAP 
amendments may require making them 
effective in less than 30 days. For the 
remaining SIAPs, an effective date at 
least 30 days after publication is 
provided. 

Further, the SIAPs contained in this 
amendment are based on the criteria 
contained in the U.S. Standard for 
Terminal Instrument Procedures 
(TERPS). In developing these SIAPs, the 
TERPS criteria were applied to the 
conditions existing or anticipated at the 
affected airports. Because of the close 
and immediate relationship between 
these SIAPs and safety in air commerce, 
I find that notice and public procedure 
before adopting these SIAPs are 
impracticable and contrary to the public 
interest and, where applicable, that 
good cause exists for making some 
SIAPs effective in less than 30 days. 

Conclusion 
The FAA has determined that this 

regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore—(1) is not a 
‘‘significant regulatory action’’ under 

Executive Order 12866; (2) is not a 
‘‘significant rule’’ under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26, 1979); and (3) 
does not warrant preparation of a 
regulatory evaluation as the anticipated 
impact is so minimal. For the same 
reason, the FAA certifies that this 
amendment will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97 

Air traffic control, Airports, 
Incorporation by reference, and 
Navigation (air).

Issued in Washington, DC on May 20, 
2005. 
James J. Ballough, 
Director, Flight Standards Service.

Adoption of the Amendment

� Accordingly, pursuant to the authority 
delegated to me, part 97 of the Federal 
Aviation Regulations (14 CFR part 97) is 
amended by establishing, amending, 
suspending, or revoking Standard 
Instrument Approach Procedures, 
effective at 0901 UTC on the dates 
specified, as follows:

PART 97—STANDARD INSTRUMENT 
APPROACH PROCEDURES

� 1. The authority citation for part 97 
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106, 
40113, 40114, 40120, 44502, 44514, 44701, 
44719, 44721–44722.

� 2. Part 97 is amended to read as 
follows: 

* * * Effective 7 July 2005 

Aniak, AK, Aniak, RNAV (GPS) RWY 
28, Amdt 1 

Cordova, AK, Merle K (Mudhole) Smith, 
NDB/DME–A, Orig 

Cordova, AK, Merle K (Mudhole) Smith, 
NDB–A, Orig, CANCELLED 

Cordova, AK, Merle K (Mudhole) Smith, 
NDB/DME RWY 27, Amdt 1 

Cordova, AK, Merle K (Mudhole) Smith, 
ILS OR LOC/DME RWY 27, Amdt 9 

Cordova, AK, Merle K (Mudhole) Smith, 
RNAV (GPS) RWY 27, Orig 

Cordova, AK, Merle K (Mudhole) Smith, 
RNAV (GPS)–B, Amdt 1 

Cordova, AK, Merle K (Mudhole) Smith, 
GPS RWY 27, Orig-A, CANCELLED 

Phoenix, AZ, Phoenix Deer Valley, 
RNAV (GPS) RWY 25L, Orig-A 

Panama City, FL, Panama City-Bay 
County Intl, RNAV (GPS) RWY 14, 
Amdt 1 

Panama City, FL, Panama City-Bay 
County Intl, RNAV (GPS) RWY 32, 
Amdt 1 

Lake Charles, LA, Lake Charles 
Regional, RNAV (GPS) RWY 33, Amdt 
1 

Springfield, MO, Springfield-Branson 
Regional, RNAV (GPS) RWY 2, Amdt 
1 

Springfield, MO, Springfield-Branson 
Regional, RNAV (GPS) RWY 20, Amdt 
1 

Starkville, MS, George M. Bryan, RNAV 
(GPS) RWY 18, Orig 

Starkville, MS, George M. Bryan, RNAV 
(GPS) RWY 36, Orig 

Starkville, MS, George M. Bryan, VOR/
DME–A, Amdt 6 

Starkville, MS, George M. Bryan, GPS 
RWY 18, Orig, CANCELLED 

Starkville, MS, George M. Bryan, VOR/
DME RNAV OR GPS RWY 36, Orig, 
CANCELLED 

Lexington, NC, Davidson County, ILS 
OR LOC/DME RWY 6, Orig 

Lexington, NC, Davidson County, LOC/
DME RWY 6, Orig, CANCELLED 

Dickinson, ND, Dickinson-Theodore 
Roosevelt Regional, RNAV (GPS) 
RWY 14, Amdt 1 

Dickinson, ND, Dickinson-Theodore 
Roosevelt Regional, RNAV (GPS) 
RWY 32, Amdt 1 

Hastings, NE, Hastings Muni, RNAV 
(GPS) RWY 14, Orig 

Hastings, NE, Hastings Muni, GPS RWY 
14, Orig-C, CANCELLED 

Cleveland, OH, Cleveland-Hopkins Intl, 
NDB OR GPS RWY 24L, Amdt 1C, 
CANCELLED 

Cleveland, OH, Cleveland-Hopkins Intl, 
LDA PRM RWY 6R, Orig-A 
(SIMULTANEOUS CLOSE 
PARALLEL) 

Cleveland, TN, Hardwick Field, NDB 
RWY 3, Amdt 2 

Cleveland, TN, Hardwick Field, RNAV 
(GPS) RWY 21, Orig 

Cleveland, TN, Hardwick Field, RNAV 
(GPS) RWY 3, Orig 

Millington, TN, Millington Muni, ILS 
OR LOC RWY 22, Amdt 3 

Millington, TN, Millington Muni, VOR/
DME OR TACAN RWY 22, Amdt 2 

Houston, TX, West Houston, NDB RWY 
15, ANDT 3 CANCELLED 

Houston, TX, West Houston, NDB RWY 
33, ANDT 4 CANCELLED 

Cedar City, UT, Cedar City Regional, 
NDB RWY 20, Amdt 2B, CANCELLED 

Casper, WY, Natrona County Intl, NDB 
RWY 8, Amdt 13, CANCELLED 

Rock Springs, WY, Rock Springs-
Sweetwater County, NDB–C, Amdt 
2A, CANCELLED

[FR Doc. 05–10606 Filed 5–27–05; 8:45 am] 
BILLING CODE 4910–13–P
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1 We originally adopted the Filer Manual on April 
1, 1993, with an effective date of April 26, 1993. 
Release No. 33–6986 (April 1, 1993) [58 FR 18638]. 
We implemented the most recent update to the Filer 
Manual on February 7, 2005. See Release No. 33–
8528 (February 3, 2005) [70 FR 6573].

2 This is the filer assistance software we provide 
filers filing on the EDGAR system.

3 See Rule 301 of Regulation S–T (17 CFR 
232.301).

4 See Release Nos. 33–6977 (February 23, 1993) 
[58 FR 14628], IC–19284 (February 23, 1993) [58 FR 
14848], 35–25746 (February 23, 1993) [58 FR 
14999], and 33–6980 (February 23, 1993) [58 FR 
15009] in which we comprehensively discuss the 
rules we adopted to govern mandated electronic 
filing. See also Release No. 33–7122 (December 19, 
1994) [59 FR 67752], in which we made the EDGAR 
rules final and applicable to all domestic 
registrants; Release No. 33–7427 (July 1, 1997) [62 
FR 36450], in which we adopted minor 
amendments to the EDGAR rules; Release No. 33–
7472 (October 24, 1997) [62 FR 58647], in which 
we announced that, as of January 1, 1998, we would 
not accept in paper filings that we require filers to 
submit electronically; Release No. 34–40934 
(January 12, 1999) [64 FR 2843], in which we made 
mandatory the electronic filing of Form 13F; 
Release No. 33–7684 (May 17, 1999) [64 FR 27888], 
in which we adopted amendments to implement 
the first stage of EDGAR modernization; Release No. 
33–7855 (April 24, 2000) [65 FR 24788], in which 
we implemented EDGAR Release 7.0; Release No. 
33–7999 (August 7, 2001) [66 FR 42941], in which 
we implemented EDGAR Release 7.5; Release No. 
33–8007 (September 24, 2001) [66 FR 49829], in 
which we implemented EDGAR Release 8.0; 
Release No. 33–8224 (April 30, 2003) [66 FR 24345], 
in which we implemented EDGAR Release 8.5; 
Release Nos. 33–8255 (July 22, 2003) [68 FR 44876] 
and 33–8255A (September 4, 2003) [68 FR 53289] 
in which we implemented EDGAR Release 8.6; 
Release No. 33–8409 (April 19, 2004) [69 FR 21954] 
in which we implemented EDGAR Release 8.7; 
Release No. 33–8454 (August 6, 2004) [69 FR 49803] 
in which we implemented EDGAR Release 8.8; and 
Release No. 33–8528 (February 3, 2005) [70 FR 

6573] in which we implemented EDGAR Release 
8.10.

5 See Release No. 33–8518 (December 22, 2004) 
[70 FR 1506].

SECURITIES AND EXCHANGE 
COMMISSION 

17 CFR Part 232 

[Release Nos. 33–8573; 34–51710; 35–
27970; 39–2436; IC–26872] 

RIN 3235–AG96 

Adoption of Updated EDGAR Filer 
Manual

AGENCY: Securities and Exchange 
Commission.
ACTION: Final rule.

SUMMARY: The Securities and Exchange 
Commission (the Commission) is 
adopting revisions to the Electronic Data 
Gathering, Analysis, and Retrieval 
System (EDGAR) Filer Manual to reflect 
updates to the EDGAR system. The 
revisions are being made primarily to 
support the amended rules and forms 
adopted by the Commission to address 
the registration, disclosure and 
reporting requirements for asset-backed 
securities under the Securities Act of 
1933 and the Securities Exchange Act of 
1934. Revisions are also being made to 
suspend any submission if any of its 
attached files are empty, to upgrade the 
EDGARLink Java Runtime Environment 
(JRE) from version 1.3 to 1.4.1_03, and 
to upgrade the EDGAR Filing Web site, 
the OnlineForms Web site and the Filer 
Management Web site to support the 
latest version of the Netscape browser 
(Netscape 7.x) and drop support for 
outdated Netscape 4.0x through 4.7 
browsers. 

The revisions to the Filer Manual 
reflect changes within Volumes I, II and 
III, entitled ‘‘EDGAR Release 9.0 
EDGARLink Filer Manual,’’ ‘‘EDGAR 
Release 9.0 N–SAR Supplement Filer 
Manual,’’ and ‘‘EDGAR Release 9.0 
OnlineForms Filer Manual’’ 
respectively. The updated manual will 
be incorporated by reference into the 
Code of Federal Regulations.
DATES: Effective June 6, 2005. The 
incorporation by reference of the 
EDGAR Filer Manual is approved by the 
Director of the Federal Register as of 
June 6, 2005.
FOR FURTHER INFORMATION CONTACT: In 
the Office of Information Technology, 
Rick Heroux, at (202) 551–8800; for 
questions concerning the asset-backed 
securities filings, in the Division of 
Corporation Finance, Jennifer G. 
Williams, at (202) 551–3349; for 
questions concerning the Division of 
Corporation Finance filings, in the 
Division of Corporation Finance, 
Herbert Scholl, Office Chief, EDGAR 
and Information Analysis, at (202) 942–
2940; for questions concerning the 

Division of Investment Management 
filings, in the Division of Investment 
Management, Ruth Armfield Sanders, 
Senior Special Counsel, at (202) 551–
6989; and, in the Office of Filings and 
Information Services, Shirley Slocum, at 
(202) 942–8900.
SUPPLEMENTARY INFORMATION: Today we 
are adopting an updated EDGAR Filer 
Manual (Filer Manual). The Filer 
Manual describes the technical 
formatting requirements for the 
preparation and submission of 
electronic filings through the EDGAR 
system.1 It also describes the 
requirements for filing using 
modernized EDGARLink.2

The Filer Manual contains all the 
technical specifications for filers to 
submit filings using the EDGAR system. 
Filers must comply with the applicable 
provisions of the Filer Manual in order 
to assure the timely acceptance and 
processing of filings made in electronic 
format.3 Filers should consult the Filer 
Manual in conjunction with our rules 
governing mandated electronic filing 
when preparing documents for 
electronic submission.4

The revisions are being made 
primarily to support the amended rules 
and forms adopted by the Commission 
to address the registration, disclosure 
and reporting requirements for asset-
backed securities 5 under the Securities 
Act of 1933 and the Securities Exchange 
Act of 1934. Specifically, we will be 
adding new submission form types 10–
D, 10–D/A, NT 10–D and NT 10–D/A, 
new exhibits 33, 34 and 35, and new 
Form 8–K items 6.01, 6.02, 6.03, 6.04 
and 6.05. There will be a new capability 
available from the EDGAR Filing and 
the OnlineForms Web sites to allow 
depositors to request the creation of 
EDGAR access codes for issuing entities.

In addition, issuing entities will be 
able to file a prospectus filed pursuant 
to Securities Act Rule 424 as their first 
filing as a co-registrant with the 
depositor by providing their own central 
index key (CIK), CIK confirmation code 
(CCC) and ‘‘NEW’’ as the file number in 
the co-registrant fields. Form 8–K and 
Form 8–A will also be able to be 
submitted as the issuing entities first 
filing. 

Revisions are also being made to 
suspend any submission if any of its 
attached files are empty and to upgrade 
the EDGAR Filing Web site, the 
OnlineForms Web site and the Filer 
Management Web site to support the 
latest version of the Netscape browser 
(Netscape 7.x) and drop support for 
outdated Netscape 4.0x through 4.7 
browsers.

For EDGAR Release 9.0, the 
EDGARLink software and submission 
templates 1, 2, 3 and 5 will be updated 
to support the aforementioned 
submission form type changes. The 
EDGARLink Java Runtime Environment 
(JRE) will also be upgraded from version 
1.3 to 1.4.1_03. It is highly 
recommended that filers download, 
install, and use the new EDGARLink 
software and submission templates to 
ensure that submissions will be 
processed successfully. Previous 
versions of the templates may not work 
properly. Notice of the update has 
previously been provided on the 
EDGAR Filing Web site and on the 
Commission’s public Web site. The 
discrete updates are reflected on the 
EDGAR Filing Web site and in the 
updated Filer Manual Volumes. 

Along with adoption of the Filer 
Manual, we are amending Rule 301 of 
Regulation S–T to provide for the 
incorporation by reference into the Code 
of Federal Regulations of today’s 
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6 5 U.S.C. 553(b).
7 5 U.S.C. 601–612.
8 5 U.S.C. 553(d)(3).
9 15 U.S.C. 77f, 77g, 77h, 77j, and 77s(a).
10 15 U.S.C. 78c, 78l, 78m, 78n, 78o, 78w, and 

78ll.
11 15 U.S.C. 79t.
12 15 U.S.C. 77sss.
13 15 U.S.C. 80a–8, 80a–29, 80a–30, and 80a–37.

revisions. This incorporation by 
reference was approved by the Director 
of the Federal Register in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 

You may obtain paper copies of the 
updated Filer Manual at the following 
address: Public Reference Room, U.S. 
Securities and Exchange Commission, 
100 F Street, NE., Room 1580, 
Washington DC 20549. We will post 
electronic format copies on the 
Commission’s Web site; the address for 
the Filer Manual is http://www.sec.gov/
info/edgar.shtml. You may also obtain 
copies from Thomson Financial Inc, the 
paper contractor for the Commission, at 
(800) 638–8241. 

Since the Filer Manual relates solely 
to agency procedures or practice, 
publication for notice and comment is 
not required under the Administrative 
Procedure Act (APA) 6 It follows that the 
requirements of the Regulatory 
Flexibility Act 7 do not apply.

The effective date for the updated 
Filer Manual and the rule amendments 
is June 6, 2005. In accordance with the 
APA, 8 we find that there is good cause 
to establish an effective date less than 
30 days after publication of these rules. 
The EDGAR system upgrade to Release 
9.0 is scheduled to become available on 
June 6, 2005. The Commission believes 
that it is necessary to coordinate the 
effectiveness of the updated Filer 
Manual with the scheduled system 
upgrade.

Statutory Basis 
We are adopting the amendments to 

Regulation S–T under Sections 6, 7, 8, 
10, and 19(a) of the Securities Act of 
1933,9 Sections 3, 12, 13, 14, 15, 23, and 
35A of the Securities Exchange Act of 
1934,10 Section 20 of the Public Utility 
Holding Company Act of 1935,11 
Section 319 of the Trust Indenture Act 
of 1939,12 and Sections 8, 30, 31, and 38 
of the Investment Company Act of 
1940.13

List of Subjects in 17 CFR Part 232 
Incorporation by reference, Reporting 

and recordkeeping requirements, 
Securities.

Text of the Amendment

� In accordance with the foregoing, Title 
17, Chapter II of the Code of Federal 
Regulations is amended as follows:

PART 232—REGULATION S–T—
GENERAL RULES AND REGULATIONS 
FOR ELECTRONIC FILINGS

� 1. The authority citation for part 232 
continues to read in part as follows:

Authority: 15 U.S.C. 77f, 77g, 77h, 77j, 
77s(a), 77sss(a), 78c(b), 78l, 78m, 78n, 78o(d), 
78w(a), 78ll(d), 79t(a), 80a–8, 80a–29, 80a–
30, 80a–37, and 7201 et seq.; and 18 U.S.C. 
1350.

* * * * *

� 2. Section 232.301 is revised to read as 
follows:

§ 232.301 EDGAR Filer Manual. 

Filers must prepare electronic filings 
in the manner prescribed by the EDGAR 
Filer Manual, promulgated by the 
Commission, which sets out the 
technical formatting requirements for 
electronic submissions. The 
requirements for filers using 
modernized EDGARLink are set forth in 
the EDGAR Release 9.0 EDGARLink 
Filer Manual Volume I, dated June 2005. 
Additional provisions applicable to 
Form N–SAR filers and Online Forms 
filers are set forth in the EDGAR Release 
9.0 N–SAR Supplement Filer Manual 
Volume II, dated June 2005, and the 
EDGAR Release 9.0 OnlineForms Filer 
Manual Volume III, dated June 2005. All 
of these provisions have been 
incorporated by reference into the Code 
of Federal Regulations, which action 
was approved by the Director of the 
Federal Register in accordance with 5 
U.S.C. 552(a) and 1 CFR Part 51. You 
must comply with these requirements in 
order for documents to be timely 
received and accepted. You can obtain 
paper copies of the EDGAR Filer 
Manual from the following address: 
Public Reference Room, U.S. Securities 
and Exchange Commission, 100 F 
Street, NE., Room 1580, Washington, DC 
20549 or by calling Thomson Financial 
Inc at (800) 638–8241. Electronic format 
copies are available on the 
Commission’s Web site. The address for 
the Filer Manual is http://www.sec.gov/
info/edgar.shtml. You can also 
photocopy the document at the National 
Archives and Records Administration 
(NARA). For information on the 
availability of this material at NARA, 
call 202–741–6030, or go to: http://
www.archives.gov/federal_register/
code_of_federal_regulations/
ibr_locations.html.

By the Commission.
Dated: May 19, 2005. 

Margaret H. McFarland, 
Deputy Secretary.
[FR Doc. 05–10713 Filed 5–27–05; 8:45 am] 
BILLING CODE 8010–01–P

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 

33 CFR Part 117 

[CGD05–05–061] 

RIN 1625–AA–09 

Drawbridge Operation Regulations; 
Spa Creek, MD

AGENCY: Coast Guard, DHS.
ACTION: Notice of temporary deviation 
from regulations. 

SUMMARY: The Commander, Fifth Coast 
Guard District, has approved a 
temporary deviation from the 
regulations governing the operation of 
the S181 Bridge across the Spa Creek, at 
mile 0.4, at Annapolis, in MD. This 
deviation allows the drawbridge to 
remain in the closed-to-navigation 
position each day from 10 p.m. to 5 
a.m., beginning July 6, 2005, through 
August 31, 2005, to facilitate 
sandblasting and painting operations of 
the bridge.
DATES: This deviation is effective from 
10 p.m. beginning July 6, 2005, to 5 a.m. 
through August 31, 2005.
FOR FURTHER INFORMATION CONTACT: Gary 
Heyer, Bridge Management Specialist, 
Fifth Coast Guard District, at (757) 398–
6629.
SUPPLEMENTARY INFORMATION: The 
Maryland State Highway Authority, 
who owns and operates the S181 Bridge, 
has requested a temporary deviation 
from the operating regulation to 
facilitate needed sandblasting and 
painting of the bridge. 

To facilitate this operation, the lift-
span will be locked in the closed-to-
navigation position each day from 10 
p.m. to 5 a.m. beginning July 6, 2005, 
until and including August 31, 2005. 
During these closure periods, the 
process requires completely 
immobilizing the operation of the lift 
span in the closed-to-navigation 
position. At all other times, the bridge 
will operate in accordance with the 
current operating regulations outlined 
in 33 CFR 117.571. 

The Coast Guard has informed the 
known users of the waterway of the 
closure periods for the bridge so that 
these vessels can arrange their transits 
to minimize any impact caused by the 
temporary deviation. 

The District Commander has granted 
temporary deviation from the operating 
requirements listed in 33 CFR 117.35 for 
the purpose of repair completion of the 
drawbridge. The temporary deviation 
allows the S181 Bridge across the Spa 
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1 Under the Act, the Copyright Royalty Judges 
will conduct proceedings to ‘‘* * * make 
determinations and adjustments of reasonable terms 
and rates of royalty payments as provided in 
[Copyright Act] sections 112(e), 114, 115, 116, 118, 
119 and 1004,’’ ‘‘to make determinations 
concerning the adjustment of the copyright royalty 
rates under [Copyright Act] section 111,’’ to 
authorize distributions under sections 111, 119, and 
1007 of the Act, and ‘‘[t]o determine the status of 
a digital audio recording device or a digital audio 
interface device under sections 1002 and 1003, as 
provided in section 1010.’’ See 17 U.S.C. 801(b).

2 Unless otherwise noted, all references are to 
Chapter 8 of title 17 of the United States Code as 
in effect on May 31, 2005.

Creek, at mile 0.4, at Annapolis, MD, to 
remain in the closed-to-navigation 
position each day from 10 p.m. to 5 a.m. 
beginning July 6, 2005, through August 
31, 2005.

Dated: May 20, 2005. 
Waverly W. Gregory, Jr., 
Chief, Bridge Administration Branch, Fifth 
Coast Guard District.
[FR Doc. 05–10694 Filed 5–27–05; 8:45 am] 
BILLING CODE 4910–15–P

LIBRARY OF CONGRESS

Copyright Royalty Board 

37 CFR Chapter III 

[Docket No. RM 2005–1] 

Procedural Regulations for the 
Copyright Royalty Board

AGENCY: Copyright Royalty Board, 
Library of Congress.
ACTION: Procedural regulations with 
request for comments. 

SUMMARY: The Interim Chief Copyright 
Royalty Judge, on behalf of the 
Copyright Royalty Board of the Library 
of Congress, is issuing these regulations, 
governing the organization, 
administration, and procedures of the 
Board, for immediate use in proceedings 
that are subject to the jurisdiction of 
Copyright Royalty Judges. Public 
comments are sought on these 
regulations.
DATES: These regulations are effective 
on May 31, 2005. 

Written comments should be received 
no later than June 30, 2005. Reply 
comments should be received no later 
than July 21, 2005.
ADDRESSES: If hand delivered by a 
private party, an original and five copies 
of comments and reply comments must 
be brought to Room LM–401 of the 
James Madison Memorial Building, 
Monday through Friday, between 8:30 
a.m. and 5 p.m., and the envelope must 
be addressed as follows: Copyright 
Royalty Board, Library of Congress, 
James Madison Memorial Building, LM–
401, 101 Independence Avenue, SE., 
Washington, DC 20559–6000. If 
delivered by a commercial courier 
(excluding overnight delivery services 
such as Federal Express, United Parcel 
Service and similar overnight delivery 
services), an original and five copies of 
comments and reply comments must be 
delivered to the Congressional Courier 
Acceptance Site located at 2nd and D 
Street, NE., Monday through Friday, 
between 8:30 a.m. and 4 p.m., and the 
envelope must be addressed as follows: 

Copyright Royalty Board, Library of 
Congress, James Madison Memorial 
Building, LM–403, 101 Independence 
Avenue, SE., Washington, DC 20559–
6000. If sent by mail (including 
overnight delivery using United States 
Postal Service Express Mail), an original 
and five copies of comments and reply 
comments must be addressed to: 
Copyright Royalty Board, P.O. Box 
70977, Southwest Station, Washington, 
DC 20024–0977. Comments and reply 
comments may not be delivered by 
means of overnight delivery services 
such as Federal Express, United Parcel 
Service, etc., due to delays in processing 
receipt of such deliveries.
FOR FURTHER INFORMATION CONTACT: 
William J. Roberts, Jr., Senior Attorney, 
or Abioye E. Oyewole, CRB Program 
Specialist. Telephone (202) 707–8380. 
Telefax: (202) 252–3423.
SUPPLEMENTARY INFORMATION: On 
November 30, 2004, the President 
signed into law the Copyright Royalty 
and Distribution Reform Act of 2004 
(the ‘‘Reform Act’’), Public Law 108–
419, 118 Stat. 2341. This Act, which 
becomes effective on May 31, 2005, 
amends the Copyright Act, title 17 of the 
United States Code with respect to the 
administration of the various statutory 
copyright licenses, phasing out the 
Copyright Arbitration Royalty Panel 
(‘‘CARP’’) system and replacing the 
arbitrators with three permanent 
Copyright Royalty Judges.1

Statutory licenses, sometimes referred 
to as ‘‘compulsory’’ licenses, enable a 
person to use copyrighted materials 
unilaterally, without contractual 
permission of the owners of the 
materials; so long as the user complies 
with applicable reporting and royalty 
payment obligations, such uses are not 
infringements of the owners’ copyright. 
The first statutory license, created in 
1909, allowed manufacturers of piano 
rolls to use copyrighted nondramatic 
musical works; the license fee was set 
by Congress in the statute. See, 
Recording Industry Ass’n v. Copyright 
Royalty Tribunal, 662 F.2d. 1 (D.C. Cir. 
1981). In 1976, as part of major revisions 
to the Copyright Act, Congress greatly 
enlarged the regime for statutory 
licenses, reflecting the development of 

new communications industries and 
media. Henceforth, the rates for the 
statutory licenses would be adjusted by 
administrative decision. And, in those 
instances where the statutory license 
fees would be paid into royalty pools (as 
opposed to payments made directly to 
copyright owners), the 1976 
amendments to the Copyright Act set up 
administrative proceedings to 
adjudicate distribution disputes. See, 
Christian Broadcasting Network, Inc. v. 
Copyright Royalty Tribunal, 720 F.2d 
1295, 1300 (D.C. Cir. 1983).

Finding the right administrative 
structure to set rates and make 
distributions for the expanded array of 
statutory licenses has proven 
problematic. Initially, Congress 
established a stand-alone administrative 
agency—the former Copyright Royalty 
Tribunal—to perform these tasks. 
However, ‘‘there was insufficient work 
to justify the existence of a permanent 
body * * * ’’ National Ass’n of 
Broadcasters v. Librarian of Congress, 
146 F.3d 907, 912 (D.C. Cir. 1998). Next, 
in 1993, Congress transferred the 
ratemaking and distribution functions to 
the Library of Congress. In cases where 
the parties could not reach agreement, 
the controversies would be referred to 
an ad hoc CARP. The CARP decisions 
were then reviewed by the Librarian for 
possible arbitrariness. Id. at 912–13. But 
the CARP system presented perceived 
problems of continuity, consistency, 
and expense. 

Under the Reform Act, three 
permanent Copyright Royalty Judges 
will be appointed by the Librarian of 
Congress to encourage settlements and, 
when necessary, resolve statutory 
license disputes. The expectation is that 
the Copyright Royalty Judges, appointed 
to staggered, six-year terms, will provide 
greater decisional stability, yielding the 
advantages of the former Copyright 
Royalty Tribunal, but with greater 
efficiency and expertise. On February 7, 
2005, the Librarian of Congress 
appointed an interim Chief Copyright 
Royalty Judge and the Copyright Royalty 
Board (‘‘CRB’’ or ‘‘Board’’) was 
subsequently established within the 
Library of Congress to house the 
Copyright Royalty Judges. 

These regulations implement the 
requirement of section 803(b)(6)(A) of 
the Copyright Act 2 that directs the 
Copyright Royalty Judges to ‘‘issue 
regulations to govern [their] 
proceedings’’ within 120 days of their 
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3 Subsection (a) of section 6 of the Reform Act, 
the ‘‘effective date and transition provisions,’’ 
required the appointment of one or more interim 
Copyright Royalty Judges, within 90 days of 
enactment, to perform the functions of the 
permanent Copyright Royalty Judges until they are 
appointed.

4 See Copyright Act section 803(b)(6)(B), directing 
that the CARP regulations will serve as the ‘‘interim 
regulations’’ for the Copyright Royalty Judges until 
the regulations under subparagraph (A) are adopted.

5 Ongoing proceedings that are being conducted 
under the CARP system regulations, 37 CFR Part 
251, will continue to use those regulations. 
Similarly, the existing substantive provisions for 
compulsory license rates and distributions, 37 CFR 
Parts 253–256, 258, and 260–262, will remain in 
effect, as codified in Chapter II, until superceded by 
the decisions and regulations of the Copyright 
Royalty Judges pursuant to the Reform Act.

6 This ‘‘full[y] independen[t]’’ role is very 
different from that of a typical, federal 
administrative law judge (ALJ) rendering 
recommended decisions for an agency. Compare, 
e.g., 46 CFR 502.227(a)(6) (Federal Maritime 
Commission retains plenary authority to override 
decision of the ALJ); 30 U.S.C. 823(d)(2)(A)(ii)((I) 
(ALJ’s unsupported factual decision is reversible by 
Federal Mine Safety and Health Review 
Commission); 5 CFR 2423.41(b) (Federal Labor 
Relations Authority has unrestricted authority to 
reject ALJ’s decision ‘‘[w]henever exceptions are 
filed’’; 10 CFR 2.341 (Nuclear Regulatory 
Commission retains discretion to review ALJ 
decisions for clear error); Model Adjudication 
Rules, Administrative Conference of the U.S., Rule 
410, 11 T.M. Cooley L. Rev. 75 (1994) 
(recommending retention of plenary authority to 
review factual findings).

7 For an explanation of the two phases in cable 
and satellite royalty pool distribution proceedings, 
see, e.g., Distribution of 1998 and 1999 Cable 
Royalty Funds, 69 FR 3606, 3607 (January 26, 
2004).

appointment.3 Congress did not intend 
for these regulations to be issued as 
‘‘proposed rules’’ or ‘‘interim 
regulations.’’ 4 Hence, unless amended, 
these regulations will be used in the 
copyright statutory license proceedings 
conducted by the Copyright Royalty 
Judges under the Reform Act.5 
Nevertheless, comments are sought at 
this time to identify the need for prompt 
correction of any errors and to inform 
the incoming, permanent Copyright 
Royalty Judges as to any need for further 
rulemaking proceedings.

The Reform Act prescribes, to an 
exceptionally detailed degree, the 
procedures that must be adopted for use 
in proceedings before the Copyright 
Royalty Judges. These regulations track 
those statutory requirements. Also, 
these regulations are often drawn from 
the procedural regulations used by the 
Copyright Office for the conduct of 
CARP proceedings. However, interested 
persons are encouraged to carefully 
scrutinize these regulations, as these 
CRB regulations do depart from the 
CARP procedural regulations in a 
number of instances. Comments are 
sought especially to identify any 
possible, inadvertent inconsistencies 
between these regulations and the 
requirements of the Copyright Act. Any 
comments that would bring to the 
Board’s attention areas where further 
procedural guidance would be helpful, 
or where these regulations have created 
unnecessary burdens, would be most 
welcome. 

The following items may be of 
particular interest: 

Reservation of Copyright Act Legal 
Issues to the Register of Copyrights. A 
distinctive feature of the adjudicative 
regime set up by the Reform Act is its 
formal division of fact and copyright 
law determinations. 

Under the Reform Act, Copyright 
Royalty Judges are guaranteed ‘‘full 
independence in making determinations 
concerning adjustments and 

determinations of copyright royalty 
rates and terms, the distribution of 
copyright royalties, the acceptance or 
rejection of royalty claims, rate 
adjustment petitions, and petitions to 
participate, and in issuing other rulings 
under this title * * * ’’ 17 U.S.C. 
802(f)(1)(A)(i). These findings, 
determinations, and rulings of the 
Copyright Royalty Judges are not 
reviewable, at the administrative level, 
by any other official. The final 
determinations of the Copyright Royalty 
Judges will go directly to the court for 
judicial review, when sought. 17 U.S.C. 
803(d).6

At the same time, the Reform Act 
reserves to the Register of Copyrights 
control over Copyright Act interpretive 
policy. The Register ‘‘may review for 
legal error the resolution by the 
Copyright Royalty Judges of a material 
question of substantive law under this 
title that underlies or is contained in a 
final determination of the Copyright 
Royalty Judges.’’ 17 U.S.C. 802(f)(1)(D). 
The statute also provides for referrals of 
significant Copyright Act interpretive 
issues to the Register, prior to a final 
determination, during the course of 
ongoing Copyright Royalty Judge 
proceedings. Referral of a ‘‘material 
question of substantive law * * * ’’ is 
discretionary, something one or more of 
the presiding Copyright Royalty Judges 
‘‘may request * * * ’’ 17 U.S.C. 
802(f)(1)(A) (emphasis added), on their 
motion or on the motion of a participant 
in a proceeding. But, if the material 
question of substantive law is a ‘‘novel’’ 
one, ‘‘the Copyright Royalty Judges shall 
request a decision of the Register of 
Copyrights.’’ 17 U.S.C. 802(f)(1)(B) 
(emphasis added). These regulations 
provide procedures for the discretionary 
and mandatory interlocutory referrals. 

The Reform Act anticipates possible 
instances where a determination of the 
Copyright Royalty Judges is perceived 
by the Register of Copyrights to be 
inconsistent with the Register’s 
interpretation of the Copyright Act, but 

their decision has become final and is 
judicially reviewable. 17 U.S.C. 
802(f)(1)(D). This would be a most 
undesirable situation for all concerned. 
These procedural regulations seek to 
minimize the likelihood of such an 
event by attempting to identify referable 
‘‘material questions’’ at the earliest 
possible stage of the proceedings and by 
encouraging orderly interlocutory 
referrals. Public comments suggesting 
how these regulations might further 
reduce the likelihood of post-decision 
disputes are particularly invited. 

More generally, the regulations 
implementing section 802(f) are 
intended to insure that the manifest, 
plenary authority of the Register of 
Copyrights to control interpretations of 
the Copyright Act is fully honored, 
while averting avoidable interruptions 
and delays in ongoing proceedings. 
Comments are sought on any possible 
refinements to these regulations that 
would better meet these goals.

Petitions to Participate. 
Content. The Copyright Arbitration 

Royalty Panel regulations do not specify 
the content of a notice of intent to 
participate. It has been the practice of 
the Copyright Office to require, in the 
request for notices of intent to 
participate, the claimant’s full name, 
address, telephone number, facsimile 
number (if any), and e-mail address (if 
any); the phase or phases of the 
proceeding that were involved, if 
applicable; 7 and a statement of intent to 
fully participate. See, Ascertainment of 
Controversy for the 2002 Cable Royalty 
Funds, 69 FR 44548, 44549 (July 26, 
2004). The Board is codifying this de 
minimis information requirement in its 
regulations.

In addition, the Copyright Act now 
stipulates that a person must have a 
‘‘significant interest’’ in order to 
participate ‘‘in the proceeding.’’ 17 
U.S.C. 803(b)(2)(C). The Act does not 
define a ‘‘significant interest’’; it is a 
term of art that had been used in the 
CARP program to screen petitions. See, 
37 CFR 251.62. In past practice, the 
Copyright Office has required a putative 
participant to show some financial stake 
in the outcome of the proceeding in 
order to present a ‘‘significant interest.’’ 
The regulations adopted herewith, 
§ 351.1(b)(1), simply carry forward the 
statutory language, without further 
elaboration. Comments are invited on 
whether the Board’s regulations should 
be amended to include more specific 
guidelines on ‘‘significant interest.’’ 
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Late Petitions. Section 351.1(d) of the 
regulations indicates that the Copyright 
Royalty Judges may accept late-filed 
petitions to participate in a proceeding, 
‘‘for substantial good cause shown, and 
if there is no prejudice to the 
participants that have already filed 
petitions * * *.’’ This language is 
essentially lifted from the Reform Act, 
17 U.S.C. 803(b)(1)(A)(ii). It is 
acknowledged that this statutory 
language poses some ambiguities. 
Presumably, ‘‘substantial good cause’’ 
requires a stronger showing than mere 
‘‘good cause’’ and, in context, 
‘‘prejudice’’ probably relates to some 
impairment of a party’s ability to 
proceed, not merely the diminution of 
that party’s potential recovery. 

The regulations, however, do not 
further flesh out these terms, leaving 
resolution of the potential issues they 
raise to be resolved by the Copyright 
Royalty Board in future proceedings. 
Comments are invited as to whether 
some further guidance could or should 
be placed into the regulatory language. 

Filing Fees. Under section 
803(b)(2)(A) of the Copyright Act, a 
party seeking to participate in a royalty 
fund distribution proceeding must pay a 
filing fee of $150. That filing fee 
requirement is waived, however, if ‘‘the 
contested amount of the claim is 
$10,000 or less * * *.’’ Id., section 
803(b)(4)(A). While the intent of this 
provision is quite clear, how it would be 
implemented is not. A claimant to a 
royalty pool does not necessarily know 
the value of the claim when it is 
submitted and cannot know the 
‘‘contested amount’’ until competing 
claims are weighed, after discovery and 
voluntary negotiations. Accordingly, the 
regulations will ask the claimants to 
withhold their fee payments if they 
believe the ‘‘contested amount’’ of their 
claim will be $10,000 or less. Under the 
regulations, § 351.1(b)(4), the Copyright 
Royalty Board will require payment of 
the filing fee at such time it appears that 
the ‘‘contested amount of the claim’’ 
will exceed $10,000. Persons who 
believe that they are possibly going to be 
entitled to a filing fee waiver should 
therefore delay submission of the $150 
filing fees. It is not practicable for the 
Board to refund an erroneously paid fee.

Paper Proceedings. A problem of 
copyright statutory license program 
administration has been to provide 
access to the adjudicative process to 
persons with relatively small copyright 
royalty claims while, at the same time, 
not allowing small claimants to unfairly 
exploit settlement leverage by 
unreasonably prolonging proceedings. 
An important provision of the Reform 
Act, addressing this problem, is section 

803(b)(5), directing the Copyright 
Royalty Judges to resolve some 
controversies solely on a written record, 
without live testimony, in cases where 
there ‘‘is no genuine issue of material 
fact, there is no need for evidentiary 
hearings, and all participants in the 
proceeding agree in writing to the 
procedure * * *.’’ 17 U.S.C. 
803(b)(5)(A). 

The statute also gives the Copyright 
Royalty Judges broad discretion to 
impose paper proceedings ‘‘under such 
other circumstances as the Copyright 
Royalty Judges consider appropriate.’’ 
17 U.S.C. 803(b)(5)(B). This provision 
would apply in situations where not all 
of the parties accede to paper 
proceedings, but where live hearings 
would not aid the Judges in their 
deliberations and any legal 
requirements could be met with paper 
proceedings. Cf., Mathews v. Eldridge, 
424 U.S. 319 (1976); United States v. 
Florida E. Coast Ry. Co., 410 U.S. 224, 
239 (1973); U.S. ex rel. Springfield 
Terminal Ry. Co. v. Quinn, 14 F.3d 645, 
652 (D.C. Cir. 1994). It is difficult to 
predict, in the abstract, exactly what 
sort of controversies will be amenable to 
involuntary paper proceedings. These 
regulations, at § 351.3(c)(1), require a 
party seeking an unconsented paper 
proceeding to show that such 
proceedings would be legally 
permissible. Comments are sought as to 
whether the regulations might go further 
in specifying the situations where paper 
proceedings may be imposed upon an 
unwilling participant. 

Discovery in Distribution 
Proceedings. Section 803(b)(6)(C)(viii) of 
the Copyright Act requires the Board to 
apply ‘‘[t]he rules and practices’’ used 
by the Copyright Office for CARP 
proceedings ‘‘relating to discovery in 
proceedings * * * to determine the 
distribution of royalty fees * * *.’’ In 
the context of other Reform Act 
procedural requirements, ‘‘rules and 
practices’’ appears to be a reference to 
the limited discovery in distribution 
cases set forth at 37 CFR 251.45(c). 
Accordingly, in contrast to the 
depositions and interrogatories 
permitted in rate disputes (§ 351.5(c)), 
discovery in distribution cases (§ 351.6) 
will allow only for production of 
documents underlying written direct 
and rebuttal statements. The 45-day 
period for discovery set forth in 37 CFR 
251.45(b) will also apply in these cases. 

Additional Discovery During 
Hearings. Section 351.12, infra, is 
intended to implement section 
803(b)(6)(C)(vi) of the Copyright Act, 
based on the assumption that this 
provision is designed to allow certain 
requests for supplementary reports or 

analyses during the course of an 
evidentiary hearing. Comments are 
sought on the validity of that 
assumption. 

It should be noted that the regulations 
include, in § 351.12(a), a heightened 
threshold for invocation of this type of 
discovery, calling for a showing ‘‘that, 
absent the discovery sought, [the 
Board’s] ability to achieve a just 
resolution of the proceeding would be 
substantially impaired.’’ This standard 
reflects the concern that motions for 
additional discovery during the 
proceedings can be costly and 
disruptive, if misused as a litigation 
tactic. Comments on this concern are 
solicited. 

Extension Policy; Date Computation. 
Board proceedings will be conducted 
with limited staff resources, under 
schedules that are driven by statutory 
deadlines. These proceedings will often 
involve multiple parties that will be 
laboring under the assumption that 
other parties will comply with 
procedural timeliness requirements. 
Accordingly, the new Board regulations 
include a provision, § 350.5(a), that 
specifies the required content of an 
extension motion. It is not intended to 
create an unnecessarily restrictive or 
harsh extension policy. But extensions 
must be justified and should not be 
taken for granted. 

Section 350.5(b) explains how due 
dates should be computed. The 
methodology is adopted from Rule 26, 
Federal Rules of Appellate Procedure. 

Claims to Funds in Royalty Pools. 
Eligibility to receive copyright royalties 
paid by cable systems, satellite carriers, 
and manufacturers and importers of 
digital audio recording devices and 
media (‘‘DART’’) is contingent upon the 
submission of a timely filed claim. See, 
17 U.S.C. 111, 119, and 1007. Cable and 
satellite claims must be filed during the 
month of July; DART claims must be 
filed during the months of January and 
February. Under the Reform Act, the 
next claims filings will be made under 
the authority of the Copyright Royalty 
Judges ‘‘[t]o accept or reject royalty 
claims * * * on the basis of 
timeliness.’’ 17 U.S.C. 801(b)(4). 

Under Copyright Office regulations in 
effect prior to 2002, claims to these 
royalty pools were timely filed if they 
were physically delivered to the 
Copyright Office or mailed (as proven 
by a United States Postal Service 
postmark) within the applicable month. 
The regulations adopted for the 
Copyright Royalty Board contain this 
standard, too. However, the Board is 
discontinuing an uncodified practice of 
the Copyright Office. It has been the 
Copyright Office policy to consider a 
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8 It was concluded that physical receipt of mail 
on August 1 provided an ‘‘absolute assurance’’ that 
the claim had been mailed in the United States (and 
therefore filed) in July. See, MGM Studios, Inc. v. 
Peters, 309 F. Supp. 2d 48 (D.D.C., 2004), and 
Universal City Studios, LLLP v. Peters, 308 F. Supp. 
2d 1, affirmed sub nom. Universal City Studios, 
LLLP v. Peters, D.C. Cir. Nos. 04–5138 & 04–5142 
(April 8, 2005).

9 The Claimant Groups’ joint comments were 
signed by representatives of the National 
Association of Broadcasters and the Broadcaster 
Claimant Group; the Program Suppliers; the Joint 
Sports Claimants; the Public Television Claimants; 
Broadcast Music Inc. (BMI); the American Society 
of Composers, Authors and Publishers (ASCAP); 
SESAC, Inc.; the Devotional Claimants; National 
Public Radio; and the Canadian Claimants.

10 It should be noted that any suggestions made 
regarding the filing of claims will not be 
implemented for the filing of cable and satellite 
claims in July 2005. Such comments will be 

considered, and if accepted, will be implemented 
at a later date.

claim that was deposited with the 
United States Postal Service to be timely 
filed, in July, if it was physically 
received in the agency’s mailroom on 
August 1.8 This practice has created 
additional, unnecessary administrative 
burdens. Future claimants are advised 
that the Board will not continue this 
‘‘August-1-receipt’’ practice, but will 
adhere to the strict terms of the 
regulations regarding filing by United 
States mail.

The Board is also codifying herewith 
provisions allowing for the filing of 
claims electronically. In response to 
disruptions and delays in mail service, 
triggered by the anthrax episodes in late 
2001 and the subsequent relocation of 
mail deliveries to a remote site for 
screening, the Copyright Office has 
allowed additional methods for filing, 
accepting claims by e-mail submission 
or online submission and, in the case of 
DART claims, filing by facsimile. The 
history of these adjustments is detailed 
in the Notice of Proposed Rulemaking 
published on October 18, 2004, 69 FR 
61325, where the Copyright Office 
proposed permanent changes to the 
CARP claims filing rules and invited 
public comments. As proposed by the 
Copyright Office, the amended filing 
regulations would provide, in addition 
to hand delivery and mail filing, a 
permanent electronic filing system. This 
electronic filing system would be 
similar to the system used since 2003. 

The Copyright Office’s proposed 
regulations also included a requirement 
that each claim would utilize a personal 
identification number (‘‘PIN’’) as a 
proxy for the original signature 
requirement for a hand-delivered or 
mailed claim. 69 FR 61326–27. 
Comments on the proposed filing rules, 
submitted jointly by representatives of 
all of the Phase I copyright owner 
claimant groups that had been 
previously allocated royalties in cable 
and satellite proceedings (‘‘Claimant 
Groups’’),9 were largely directed against 
the adoption of this proposed PIN 
requirement. The Claimant Groups 

averred that the use of a PIN would not 
prevent fraud. Their comments noted 
that, in the single criminal proceeding 
arising from the submission of 
fraudulent royalty claims (U.S. v. Galaz, 
D.D.C. Crim. No. 02–230), the crime 
would not necessarily have been 
prevented by the proposed PIN 
requirement. The Claimant Groups also 
expressed concerns that the proposed 
PIN requirement would add burdens 
and cause logistical problems, 
especially for corporate claimants where 
‘‘the individuals filing for particular 
copyright owners may change over 
time’’ and their PINs, personal to those 
individuals, frequently would not 
correspond to the actual copyright 
owners. Claimant Groups joint 
comments, at 5. The Claimant Groups 
proposed, as an alternative to the PIN 
proposal, use of an affirmation or 
certification at the end of the online 
form that would serve as a ratification 
of the claim. Id., at 7–9 (discussing the 
Electronic Signatures in Global and 
National Commerce Act, 15 U.S.C. 7001, 
et seq.). The Claimant Groups pointed 
out that their alternative proposal would 
be similar to the verifications used for 
trademark registrations at the U.S. 
Patent and Trademark Office, while the 
Copyright Office’s PIN proposal was 
similar to a proposal that was rejected 
by the Federal Communications 
Commission. Id., at 9–12 (citing In the 
Matter of Electronic Filing of 
Documents in Rulemaking Proceedings, 
Report and Order, 13 FCCRvd 11322 
(1998)).

In view of the arguments set forth in 
the Claimant Groups comments, and in 
the absence of any support for the PIN 
proposal, that proposal will not be 
adopted in the Board’s regulations 
promulgated with this notice. The Board 
will rely upon the verification that 
accompanies each claim and the 
potential of criminal sanctions for false 
claims. 

In making this decision, it should be 
emphasized that, while the copyright 
owners represented stand to lose the 
most from any claims fraud that may 
occur, the officials charged with 
administering the statutory license 
royalty pools have a profound sense of 
responsibility to do whatever reasonably 
might be done by the government to 
avoid fraud in the distribution of the 
royalty pools. Comment is sought as to 
any further steps that might be taken to 
discourage fraud or other mischief in 
the claims submission process.10

The Claimant Groups also asked 
(comments at 16–17) the Copyright 
Office to regard claims postmarked in 
July in foreign countries as timely, 
regardless of the date received. This 
proposition has previously been rejected 
by the Copyright Office, in its 
rulemaking proceedings for the 
adoption of CARP procedures, for 
cogent reasons. See, 59 FR 63025, 63039 
(December 7, 1994). If a claim is not 
received in July, the Board will accept 
only a United States Postal Service 
postmark with a July date for the same 
reasons as those expressed by the 
Copyright Office in that decision. To 
avoid difficulties, claimants ought to 
submit their claims as early in July as 
possible. 

The forms to be used by the parties in 
making claims to the royalty pools will 
reflect several other suggestions 
presented in the comments: The forms 
will not have a ‘‘filing status’’ line. Cf., 
Claimant Groups comments, at 15–16. 
Paragraph 3 of the forms for claims to 
share in cable and satellite royalty pools 
will state that music performing rights 
organizations do not have to list the 
names of their members and affiliates 
and paragraph 5 will include a line for 
listing (a) the name of a copyrighted 
musical work performed on the 
identified television program, (b) the 
name of the writer, and (c) the name of 
the publisher. Cf., separate ASCAP/BMI 
comments. 

Finally, the Copyright Office’s 
proposed rules included a couple of 
technical items on which no comments 
were received: a requirement that, with 
respect to electronic claims filings, the 
filled-in forms must be received at the 
government’s server by 5 p.m. on the 
last day of the applicable statutory filing 
period and the elimination of filing by 
facsimile for DART claims. The Board is 
adopting those two proposals.

List of Subjects 

37 CFR Part 301 
Copyright, Organization and functions 

(government agencies). 

37 CFR Part 302 
Copyright, Freedom of information, 

Reporting and recordkeeping 
requirements. 

37 CFR Part 350 
Administrative practice and 

procedure, Copyright, Lawyers. 

37 CFR Part 351 
Administrative practice and 

procedure, Copyright. 
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37 CFR Part 352 
Administrative practice and 

procedure, Copyright. 

37 CFR Part 353 
Administrative practice and 

procedure, Copyright. 

37 CFR Part 354 
Administrative practice and 

procedure, Copyright. 

37 CFR Part 360 
Cable television, Claims, Copyright, 

Recordings, Satellites, Television.

Authority and Issuance

� For the reasons set forth in the 
preamble, the Library of Congress 
establishes a new Chapter III in Title 37 
of the Code of Federal Regulations to 
read as follows:

CHAPTER III—COPYRIGHT ROYALTY 
BOARD, LIBRARY OF CONGRESS

SUBCHAPTER A—GENERAL PROVISIONS

Part 
301—Organization 
302—Public access to records

SUBCHAPTER B—COPYRIGHT ROYALTY 
BOARD RULES AND PROCEDURES
350—General administrative provisions 
351—Proceedings 
352—Determinations 
353—Rehearing 
354—Submissions to the Register of 

Copyrights 
360—Filing of claims to royalty fees collected 

under compulsory license

SUBCHAPTER A—GENERAL PROVISIONS

PART 301—ORGANIZATION

Sec. 
301.1 Copyright Royalty Board. 
301.2 Official addresses. 
301.3 Office location.

Authority: 17 U.S.C. 801.

§ 301.1 Copyright Royalty Board. 
The Copyright Royalty Board is the 

institutional entity in the Library of 
Congress that will house the Copyright 
Royalty Judges, appointed pursuant to 
17 U.S.C. 801(a), and their staff.

§ 301.2 Official addresses. 
All claims, pleadings, and general 

correspondence intended for the 
Copyright Royalty Board must be 
addressed as follows: 

(a) If sent by mail (including 
overnight delivery using United States 
Postal Service Express Mail), the 
envelope should be addressed to: 
Copyright Royalty Board, P.O. Box 
70977, Southwest Station, Washington, 
DC 20024–0977. 

(b) If hand delivered by a private 
party, the envelope must be brought to 

Room LM–401 of the James Madison 
Memorial Building, Monday through 
Friday, between 8:30 a.m. and 5 p.m., 
and be addressed as follows: Copyright 
Royalty Board, Library of Congress, 
James Madison Memorial Building, LM–
401, 101 Independence Avenue, SE., 
Washington, DC 20559–6000. 

(c) If hand delivered by a commercial 
courier (excluding Federal Express, 
United Parcel Service and similar 
courier services), the envelope must be 
delivered to the Congressional Courier 
Acceptance Site (CCAS) located at 
Second and D Street, NE., Washington, 
DC, Monday through Friday, between 
8:30 a.m. and 4 p.m., and be addressed 
as follows: Copyright Royalty Board, 
Library of Congress, James Madison 
Memorial Building, LM–403, 101 
Independence Avenue, SE., 
Washington, DC. 

(d) Correspondence and filings for the 
Copyright Royalty Board may not be 
delivered by means of overnight 
delivery services such as Federal 
Express, United Parcel Service, etc., due 
to delays in processing receipt of such 
deliveries.

§ 301.3 Office location. 

The offices of the Copyright Royalty 
Board are located in the Library of 
Congress, James Madison Memorial 
Building, Room LM–403, 101 
Independence Avenue, S.E., 
Washington, D.C. 20559–6000.

PART 302—PUBLIC ACCESS TO 
RECORDS

Sec. 
302.1 Public records. 
302.2 Public access.

Authority: 5 U.S.C. 552.

§ 302.1 Public records. 

(a) All final determinations of the 
Copyright Royalty Board, and the 
relevant facts and reasons for those 
determinations, will be published in the 
Federal Register. 

(b) Records of proceedings before the 
Board will be available for public 
inspection at the Copyright Royalty 
Board offices, to the extent that 
disclosure is required under the 
Freedom of Information Act, 5 U.S.C. 
552.

§ 302.2 Public access. 

(a) Location. The records of the 
Copyright Royalty Board will be located 
at the address provided in § 301.3 of this 
chapter.

(b) Requests. Requests for information 
or access to records must be directed to 
the Copyright Royalty Board. No 
requests for information or access to 

records shall be directed to or accepted 
by a Copyright Royalty Judge. 

(c) Fees. For services rendered in 
connection with document location and 
reproduction, the following fees shall 
apply: 

(1) For photocopies made by 
Copyright Royalty Board staff, the 
charge will be 40 cents per page copied. 

(2) For the time Copyright Royalty 
Board staff spends in fulfilling a search 
request or providing other services, the 
charge will be $65 per hour or fraction 
thereof.

SUBCHAPTER B—COPYRIGHT ROYALTY 
BOARD RULES AND PROCEDURES

PART 350—GENERAL 
ADMINISTRATIVE PROVISIONS

Sec. 
350.1 Scope. 
350.2 Representation. 
350.3 Caption required. 
350.4 Filing and service. 
350.5 Time. 
350.6 Construction and waiver.

Authority: 17 U.S.C. 803.

§ 350.1 Scope. 
This subchapter governs procedures 

generally applicable to proceedings 
before the Copyright Royalty Board in 
making determinations and adjustments 
pursuant to the Copyright Act, 17 U.S.C. 
801(b).

§ 350.2 Representation. 
Parties in proceedings before the 

Board may represent themselves or be 
represented by an attorney. The 
appearance of an attorney on behalf of 
any party constitutes a representation 
that the attorney is a member of the bar, 
in one or more states, in good standing.

§ 350.3 Caption required. 
All pleadings and documents filed in 

a proceeding before the Copyright 
Royalty Board must be identified in a 
caption that identifies the proceeding by 
caption and docket number.

§ 350.4 Filing and service. 
(a) Filing of pleadings. The submitting 

party shall deliver an original and five 
copies of all filings to the Copyright 
Royalty Board in accordance with the 
provisions set forth in § 301.2 of this 
chapter. In no case shall a party tender 
any document by facsimile 
transmission. 

(b) Exhibits. All exhibits must be 
included with the pleadings they 
support. In the case of exhibits whose 
bulk or whose cost of reproduction 
would unnecessarily encumber the 
record or burden the party, the Board 
may reduce the number of required 
copies. 
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(c) English language translations. 
Each submission that is in a language 
other than English shall be accompanied 
by an English-language translation, duly 
verified under oath to be a true 
translation. Any other party to the 
proceeding may, in response, submit its 
own English-language translation, 
similarly verified. 

(d) Affidavits. The testimony of each 
witness shall be accompanied by an 
affidavit or a declaration made pursuant 
to 28 U.S.C. 1746 supporting the 
testimony. 

(e) Subscription and verification. (1) 
Parties represented by counsel. The 
original of all documents filed by any 
party represented by counsel shall be 
signed by at least one attorney of record 
and shall list the attorney’s address and 
telephone number. Submissions signed 
by an attorney for a party need not be 
verified or accompanied by an affidavit. 
The signature of an attorney constitutes 
certification that, to the best of his or 
her knowledge and belief, there is good 
ground to support the document, and 
that it has not been interposed for 
purposes of delay. 

(2) Parties representing themselves. 
The original of all documents filed by a 
party not represented by counsel shall 
be signed by that party and list that 
party’s address and telephone number. 
The signature will constitute the party’s 
certification that, to the best of his or 
her knowledge and belief, there is good 
ground to support the document, and 
that it has not been interposed for 
purposes of delay. 

(3) Verification. The original of a 
document that is not signed, or is signed 
with the intent to defeat the purpose of 
this section, may be stricken as sham 
and false, and the matter shall proceed 
as though the document had not been 
filed. 

(f) Oppositions and replies. 
Oppositions to motions shall be filed 
within seven business days of the filing 
of the motion, and replies to oppositions 
shall be filed within five business days 
of the filing of the opposition. 

(g) Service list. The Copyright Royalty 
Board will compile and distribute, to 
those parties who have filed a petition 
to participate that has been accepted by 
the Board, the official service list of the 
proceeding. In all filings, a copy shall be 
served upon counsel of all other parties 
identified in the service list, or, if the 
party is unrepresented by counsel, upon 
the party itself. Proof of service shall 
accompany the filing. Parties shall 
notify the Board and all parties of any 
change in the name or address to which 
service shall be made. 

(h) Service method. During the course 
of a proceeding, each party must serve 

all motions, objections, oppositions, and 
replies on the other parties or their 
counsel by means no slower than 
overnight express mail on the same day 
the pleading is filed. If a party is willing 
to accept service of a document 
electronically (i.e., by e-mail), followed 
by a hard copy, first-class mail of the 
hard copy may be used in lieu of 
express mail or other expedited 
delivery.

§ 350.5 Time. 
(a) Computation. To compute the due 

date for filing and serving any document 
or performing any other act directed by 
an order of the Copyright Royalty Board 
or the Board’s rules: 

(1) Exclude the day of the act, event, 
or default that begins the period. 

(2) Exclude intermediate Saturdays, 
Sundays, and legal holidays when the 
period is less than 11 days, unless stated 
in calendar days. 

(3) Include the last day of the period 
unless it is a Saturday, Sunday, legal 
holiday, or a day on which the weather 
or other conditions render the Board’s 
office inaccessible. 

(4) As used in this rule, ‘‘legal 
holiday’’ means New Year’s Day, Martin 
Luther King, Jr.’s Birthday, Presidents’ 
Day, Memorial Day, Independence Day, 
Labor Day, Columbus Day, Veterans’ 
Day, Thanksgiving Day, Christmas Day, 
and any other day declared a holiday by 
the President or the Congress.

(b) Extensions. A party seeking an 
extension may do so by written motion. 
An extension motion must state: 

(1) The date on which the action or 
submission is due; 

(2) The length of the extension sought; 
(3) The date on which the action or 

submission would be due if the 
extension were allowed; 

(4) The reason or reasons why the 
delay is unavoidable; and 

(5) The justification for the amount of 
additional time being sought.

§ 350.6 Construction and waiver. 
The regulations of the Copyright 

Royalty Board are intended to provide 
efficient and just administrative 
proceedings and will be construed to 
advance these purposes. For purposes of 
an individual proceeding, the 
provisions of this subchapter may be 
suspended or waived, in whole or in 
part, upon a showing of good cause, to 
the extent allowable by law.

PART 351—PROCEEDINGS

Sec. 
351.1 Initiation of proceedings. 
351.2 Voluntary negotiation period; 

settlement. 
351.3 Controversy and further proceedings. 

351.4 Written direct statements. 
351.5 Discovery in royalty rate proceedings. 
351.6 Discovery in distribution 

proceedings. 
351.7 Settlement conference. 
351.8 Pre-hearing conference. 
351.9 Conduct of hearings. 
351.10 Evidence. 
351.11 Rebuttal proceedings. 
351.12 Requests for additional discovery 

during the hearing in royalty rate 
proceedings. 

351.13 Closing the record. 
351.14 Transcript and record. 
351.15 Proposed findings of fact and 

conclusion of law.

Authority: 17 U.S.C. 803, 805.

§ 351.1 Initiation of proceedings. 
(a) Notice of commencement; 

solicitation of petitions to participate. 
All proceedings before the Copyright 
Royalty Board to make determinations 
and adjustments of reasonable terms 
and rates of royalty payments, and to 
authorize the distribution of royalty 
fees, shall be initiated by publication in 
the Federal Register of a notice of the 
initiation of proceedings calling for the 
filing of petitions to participate in the 
proceeding. 

(b) Petitions to participate. (1) Royalty 
rate proceedings. (i) Single petition. 
Each petition to participate filed in a 
royalty rate proceeding must include: 

(A) The petitioner’s full name, 
address, telephone number, facsimile 
number (if any), and e-mail address (if 
any); 

(B) A description of the petitioner’s 
significant interest in the subject matter 
of the proceeding; and 

(C) A statement of the petitioner’s 
intention to fully participate in the 
royalty rate proceeding; 

(ii) Joint petition. Petitioners with 
similar interests may, in lieu of filing 
individual petitions, file a single 
petition. Each joint petition must 
include: 

(A) The full name, address, telephone 
number, facsimile number (if any), and 
e-mail address (if any) of the person 
filing the petition; 

(B) A list identifying all participants 
to the joint petition; 

(C) A description of the participants’ 
significant interest in the subject matter 
of the proceeding; 

(D) A statement of the participants’ 
intention to fully participate in the 
royalty rate proceeding; and 

(E) If the joint petition is filed by 
counsel or a representative of one or 
more of the participants that are named 
in the joint petition, a statement from 
such counsel or representative certifying 
that, as of the date of submission of the 
joint petition, such counsel or 
representative has the authority and 
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consent of the participants to represent 
them in the royalty rate proceeding. 

(2) Distribution proceedings. (i) Single 
petition. Each petition to participate 
filed in a royalty distribution 
proceeding must include: 

(A) The petitioner’s full name, 
address, telephone number, facsimile 
number (if any), and e-mail address (if 
any); 

(B) In a cable or satellite royalty 
distribution proceeding, identification 
of whether the petition covers a Phase 
I proceeding (the initial part of a 
distribution proceeding where royalties 
are divided among the categories or 
groups of copyright owners), a Phase II 
proceeding (where the money allotted to 
each category is subdivided among the 
various copyright owners within that 
category), or both;

(C) A description of the petitioner’s 
significant interest in the subject matter 
of the proceeding; and 

(D) A statement of the petitioner’s 
intention to fully participate in the 
royalty distribution proceeding; 

(ii) Joint petition. Petitioners with 
similar interests may, in lieu of filing 
individual petitions, file a single 
petition. Each joint petition must 
include: 

(A) The full name, address, telephone 
number, facsimile number (if any), and 
e-mail address (if any) of the person 
filing the petition; 

(B) A list identifying all participants 
to the joint petition; 

(C) In a cable or satellite royalty 
distribution proceeding, identification 
of whether the petition covers a Phase 
I proceeding (the initial part of a 
distribution proceeding where royalties 
are divided among the categories or 
groups of copyright owners), a Phase II 
proceeding (where the money allotted to 
each category is subdivided among the 
various copyright owners within that 
category), or both; 

(D) A description of the participants’ 
significant interest in the subject matter 
of the proceeding; 

(E) A statement of the participants’ 
intention to fully participate in the 
royalty distribution proceeding; and 

(F) If the joint petition is filed by 
counsel or a representative of one or 
more of the participants that are named 
in the joint petition, a statement from 
such counsel or representative certifying 
that, as of the date of submission of the 
joint petition, such counsel or 
representative has the authority and 
consent of the participants to represent 
them in the royalty distribution 
proceeding. 

(3) Filing deadline. A petition to 
participate shall be filed by no later than 
30 days after the publication of the 

notice of commencement of a 
proceeding, subject to the qualified 
exception set forth in paragraph (d) of 
this section. 

(4) Filing fee. A petition to participate 
must be accompanied with a filing fee 
of $150 or the petition will be rejected. 
Payment shall be made to the Copyright 
Royalty Board. If a check is 
subsequently dishonored, the petition 
will be rejected. If the petitioner 
believes that the contested amount of 
that petitioner’s claim will be less than 
$10,000, petitioner shall so state in the 
petition to participate and should not 
include payment of the $150 filing fee. 
If it becomes apparent during the course 
of the proceedings that the contested 
amount of the claim is more than 
$10,000, the Board will require payment 
of the filing fee at such time. 

(c) Acceptance and rejection of 
petitions to participate. A petition to 
participate will be deemed to have been 
allowed by the Copyright Royalty Board 
unless the Board has determined that 
the petitioner lacks a significant interest 
in the proceeding or that the petition is 
otherwise invalid. 

(d) Late petitions to participate. The 
Copyright Royalty Board may, for 
substantial good cause shown, and if 
there is no prejudice to the participants 
that have already filed petitions, accept 
late petitions to participate at any time 
up to the date that is 90 days before the 
date on which participants in the 
proceeding are to file their written 
direct statements. However, petitioners 
whose petitions are filed more than 30 
days after publication of notice of 
commencement of a proceeding are not 
eligible to object to a settlement reached 
during the voluntary negotiation period.

§ 351.2 Voluntary negotiation period; 
settlement. 

(a) Commencement; duration. Within 
thirty-five business days from the date 
a proceeding is initiated by notice in the 
Federal Register pursuant to § 351.1(a), 
the Copyright Royalty Board will 
announce the beginning of a voluntary 
negotiation period and will make a list 
of the participants available to the 
participants in the particular 
proceeding. The voluntary negotiation 
period shall last three months, after 
which the parties shall notify the Board 
in writing as to whether a settlement has 
been reached. 

(b) Settlement. (1) Distribution 
proceedings. To the extent that a 
settlement or partial settlement has been 
reached in a distribution proceeding, 
that agreement will provide the basis for 
a full or partial distribution. 

(2) Royalty rate proceedings. If, in a 
proceeding to determine statutory terms 

and rates, the participating parties 
report that a settlement has been 
reached by some or all of the parties, the 
Copyright Royalty Board will publish 
the settlement in the Federal Register 
for notice and comment from those 
bound by the terms, rates, or other 
determination set by the agreement. The 
Board may decline to adopt the 
agreement as a basis for statutory terms 
and rates for participants that are not 
parties to the agreement if the Board 
concludes that the agreement does not 
provide a reasonable basis for setting 
statutory terms or rates.

§ 351.3 Controversy and further 
proceedings. 

(a) Declaration of controversy. If a 
settlement has not been reached within 
the voluntary negotiation period, the 
Copyright Royalty Board will issue an 
order declaring that further proceedings 
are necessary. The procedures set forth 
at §§ 351.4, et seq., for formal hearings 
will apply, unless the abbreviated 
procedures set forth in paragraphs (b) 
and (c) of this section are invoked by the 
Copyright Royalty Board. 

(b) Small claims in distribution 
proceedings. (1) General. If, in a 
distribution proceeding, the contested 
amount of a claim is $10,000 or less, the 
Copyright Royalty Board shall decide 
the controversy on the basis of the filing 
of the written direct statement by each 
participant (or participant group filing a 
joint petition), the response by any 
opposing participant, and one optional 
reply by a participant who has filed a 
written direct statement. 

(2) Bad faith inflation of claim. If the 
Copyright Royalty Board determines 
that a participant asserts in bad faith an 
amount in controversy in excess of 
$10,000 for the purpose of avoiding a 
determination under the procedure set 
forth in paragraph (b)(1) of this section, 
the Copyright Royalty Board shall 
impose a fine on that participant in an 
amount not to exceed the difference 
between the actual amount distributed 
and the amount asserted by the 
participant. 

(c) Paper proceedings. (1) Where used. 
The procedure under this paragraph (c) 
will be applied in cases in which there 
is no genuine issue of material fact, 
there is no need for evidentiary 
hearings, and all participants in the 
proceeding agree in writing to the 
procedure. In the absence of an 
agreement in writing among all 
participants, this procedure may be 
applied by the Board, in its discretion, 
either on the motion of a party or by the 
Copyright Royalty Board sua sponte. A 
party requesting use of paper 
proceedings, in the absence of 
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agreement among the other participants, 
should include in the motion a showing 
that the use of paper proceedings in the 
particular case would meet any due 
process or other legal requirements.

(2) Course of procedure. Paper 
proceedings will be decided on the basis 
of the filing of the written direct 
statement by the participant (or 
participant group filing a joint petition), 
the response by any opposing 
participant, and one optional reply by a 
participant who has filed a written 
direct statement. Before a decision 
becomes final in a case utilizing paper 
proceedings, the Copyright Royalty 
Board will offer the participants the 
opportunity to comment on the 
decision.

§ 351.4 Written direct statements. 
(a) Required filing; deadline. All 

parties who have filed a petition to 
participate in the hearing must file a 
written direct statement. The deadline 
for the filing of the written direct 
statement will be specified by the 
Copyright Royalty Board, not earlier 
than 4 months, nor later than 5 months, 
after the end of the voluntary 
negotiation period set forth in § 351.2. 

(b) Content required. (1) Testimony. 
The written direct statement shall 
include all testimony, including each 
witness’s background and 
qualifications, along with all the 
exhibits to be presented in the direct 
statement. 

(2) Designated testimony. Each 
participating party may designate a 
portion of past records, including 
records of the Copyright Royalty 
Tribunal or Copyright Arbitration 
Royalty Panels, that it wants included in 
its direct statement. If a party intends to 
rely on any part of the testimony of a 
witness in a prior proceeding, the 
complete testimony of that witness (i.e., 
direct, cross and redirect examination) 
must be designated. The party 
submitting such designated testimony 
shall include a copy of that testimony 
with the written direct statement. 

(3) Claim. In the case of a royalty 
distribution proceeding, each party 
must state in the written direct 
statement its percentage or dollar claim 
to the fund. In the case of a rate (or 
rates) proceeding, each party must state 
its requested rate. No party will be 
precluded from revising its claim or its 
requested rate at any time during the 
proceeding up to, and including, the 
filing of the proposed findings of fact 
and conclusions of law. 

(4) Material questions. Under a 
separate heading, the written direct 
statement shall set forth any ‘‘material 
question of substantive law’’ that is 

expected to arise in the course of the 
proceeding and might warrant 
certification to the Register of 
Copyrights under 17 U.S.C. 802(f). Cf., 
37 CFR Part 354. 

(c) Amended written direct 
statements. A participant in a 
proceeding may amend a written direct 
statement based on new information 
received during the discovery process, 
within 15 days after the end of the 
discovery period. An amended written 
direct statement must explain how it 
differs from the written direct statement 
it will amend and must demonstrate 
that the amendment is based on new 
information received during the 
discovery process. The participant 
amending its written direct statement 
may file either the amended portions of 
the written direct statement or submit 
complete new copies at its option.

§ 351.5 Discovery in royalty rate 
proceedings. 

(a) Schedule. Following the 
submission to the Copyright Royalty 
Board of written direct statements by 
the participants in a royalty rate 
proceeding, and after conferring with 
the participants, the Copyright Royalty 
Board will issue a discovery schedule. 
Discovery shall be permitted for a 
period of 60 days, except for discovery 
ordered by the Copyright Royalty Board 
in connection with the resolution of 
motions, orders, and disputes pending 
at the end of such period. The discovery 
schedule will include a date for the 
post-discovery settlement conference 
addressed in § 351.7. 

(b) Document production. A 
participant in a royalty rate proceeding 
may request of an opposing participant 
nonprivileged documents that are 
directly related to the written direct 
statement or written rebuttal statement 
of that participant. Any objection to 
such a request shall be resolved by a 
motion or request to compel production. 
The motion must show how the 
disputed document or documents 
would actually be relevant to the 
moving party’s case and that the 
information sought is not readily 
available to the moving participant in a 
form or format that would be 
substantially less burdensome to 
produce. The motion must also include 
a statement that the parties had 
conferred and were unable to resolve 
the matter. 

(c) Depositions and interrogatories. In 
a proceeding to determine royalty rates, 
the participants entitled to receive 
royalties shall collectively be permitted 
to take no more than 10 depositions and 
secure responses to no more than 25 
interrogatories. Similarly, the 

participants obligated to pay royalties 
shall collectively be permitted to take 
no more than 10 depositions and secure 
responses to no more than 25 
interrogatories.

§ 351.6 Discovery in distribution 
proceedings. 

In distribution proceedings, the Board 
shall designate a 45-day period 
following the filing of written direct and 
rebuttal statements within which parties 
may request of an opposing party 
nonprivileged underlying documents 
related to the written exhibits and 
testimony.

§ 351.7 Settlement conference. 
A post-discovery settlement 

conference will be held among the 
participants, within 21-days after the 
close of discovery, outside of the 
presence of the Copyright Royalty 
Board. Immediately after this conference 
the participants shall file with the 
Copyright Royalty Board a Joint 
Settlement Conference Report indicating 
the extent to which the participants 
have reached a settlement.

§ 351.8 Pre-hearing conference. 
In the absence of a complete 

settlement in a proceeding not subject to 
the abbreviated procedures set forth in 
§§ 351.3(b) and (c), a hearing will be 
scheduled expeditiously so as to allow 
the Board to conduct hearings and issue 
its final determination in the proceeding 
within the time allowed by the 
Copyright Act. Prior to the hearing, the 
Board may conduct a prehearing 
conference to assist in setting the order 
of presentation of evidence and the 
appearance of witnesses at the hearing.

§ 351.9 Conduct of hearings. 
(a) By panels. Hearings will be 

conducted by all Copyright Royalty 
Judges sitting as a panel. 

(b) Role of Chief Judge. The Chief 
Copyright Royalty Judge may preside 
over such collateral and administrative 
proceedings, and over proceedings 
under section 803(b)(1) through (5) of 
the Copyright Act, as the Chief Judge 
considers appropriate. Subject to the 
vote of the Copyright Royalty Judges, 
the Chief Judge shall have the 
responsibility for: 

(1) Setting the order of presentation of 
evidence and appearance of witnesses; 

(2) Administering oaths and 
affirmations to all witnesses; 

(3) Announcing the Board’s ruling on 
objections and motions and all rulings 
with respect to introducing or excluding 
documentary or other evidence. In all 
cases, whether there are an even number 
of Judges sitting at the hearing, with the 
exception of a hearing pursuant to 17 
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U.S.C. 803(a)(2), it takes a majority vote 
to grant a motion or sustain an 
objection. A tie vote will result in the 
denial of a motion or the overruling of 
the objection; 

(4) Regulating the course of the 
proceedings and the decorum of the 
parties and their counsel, and insuring 
that the proceedings are fair and 
impartial; and 

(5) Announcing the schedule of 
subsequent proceedings. 

(c) Opening statements. In each 
distribution or rate proceeding, each 
party may present its opening statement 
summarizing its written direct 
statement.

§ 351.10 Evidence. 

(a) Admissibility. All evidence that is 
relevant and not unduly repetitious or 
privileged, shall be admissible. Written 
testimony and exhibits will be received 
into the record, except where the Board 
sustains an objection. No evidence, 
including exhibits, may be submitted 
without a sponsoring witness, except 
matters of which the Board may take 
official notice. 

(b) Examination of witnesses. All 
witnesses shall be required to take an 
oath or affirmation before testifying. 
Parties are entitled to conduct direct 
examination (consisting of the 
testimony of the witness in the written 
direct statement and an oral summary of 
that testimony); cross-examination 
(limited to matters raised on direct 
examination); and redirect examination 
(limited to matters raised on cross-
examination). The Board may limit the 
number of witnesses or limit 
questioning to avoid cumulative 
testimony. 

(c) Documentary evidence. (1) 
Submission as exhibits. Evidence that is 
submitted in the form of documents or 
detailed data and information shall be 
presented as exhibits. 

(2) Separation of irrelevant portions. 
Relevant and material matter embraced 
in a document containing other matter 
not material or relevant or not intended 
as evidence must be plainly designated 
as the matter offered in evidence, and 
the immaterial or irrelevant parts shall 
be marked clearly so as to show they are 
not intended as evidence. 

(3) Bulky exhibits. In cases where a 
document in which material and 
relevant matter occurs is of such bulk 
that it would unnecessarily encumber 
the record, it may be marked for 
identification and the relevant and 
material parts, once properly 
authenticated, may be read into the 
record. In such instances, a true copy of 
the material and relevant matter may be 

presented in extract form, and 
submitted as evidence. 

(d) Copies. Anyone presenting 
documents as evidence must present 
copies to all other participants in the 
proceedings, or their attorneys, and 
afford them an opportunity to examine 
the documents in their entirety and offer 
into evidence any other portion that 
may be considered material and 
relevant. However, if a publicly 
available document issued by a 
governmental entity (such as an official 
report, decision, opinion, or published 
scientific or economic data) is offered in 
evidence, it may be offered instead by 
identifying the document and signaling 
the relevant parts. 

(e) Introduction of studies and 
analyses. If studies or analyses are 
offered in evidence, they shall state 
clearly the study plan, all relevant 
assumptions, the techniques of data 
collection, and the techniques of 
estimation and testing. The facts and 
judgments upon which conclusions are 
based shall be stated clearly, together 
with any alternative courses of action 
considered. If requested, tabulations of 
input data shall be made available to the 
Board. 

(1) Statistical studies. Statistical 
studies offered in evidence shall be 
accompanied by a summary of their 
assumptions, their study plans, and 
their procedures. Supplementary details 
shall be included in appendices. For 
each of the following types of statistical 
studies the following should be 
furnished: 

(i) Sample surveys. 
(A) A clear description of the survey 

design, the definition of the universe 
under consideration, the sampling frame 
and units, the validity and confidence 
limits on major estimates; and 

(B) An explanation of the method of 
selecting the sample and of the 
characteristics which were measured 
and counted. 

(ii) Econometric investigations. 
(A) A complete description of the 

econometric model, the reasons for each 
assumption, and the reasons for the 
statistical specification; 

(B) A clear statement of how any 
changes in the assumptions might affect 
the final result; and 

(C) Any available alternative studies 
that employ alternative models and 
variables, if requested. 

(iii) Experimental analysis. 
(A) A complete description of the 

design, the controlled conditions, and 
the implementation of controls; and 

(B) A complete description of the 
methods of observation and adjustment 
of observation. 

(iv) Studies involving statistical 
methodology. 

(A) The formula used for statistical 
estimates; 

(B) The standard error for each 
component;

(C) The test statistics, the description 
of how the tests were conducted, related 
computations, computer programs, and 
all final results; and 

(D) Summarized descriptions of input 
data and, if requested, the input data 
themselves. 

(f) Objections; offers of proof. Parties 
are entitled to raise objections to 
evidence on any proper ground during 
the course of the hearing, including an 
objection that an opposing party has not 
furnished unprivileged underlying 
documents. If the Board rejects or 
excludes testimony, the participant 
proffering the testimony may submit an 
offer of proof for the record. In the case 
of documentary or written evidence, a 
copy of such evidence shall be marked 
for identification and shall constitute 
the offer of proof. 

(g) New documents for use in cross-
examination. Documents that have not 
been identified and exchanged in 
advance may be shown to a witness on 
cross-examination. However, copies of 
such documents must be distributed to 
the Board and to the other participants 
before being shown to the witness at the 
time of cross-examination, unless the 
Board directs otherwise. If the 
document is not, or will not be, 
supported by a witness for the cross-
examining party, that document can be 
used solely to impeach the witness’s 
direct testimony.

§ 351.11 Rebuttal proceedings. 
Written rebuttal statements shall be 

filed at a time designated by the 
Copyright Royalty Board upon 
conclusion of the hearing of the direct 
case, in the same form and manner as 
the written direct statement, except that 
the claim or the requested rate shall not 
have to be included if it has not changed 
from the written direct statement. 
Further proceedings at the rebuttal stage 
shall follow the schedule ordered by the 
Board.

§ 351.12 Requests for additional discovery 
during the hearing in rate proceedings. 

(a) A participant may, in the course of 
a royalty rate hearing, request of an 
opposing participant or witness other 
relevant information. The request may 
be made by means of written motion or 
oral motion on the record. The 
Copyright Royalty Board will allow 
such request only if they determine that, 
absent the discovery sought, their ability 
to achieve a just resolution of the 
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proceeding would be substantially 
impaired. 

(b) In determining whether discovery 
will be granted under this section, the 
Copyright Royalty Board will consider— 

(1) Whether the burden or expense of 
producing the requested information or 
materials outweighs the likely benefit, 
taking into account the needs and 
resources of the participants, the 
importance of the issues at stake, and 
the probative value of the requested 
information or materials in resolving 
such issues; 

(2) Whether the requested information 
or materials would be unreasonably 
cumulative or duplicative, or are 
obtainable from another source that is 
more convenient, less burdensome, or 
less expensive; and 

(3) Whether the participant seeking 
the discovery had an ample opportunity 
by previous discovery in the proceeding 
or by other means to obtain the 
information sought. 

(c) This section shall not apply to any 
proceeding scheduled to commence 
after December 31, 2010.

§ 351.13 Closing the record. 
To close the record of a hearing, the 

Chief Judge shall make an 
announcement that the taking of 
testimony has concluded. In its 
discretion the Copyright Royalty Board 
may close the record as of a future 
specified date, and all time for exhibits 
yet to be prepared to be admitted, 
provided that the parties to the 
proceeding stipulate on the record that 
they waive the opportunity to cross-
examine or present evidence with 
respect to such exhibits. The record in 
any hearing that has recessed may not 
be closed by the Chief Judge before the 
day on which the hearing is to resume, 
except upon ten days’ notice to all 
parties.

§ 351.14 Transcript and record. 
(a) An official reporter for the 

recording and transcribing of hearings 
shall be designated by the Copyright 
Royalty Board. Anyone wishing to 
inspect the transcript of a hearing may 
do so at the offices of the Board. 

(b) The transcript of testimony and all 
exhibits, documents, filings and other 
items submitted in the course of a 
proceeding shall constitute the official 
written record. The written record, 
along with the Board’s final 
determination, shall be available at the 
Board’s offices for public inspection and 
copying.

§ 351.15 Proposed findings of fact and 
conclusions of law. 

(a) Any party to the proceeding may 
file proposed findings of fact and 

conclusions, briefs or memoranda of 
law, or may be directed by the Board to 
do so. Such filings, and any replies to 
them, shall take place at such time after 
the record has been closed as the Board 
directs. 

(b) Failure to file when directed to do 
so shall be considered a waiver of the 
right to participate further in the 
proceeding unless good cause for the 
failure is shown. 

(c) Proposed findings of fact shall be 
numbered by paragraph and include all 
basic evidentiary facts developed on the 
record used to support proposed 
conclusions, and shall contain 
appropriate citations to the record for 
each evidentiary fact. Proposed 
conclusions shall be stated and 
numbered by paragraph separately.

PART 352—DETERMINATIONS

Sec. 
352.1 How made. 
352.2 Timing. 
352.3 Final determinations.

Authority: 17 U.S.C. 803.

§ 352.1 How made. 
Except for decisions authorized by 

law to be made by a single Copyright 
Royalty Judge, determinations of the 
Board in a proceeding will be made by 
a majority of the Copyright Royalty 
Judges. The opinion or opinions of the 
majority and any dissenting opinion 
will be included in the determination. 
Each determination by the Board will be 
transmitted to the Register of Copyrights 
to enable review for consistency with 
the Copyright Act on the day it is 
issued.

§ 352.2 Timing. 
The Copyright Royalty Board will 

issue its determination within 11 
months of the date of the post-discovery 
settlement conference or 15 days before 
the expiration of the existing rates or 
terms in a proceeding to determine 
successors to rates or terms that will 
expire on a specific date, whichever 
date first occurs.

§ 352.3 Final determinations. 
The determination by the Board in a 

proceeding will become final 15 days 
after it is issued, unless it is withdrawn 
by the Board on its own motion, 
suspended pending rehearing 
proceedings, or the Register of 
Copyrights advises the Board that its 
determination is inconsistent with the 
Copyright Act. The final determination 
will be published in the Federal 
Register.

PART 353—REHEARING

Sec. 

353.1 When granted. 
353.2 Form and content of rehearing 

motions. 
353.3 Procedure on rehearing. 
353.4 Filing deadline. 
353.5 Participation not required.

Authority: 17 U.S.C. 803.

§ 353.1 When granted. 
A motion for rehearing may be filed 

by any participant in the relevant 
proceeding. The Copyright Royalty 
Board may grant rehearing upon a 
showing that any aspect of the Board’s 
determination may be erroneous. 
Rehearing will be granted only in 
exceptional cases, however, and should 
not be sought merely to reargue a rate 
or distribution level determination that 
falls within the zone of reasonableness 
established by the record.

§ 353.2 Form and content of rehearing 
motions. 

A motion for rehearing shall not 
exceed 10 pages in length and must set 
forth, in the beginning of its text, a brief 
summary statement of the aspects of the 
determination believed by the moving 
participant to be without evidentiary 
support in the record or contrary to legal 
requirements.

§ 353.3 Procedure on rehearing. 
Upon receipt of a motion for 

rehearing, the Copyright Royalty Board 
will issue an order either denying the 
motion or ordering further proceedings. 
No participant shall file a response to a 
rehearing motion, unless such response 
is allowed by order of the Copyright 
Royalty Board.

§ 353.4 Filing deadline. 
A motion for hearing must be filed 

within 10 days after the date on which 
the Copyright Royalty Board delivers to 
the participants an initial 
determination.

§ 353.5 Participation not required. 
In any case in which a response to a 

rehearing motion is allowed, or 
rehearing is granted, an opposing party 
shall not be required to participate in 
the rehearing. The Copyright Royalty 
Board will not draw any negative 
inference from a lack of participation in 
a rehearing. However, participants 
should be aware that nonparticipation 
in rehearing proceedings may limit the 
scope of their participation in judicial 
review proceedings as set forth in 17 
U.S.C. 803(d)(1).

PART 354—SUBMISSIONS TO THE 
REGISTER OF COPYRIGHTS

Sec. 
354.1 Material questions of copyright law. 
354.2 Novel questions. 
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354.3 Register of Copyrights’ authority to 
redesignate referrals. 

354.4 Consultation regarding acts required 
by the Register of Copyrights. 

354.5 Jurisdiction of the Copyright Royalty 
Board unaffected.

Authority: 17 U.S.C. 802.

§ 354.1 Material questions of copyright 
law. 

(a) Discretionary referrals. The 
Copyright Royalty Board may seek 
guidance from the Register of 
Copyrights with respect to a material 
question of substantive law, concerning 
an interpretation or construction of 
those provisions of the Copyright Act, 
that arises in the course of their 
proceedings. 

(b) How presented. One or more of the 
Copyright Royalty Judges may refer 
what he or she believes to be a material 
question of substantive law to the 
Register of Copyrights at any time 
during a proceeding. 

(c) Motion; content. Any participant 
may submit a motion to the Copyright 
Royalty Board (but not to the Register of 
Copyrights) requesting their referral to 
the Register of Copyrights a question 
that the participant believes would be 
suitable for referral under paragraph (a) 
of this section. The motion should be 
captioned ‘‘Motion of [Participant(s)] 
Requesting Referral of Material Question 
of Substantive Law.’’ The motion should 
set forth, at the outset, the precise legal 
question for which the moving party is 
seeking interlocutory referral to the 
Register of Copyrights. The motion 
should then proceed to explain, with 
brevity, why the issue meets the criteria 
for potential referral under paragraph (a) 
of this section and why the interests of 
fair and efficient adjudication would be 
best served by obtaining interlocutory 
guidance from the Register of 
Copyrights. The motion should not 
include argument on the merits of the 
issue, but may include a suggested 
schedule of briefing that would make 
reasonable provision for comments and 
legal arguments, in such a way as to 
avoid delay and duplication. 

(d) Time of motion. A motion for 
referral of a material question of 
substantive law to the Register of 
Copyrights should be filed as soon as 
possible in the relevant proceeding. 
However, such a motion may be 
submitted to the Copyright Royalty 
Board at any time before a final 
determination is issued. 

(e) Action on motion. (1) Referral 
granted. Upon consideration of a 
Motion Requesting Referral of Material 
Question of Substantive Law, if one or 
more of the Copyright Royalty Judges 
agrees with the request, the Chief Judge 

shall issue an appropriate referral. The 
referral will identify the Judge or Judges 
voting in favor of the referral, the issue 
to be referred, and the schedule for the 
filing of briefs by the parties of the 
issues. After the briefs and other 
relevant materials are received, they 
will be transmitted to the Register of 
Copyrights. A Copyright Royalty Judge 
who voted against the referral who 
wishes to do so may include a statement 
explaining that vote in the referral 
package. 

(2) Referral denied. If none of the 
Copyright Royalty Judges agrees with 
the request, the Board will issue an 
order denying the request which will 
provide the basis for the decision. A 
copy of any order denying a Motion 
Requesting Referral of Material Question 
of Substantive Law will be transmitted 
to the Register of Copyrights. 

(f) No effect on proceedings. The 
issuance of a request to the Register of 
Copyrights for an interpretive ruling 
under this part does not delay or 
otherwise affect the schedule of the 
participants’ obligations in the relevant 
ongoing proceeding, unless that 
schedule or those obligations are 
expressly changed by order of the 
Board. 

(g) Binding effect; time limit. The 
Copyright Royalty Board will not issue 
a final determination in a proceeding 
where the referral of a question to the 
Register of Copyrights under this part is 
pending, unless the Register has not 
delivered the decision to the Copyright 
Royalty Board within 14 days after the 
Register receives all of the briefs of the 
participants. If the decision of the 
Register of Copyrights is timely 
delivered to the Copyright Royalty 
Board, the decision will be included in 
the record of the proceeding. The legal 
interpretation embodied in the timely 
delivered response of the Register of 
Copyrights in resolving material 
questions of substantive law is binding 
upon the Copyright Royalty Board and 
will be applied by them in their final 
determination in the relevant 
proceeding.

§ 354.2 Novel questions. 
(a) Mandatory referrals. If the material 

question of substantive law described in 
§ 354.1(a) is a novel question of law, 
referral to the Register of Copyrights by 
the Copyright Royalty Board is 
mandatory. A ‘‘novel question of law’’ is 
a question of law that has not been 
determined in the prior decisions, 
determinations, or rulings under the 
Copyright Act of the Copyright Royalty 
Board, the Librarian of Congress, the 
Register of Copyrights, the Copyright 
Arbitration Royalty Panels (to the extent 

they are consistent with the current 
decisions, determinations, or rulings of 
the Register of Copyrights or the 
Librarian of Congress), or the former 
Copyright Royalty Tribunal. 

(b) Procedures. The procedures set 
forth for the discretionary referral of 
material questions of copyright law to 
the Register of Copyrights by the 
Copyright Royalty Board, set forth in 
§ 354.1, shall also govern the mandatory 
referral of novel questions, except that 
the Register of Copyrights’ decision will 
be timely if it is delivered to the 
Copyright Royalty Board within 30 days 
after the Register of Copyrights has 
received all of the briefs or comments of 
the participants. The Copyright Royalty 
Board will not issue a final 
determination in a proceeding where 
the referral of a novel question to the 
Register of Copyrights under this part is 
pending, unless this 30-day period has 
expired.

§ 354.3 Register of Copyrights’ authority 
to redesignate referrals. 

If, during the 14-day period of a 
discretionary referral of a material 
question of law under § 354.1, the 
Register of Copyrights determines that 
the question is a ‘‘novel’’ one within the 
meaning of § 354.2(a), the Register may 
notify the Copyright Royalty Board of 
that determination. The Copyright 
Royalty Board will be bound by such a 
determination by the Register of 
Copyrights and will regard the Register’s 
decision as timely delivered if it is 
received within the 30-day period 
applicable to novel question referrals.

§ 354.4 Consultation regarding acts 
required by the Register of Copyrights. 

The Copyright Royalty Board shall 
consult with the Register of Copyrights 
with respect to any determination or 
ruling that would require that any act be 
performed by the Copyright Office, and 
any such determination or ruling shall 
not be binding upon the Register of 
Copyrights.

§ 354.5 Jurisdiction of the Copyright 
Royalty Board unaffected. 

Nothing in this part is intended to 
impair the jurisdiction of the Copyright 
Royalty Board or to interfere with the 
conduct of its proceedings. Referrals to 
the Register of Copyrights under this 
part shall not include questions of 
procedure before the Copyright Royalty 
Board, the ultimate adjustments and 
determinations of copyright royalty 
rates and terms, the ultimate 
distribution of copyright royalties, or 
the acceptance or rejection of royalty 
claims, rate adjustment petitions, or 
petitions to participate.
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PART 360—FILING OF CLAIMS TO 
ROYALTY FEES COLLECTED UNDER 
COMPULSORY LICENSE

Subpart A—Cable Claims

Sec. 
360.1 General. 
360.2 Time of filing. 
360.3 Form and content of claims. 
360.4 Compliance with statutory dates. 
360.5 Copies of claims.

Subpart B—Satellite Claims 

360.10 General. 
360.11 Time of filing. 
360.12 Form and content of claims. 
360.13 Compliance with statutory dates. 
360.14 Copies of claims. 
360.15 Separate claims required.

Subpart C—Digital audio recording devices 
and media royalty claims 

360.20 General 
360.21 Time of filing. 
360.22 Form and content of claims. 
360.23 Content of notices regarding 

independent administrators. 
360.24 Compliance with statutory dates. 
360.25 Copies of claims.

Authority: 17 U.S.C. 801, 803, 805.
Subpart A also issued under 17 U.S.C. 

111(d)(4). 
Subpart B also issued under 17 U.S.C. 

119(b)(4). 
Subpart C also issued under 17 U.S.C. 

1007(a)(1).

Subpart A—Cable Claims

§ 360.1 General. 

This subpart prescribes procedures 
under 17 U.S.C. 111(d)(4)(A) whereby 
parties claiming to be entitled to cable 
compulsory license royalty fees shall 
file claims with the Copyright Royalty 
Board.

§ 360.2 Time of filing. 

During the month of July each year, 
any party claiming to be entitled to 
cable compulsory license royalty fees 
for secondary transmissions of one or 
more of its works during the preceding 
calendar year shall file a claim to such 
fees with the Copyright Royalty Board. 
No royalty fees shall be distributed to a 
party for secondary transmissions 
during the specified period unless such 
party has timely filed a claim to such 
fees. Claimants may file claims jointly 
or as a single claim.

§ 360.3 Form and content of claims. 

(a) Forms. (1) Each claim to cable 
compulsory license royalty fees shall be 
furnished on a form prescribed by the 
Copyright Royalty Board and shall 
contain the information required by that 
form and its accompanying instructions. 

(2) Copies of cable claim forms are 
available: 

(i) On the Copyright Royalty Board 
Web site at http://www.loc.gov/crb/
claims/ for claims filed with the 
Copyright Royalty Board by mail or by 
hand delivery in accordance with 
§ 360.4(a)(2)–(4);

(ii) On the Copyright Royalty Board 
Web site at http://www.loc.gov/crb/
cable/ during the month of July for 
claims filed online in accordance with 
§ 360.4(a)(1); and 

(iii) Upon request to the Copyright 
Royalty Board, Library of Congress, P.O. 
Box 70977, Southwest Station, 
Washington, DC 20024–0977. 

(b) Content. (1) Single claim. A claim 
filed on behalf of a single copyright 
owner of a work or works secondarily 
transmitted by a cable system shall 
include the following information: 

(i) The full legal name and address of 
the copyright owner entitled to claim 
the royalty fees. 

(ii) A general statement of the nature 
of the copyright owner’s work or works, 
and identification of at least one 
secondary transmission by a cable 
system of such work or works 
establishing a basis for the claim. 

(iii) The name, telephone number, 
facsimile number, if any, full address, 
including a specific number and street 
name or rural route, and e-mail address, 
if any, of the person or entity filing the 
single claim. An e-mail address must be 
provided on claims submitted online 
through the Copyright Royalty Board 
Web site. 

(iv) The name, telephone number, 
facsimile number, if any, and e-mail 
address, if any, of the person whom the 
Copyright Royalty Board can contact 
regarding the claim. 

(v) An original signature of the 
copyright owner or of a duly authorized 
representative of the copyright owner, 
except for claims filed online through 
the Copyright Royalty Board Web site. 
See 37 CFR 360.3(b)(1)(vi). 

(vi) A declaration of the authority to 
file the claim and of the veracity of the 
information contained in the claim and 
the good faith of the person signing in 
providing such information. Penalties 
for fraud and false statements are 
provided under 18 U.S.C. 1001 et seq. 

(2) Joint claim. A claim filed on behalf 
of more than one copyright owner 
whose works have been secondarily 
transmitted by a cable system shall 
include the following information: 

(i) A list including the full legal name 
and address of each copyright owner to 
the joint claim entitled to claim royalty 
fees. 

(ii) A concise statement of the 
authorization for the person or entity 
filing the joint claim. For this purpose, 
a performing rights society shall not be 

required to obtain from its members or 
affiliates separate authorizations, apart 
from their standard membership affiliate 
agreements, or to list the name of each 
of its members or affiliates in the joint 
claim as required by paragraph (b)(2)(i) 
of this section. 

(iii) A general statement of the nature 
of the copyright owners’ works and 
identification of at least one secondary 
transmission of one of the copyright 
owners’ works by a cable system 
establishing a basis for the joint claim 
and the identification of the copyright 
owner of each work so identified. 

(iv) The name, telephone number, 
facsimile number, if any, full address, 
including a specific number and street 
name or rural route, and e-mail address, 
if any, of the person or entity filing the 
joint claim. An e-mail address must be 
provided on claims submitted online 
through the Copyright Royalty Board 
Web site. 

(v) The name, telephone number, 
facsimile number, if any, and e-mail 
address, if any, of the person whom the 
Copyright Royalty Board can contact 
regarding the claim. 

(vi) Original signatures of the 
copyright owners to the joint claim or of 
a duly authorized representative or 
representatives of the copyright owners, 
except for claims filed online through 
the Copyright Royalty Board Web site. 
See 37 CFR 360.3(b)(2)(vii). 

(vii) Notwithstanding paragraph 
(b)(2)(ii) of this section, a declaration of 
the authority to file the claim and of the 
veracity of the information contained in 
the claim and the good faith of the 
person signing in providing such 
information. Penalties for fraud and 
false statements are provided under 18 
U.S.C. 1001 et seq. 

(c) In the event that the legal name 
and/or address of the copyright owner 
entitled to royalties or the person or 
entity filing the claim changes after the 
filing of the claim, the Copyright 
Royalty Board shall be notified of the 
change. If the good faith efforts of the 
Copyright Royalty Board to contact the 
copyright owner or person or entity 
filing the claim are frustrated because of 
failure to notify the Copyright Royalty 
Board of a name and/or address change, 
the claim may be subject to dismissal.

§ 360.4 Compliance with statutory dates. 
(a) Claims filed with the Copyright 

Royalty Board shall be considered 
timely filed only if: 

(1) They are received online in the 
Board’s server no later than 5 p.m. 
E.D.T. on July 31. Online claims must be 
filed through the Copyright Royalty 
Board Web site at http://www.loc.gov/
crb/cable/ during the month of July. 
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(2) They are hand delivered by a 
private party no later than 5 p.m. E.D.T. 
on July 31. Claims hand delivered by a 
private party must be delivered to the 
Public Information Office, located at the 
U.S. Copyright Office, James Madison 
Memorial Building, Room LM–401, 101 
Independence Avenue, SE., 
Washington, DC 20559–6000, Monday 
through Friday, between 8:30 a.m. and 
5 p.m., and the envelope must be 
addressed as follows: Copyright Royalty 
Board, Library of Congress, James 
Madison Memorial Building, LM–401, 
101 Independence Avenue, SE., 
Washington, DC 20559–6000. Claims 
hand delivered by a private party must 
be filed at the Public Information Office 
during the month of July. 

(3) They are hand delivered by a 
commercial courier (excluding 
overnight delivery services such as 
Federal Express, United Parcel Service 
and similar overnight delivery services) 
no later than 4 p.m. E.D.T. on July 31. 
Claims hand delivered by a commercial 
courier service (excluding overnight 
delivery services such as Federal 
Express, United Parcel Service and 
similar overnight delivery services) 
must be delivered to the Congressional 
Courier Acceptance Site (CCAS) located 
at Second and D Street, N.E., 
Washington, DC, Monday through 
Friday, between 8:30 a.m. and 4 p.m., 
and the envelope must be addressed as 
follows: Copyright Royalty Board, 
Library of Congress, James Madison 
Memorial Building, LM–403, 101 
Independence Avenue, SE., 
Washington, DC 20559–6000. Claims 
hand delivered by a commercial courier 
must be filed at CCAS during the month 
of July. 

(4) They are mailed through the 
United States Postal Service (USPS) 
having sufficient postage and bearing a 
July USPS postmark. Claims mailed 
through USPS must be addressed as 
follows: Copyright Royalty Board, P.O. 
Box 70977, Southwest Station, 
Washington, DC 20024–0977. 

(5) Federal Express, United Parcel 
Service and similar overnight delivery 
services may not be used for the filing 
of claims. A claim sent by means of 
overnight delivery shall be done via 
United States Postal Service Express 
Mail, and the claim shall be addressed 
in accordance with paragraph (a)(4) of 
this section.

(b) Claims dated only with a business 
meter that are received after July 31 will 
not be accepted as having been timely 
filed. 

(c) Notwithstanding paragraphs (a) 
and (b) of this section, in any year in 
which July 31 falls on a Saturday, 
Sunday, holiday, or other nonbusiness 

day within the District of Columbia or 
the Federal Government, claims 
received by the Copyright Royalty Board 
by the first business day in August, or 
properly addressed and deposited with 
sufficient postage with the United States 
Postal Service and postmarked by the 
first business day in August, shall be 
considered timely filed. 

(d) No claim may be filed by facsimile 
transmission. 

(e) In the event that a properly 
addressed and mailed claim is not 
timely received by the Copyright 
Royalty Board, proper filing of the claim 
may nonetheless be proven if it was sent 
by certified mail return receipt 
requested, and a receipt bearing a July 
date stamp of the United States Postal 
Service, except where paragraph (c) of 
this section applies, can be provided. 
No other offer of proof will be accepted 
in lieu of the receipt. 

(f) The Copyright Royalty Board will 
accept either the confirmation page 
generated upon submission of the claim 
online through the Board’s Web site or 
the electronic mail message from the 
Board confirming receipt of the claim as 
proof that a claim submitted online 
through the Board’s Web site was 
received timely in the Board’s server. 
No other offer of proof will be accepted 
in lieu thereof.

§ 360.5 Copies of claims. 

A claimant shall, for each claim 
submitted to the Copyright Royalty 
Board by hand delivery or by mail, file 
an original and one copy of the claim to 
cable royalty fees.

Subpart B—Satellite Claims

§ 360.10 General. 

This subpart prescribes the 
procedures under 17 U.S.C. 119(b)(4) 
whereby parties claiming to be entitled 
to compulsory license royalty fees for 
secondary transmissions by satellite 
carriers of television broadcast signals to 
the public shall file claims with the 
Copyright Royalty Board.

§ 360.11 Time of filing. 

During the month of July each year, 
any party claiming to be entitled to 
compulsory license royalty fees for 
secondary transmissions by satellite 
carriers during the previous calendar 
year of television broadcast signals to 
the public shall file a claim to such fees 
with the Copyright Royalty Board. No 
royalty fees shall be distributed to any 
party during the specified period unless 
such party has timely filed a claim to 
such fees. Claimants may file claims 
jointly or as a single claim.

§ 360.12 Form and content of claims. 
(a) Forms. (1) Each claim to 

compulsory license royalty fees for 
secondary transmissions by satellite 
carriers of television broadcast signals to 
the public shall be furnished on a form 
prescribed by the Copyright Royalty 
Board and shall contain the information 
required by that form and its 
accompanying instructions. 

(2) Copies of satellite claim forms are 
available: 

(i) On the Board’s Web site at
http://www.loc.gov/crb/claims/ for 
claims filed with the Copyright Royalty 
Board by mail or by hand delivery in 
accordance with § 360.13(a)(2)–(4); 

(ii) On the Board’s Web site at
http://www.loc.gov/crb/satellite/ during 
the month of July for claims filed online 
in accordance with § 360.13(a)(1); and 

(iii) Upon request to the Copyright 
Royalty Board, Library of Congress, P.O. 
Box 70977, Southwest Station, 
Washington, DC 20024–0977. 

(b) Content. (1) Single claim. A claim 
filed on behalf of a single copyright 
owner of a work or works secondarily 
transmitted by a satellite carrier shall 
include the following information: 

(i) The full legal name and address of 
the copyright owner entitled to claim 
the royalty fees. 

(ii) A general statement of the nature 
of the copyright owner’s work or works, 
and identification of at least one 
secondary transmission by a satellite 
carrier of such work or works 
establishing a basis for the claim. 

(iii) The name, telephone number, 
facsimile number, if any, full address, 
including a specific number and street 
name or rural route, and e-mail address, 
if any, of the person or entity filing the 
single claim. An e-mail address must be 
provided on claims submitted online 
through the Copyright Royalty Board 
Web site. 

(iv) The name, telephone number, 
facsimile number, if any, and e-mail 
address, if any, of the person whom the 
Copyright Royalty Board can contact 
regarding the claim. 

(v) An original signature of the 
copyright owner or of a duly authorized 
representative of the copyright owner, 
except for claims filed online through 
the Copyright Royalty Board Web site. 
See 37 CFR 360.12(b)(1)(vi). 

(vi) A declaration of the authority to 
file the claim and of the veracity of the 
information contained in the claim and 
the good faith of the person signing in 
providing such information. Penalties 
for fraud and false statements are 
provided under 18 U.S.C. 1001 et seq. 

(2) Joint claim. A claim filed on behalf 
of more than one copyright owner 
whose works have been secondarily 
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transmitted by a satellite carrier shall 
include the following information: 

(i) A list including the full legal name 
and address of each copyright owner to 
the joint claim entitled to claim royalty 
fees. 

(ii) A concise statement of the 
authorization for the person or entity 
filing the joint claim. For this purpose, 
a performing rights society shall not be 
required to obtain from its members or 
affiliates separate authorizations, apart 
from their standard membership affiliate 
agreements, or to list the name of each 
of its members or affiliates in the joint 
claim as required by paragraph (b)(2)(i) 
of this section. 

(iii) A general statement of the nature 
of the copyright owners’ works, 
identification of at least one secondary 
transmission of one of the copyright 
owners’ works by a satellite carrier 
establishing a basis for the joint claim, 
and the identification of the copyright 
owner of each work so identified. 

(iv) The name, telephone number, 
facsimile number, if any, full address, 
including a specific number and street 
name or rural route, and e-mail address, 
if any, of the person or entity filing the 
joint claim. An e-mail address must be 
provided on claims submitted online 
through the Copyright Royalty Board 
Web site. 

(v) The name, telephone number, 
facsimile number, if any, and e-mail 
address, if any, of a person whom the 
Copyright Royalty Board can contact 
regarding the claim.

(vi) Original signatures of the 
copyright owners to the joint claim or of 
a duly authorized representative or 
representatives of the copyright owners, 
except for claims filed online through 
the Copyright Royalty Board Web site. 
See 37 CFR 360.12(b)(2)(vii). 

(vii) Notwithstanding paragraph 
(b)(2)(ii) of this section, a declaration of 
the authority to file the claim and of the 
veracity of the information contained in 
the claim and the good faith of the 
person signing in providing such 
information. Penalties for fraud and 
false statements are provided under 18 
U.S.C. 1001 et seq. 

(c) In the event that the legal name 
and/or address of the copyright owner 
entitled to royalties or the person or 
entity filing the claim changes after the 
filing of the claim, the Copyright 
Royalty Board shall be notified of the 
change. If the good faith efforts of the 
Copyright Royalty Board to contact the 
copyright owner or person or entity 
filing the claim are frustrated because of 
failure to notify the Copyright Royalty 
Board of a name and/or address change, 
the claim may be subject to dismissal.

§ 360.13 Compliance with statutory dates. 
(a) Claims filed with the Copyright 

Royalty Board shall be considered 
timely filed only if: 

(1) They are received online in the 
Board’s server no later than 5 p.m. e.d.t. 
on July 31. Online claims must be filed 
through the Copyright Royalty Board 
Web site at http://www.loc.gov/crb/
satellite/ during the month of July. 

(2) They are hand delivered by a 
private party no later than 5 p.m. e.d.t. 
on July 31. Claims hand delivered by a 
private party must be delivered to the 
Public Information Office, located at the 
U.S. Copyright Office, James Madison 
Memorial Building, Room LM–401, 101 
Independence Avenue, SE., 
Washington, DC 20559–6000, Monday 
through Friday, between 8:30 a.m. and 
5 p.m., and the envelope must be 
addressed as follows: Copyright Royalty 
Board, Library of Congress, James 
Madison Memorial Building, LM–401, 
101 Independence Avenue, SE., 
Washington, DC 20559–6000. Claims 
hand delivered by a private party must 
be filed at the Public Information Office 
during the month of July. 

(3) They are hand delivered by a 
commercial courier (excluding 
overnight delivery services such as 
Federal Express, United Parcel Service 
and similar overnight delivery services) 
no later than 4 p.m. e.d.t. on July 31. 
Claims hand delivered by a commercial 
courier service (excluding overnight 
delivery services such as Federal 
Express, United Parcel Service and 
similar overnight delivery services) 
must be delivered to the Congressional 
Courier Acceptance Site (CCAS) located 
at Second and D Street, NE., 
Washington, DC, Monday through 
Friday, between 8:30 a.m. and 4 p.m., 
and the envelope must be addressed as 
follows: Copyright Royalty Board, 
Library of Congress, James Madison 
Memorial Building, LM–403, 101 
Independence Avenue, SE., 
Washington, DC 20559–6000. Claims 
hand delivered by a commercial courier 
must be filed at CCAS during the month 
of July. 

(4) They are mailed through the 
United States Postal Service (USPS) 
having sufficient postage and bearing a 
July USPS postmark. Claims mailed 
through USPS must be addressed as 
follows: Copyright Royalty Board, P.O. 
Box 70977, Southwest Station, 
Washington, DC 20024–0977. 

(5) Federal Express, United Parcel 
Service and similar overnight delivery 
services may not be used for the filing 
of claims. A claim sent by means of 
overnight delivery shall be done via 
United States Postal Service Express 
Mail, and the claim shall be addressed 

in accordance with paragraph (a)(4) of 
this section. 

(b) Claims dated only with a business 
meter that are received after July 31 will 
not be accepted as having been timely 
filed. 

(c) Notwithstanding paragraphs (a) 
and (b) of this section, in any year in 
which July 31 falls on a Saturday, 
Sunday, holiday, or other nonbusiness 
day within the District of Columbia or 
the Federal Government, claims 
received by the Copyright Royalty Board 
by the first business day in August, or 
properly addressed and deposited with 
sufficient postage with the United States 
Postal Service and postmarked by the 
first business day in August, shall be 
considered timely filed. 

(d) No claim may be filed by facsimile 
transmission. 

(e) In the event that a properly 
addressed and mailed claim is not 
timely received by the Copyright 
Royalty Board, proper filing of the claim 
may nonetheless be proven if it was sent 
by certified mail return receipt 
requested, and a receipt bearing a July 
date stamp of the United States Postal 
Service, except where paragraph (c) of 
this section applies, can be provided. 
No other offer of proof will be accepted 
in lieu of the receipt. 

(f) The Copyright Royalty Board will 
accept either the confirmation page 
generated upon submission of the claim 
online through the Board’s Web site or 
the electronic mail message from the 
Board confirming receipt of the claim as 
proof that a claim submitted online 
through the Board’s Web site was 
received timely in the Board’s server. 
No other offer of proof will be accepted 
in lieu thereof.

§ 360.14 Copies of claims. 

A claimant shall, for each claim 
submitted to the Copyright Royalty 
Board by hand delivery or by mail, file 
an original and one copy of the claim to 
satellite carrier royalty fees.

§ 360.15 Separate claims required. 

If a party intends to file claims for 
both cable compulsory license and 
satellite carrier compulsory license 
royalty fees during the same month of 
July, that party must file separate claims 
with the Copyright Royalty Board. Any 
single claim which purports to file for 
both cable and satellite carrier royalty 
fees will be dismissed.

Subpart C—Digital Audio Recording 
Devices and Media Royalty Claims

§ 360.20 General. 

This subpart prescribes procedures 
pursuant to 17 U.S.C. 1007(a)(1), 
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whereby interested copyright parties, as 
defined in 17 U.S.C. 1001(7), claiming 
to be entitled to royalty payments made 
for the importation and distribution in 
the United States, or the manufacture 
and distribution in the United States, of 
digital audio recording devices and 
media pursuant to 17 U.S.C. 1006, shall 
file claims with the Copyright Royalty 
Board.

§ 360.21 Time of filing. 
(a) General. During January and 

February of each succeeding year, every 
interested copyright party claiming to be 
entitled to digital audio recording 
devices and media royalty payments 
made for quarterly periods ending 
during the previous calendar year shall 
file a claim with the Copyright Royalty 
Board. Claimants may file claims jointly 
or as a single claim. 

(b) Consequences of an untimely 
filing. No royalty payments for the 
previous calendar year shall be 
distributed to any interested copyright 
party who has not filed a claim to such 
royalty payments during January or 
February of the following calendar year. 

(c) Authorization. Any organization or 
association, acting as a common agent, 
shall be required to obtain from its 
members or affiliates separate, specific, 
and written authorization, signed by 
members, affiliates, or their 
representatives, to file claims to the 
Musical Works Fund or the Sound 
Recordings Fund, apart from their 
standard agreements, for purposes of 
royalties filing and fee distribution. 
Such written authorization, however, 
will not be required for claimants to the 
Musical Works Fund where either: 

(1) The agreement between the 
organization or association and its 
members or affiliates specifically 
authorizes such entity to represent its 
members or affiliates before the 
Copyright Royalty Board in royalty 
filing and fee distribution proceedings; 
or 

(2) The agreement between the 
organization or association and its 
members or affiliates, as specified in a 
court order issued by a court with 
authority to interpret the terms of the 
contract, authorizes such entity to 
represent its members or affiliates before 
the Copyright Royalty Board in royalty 
filing and fee distribution proceedings.

§ 360.22 Form and content of claims. 
(a) Forms. (1) Each claim to digital 

audio recording devices and media 
royalty payments (DART) shall be 
furnished on a form prescribed by the 
Copyright Royalty Board and shall 
contain the information required by that 
form and its accompanying instructions. 

(2) Copies of DART claim forms are 
available: 

(i) On the Board’s Web site at
http://www.loc.gov/crb/claims for 
claims filed with the Copyright Royalty 
Board by mail or by hand delivery in 
accordance with § 360.24(a)(2)–(4); 

(ii) On the Board’s Web site at
http://www.loc.gov/crb/dart/ during the 
months of January and February for 
claims filed online in accordance with 
§ 360.24(a)(1); and 

(iii) Upon request to the Copyright 
Royalty Board, Library of Congress, P.O. 
Box 70977, Southwest Station, 
Washington, DC 20024–0977.

(b) Content. Claims filed by interested 
copyright parties for digital audio 
recording devices and media royalty 
payments shall include the following 
information: 

(1) The full legal name and address of 
the person or entity claiming royalty 
payments. 

(2) The name, telephone number, 
facsimile number, if any, full address, 
including a specific number and street 
name or rural route, and e-mail address, 
if any, of the person or entity filing the 
claim. An e-mail address must be 
provided on claims submitted online 
through the Copyright Royalty Board 
Web site. 

(3) The name, telephone number, 
facsimile number, if any, and e-mail 
address, if any, of a person whom the 
Copyright Royalty Board can contact 
regarding the claim. 

(4) A statement as to how the claimant 
fits within the definition of interested 
copyright party specified in 17 U.S.C. 
1001(7). 

(5) A statement as to whether the 
claim is being made against the Sound 
Recordings Fund or the Musical Works 
Fund, as set forth in 17 U.S.C. 1006(b), 
and as to which Subfund of the Sound 
Recordings Fund (i.e., the copyright 
owners or featured recording artists 
Subfund) or the Musical Works Fund 
(i.e., the music publishers or writers 
Subfund) the claim is being made 
against as set forth in 17 U.S.C. 
1006(b)(1) through (2). 

(6) Identification, establishing a basis 
for the claim, of at least one musical 
work or sound recording embodied in a 
digital musical recording or an analog 
musical recording lawfully made under 
title 17 of the United States Code that 
has been distributed (as that term is 
defined in 17 U.S.C. 1001(6)), and that, 
during the period to which the royalty 
payments claimed pertain, has been (i) 
Distributed (as that term is defined in 17 
U.S.C. 1001(6)) in the form of digital 
musical recordings or analog musical 
recordings, or (ii) Disseminated to the 
public in transmissions. 

(7) A declaration of the authority to 
file the claim and of the veracity of the 
information contained in the claim and 
the good faith of the person signing in 
providing such information. Penalties 
for fraud and false statements are 
provided under 18 U.S.C. 1001 et seq. 

(c) Claims shall bear the original 
signature of the claimant or of a duly 
authorized representative of the 
claimant, except for claims filed online 
through the Copyright Royalty Board 
Web site. See 37 CFR 360.22(b)(7). 

(d) In the event that the legal name 
and/or address of the claimant changes 
after the filing of the claim, the claimant 
shall notify the Copyright Royalty Board 
of such change. If the good faith efforts 
of the Copyright Royalty Board to 
contact the claimant are frustrated 
because of failure to notify the 
Copyright Royalty Board of a name and/
or address change, the claim may be 
subject to dismissal. 

(e) If the claim is a joint claim, it shall 
include a concise statement of the 
authorization for the filing of the joint 
claim in addition to the declaration 
required under paragraph (b)(7) of this 
section and the name of each claimant 
to the joint claim. 

(f) If an interested copyright party 
intends to file claims against more than 
one Subfund, each such claim must be 
filed separately with the Copyright 
Royalty Board. Any claim that purports 
to file against more than one Subfund 
will be rejected.

§ 360.23 Content of notices regarding 
independent administrators. 

(a) The independent administrator 
jointly appointed by the interested 
copyright parties, as defined in 17 
U.S.C. 1001(7)(A), and the American 
Federation of Musicians (or any 
successor entity) for the purpose of 
managing, and ultimately distributing 
the royalty payments to nonfeatured 
musicians as defined in 17 U.S.C. 
1006(b)(1), shall file a notice informing 
the Copyright Royalty Board of his/her 
name and address. 

(b) The independent administrator 
jointly appointed by the interested 
copyright parties, as defined in 17 
U.S.C. 1001(7)(A), and the American 
Federation of Television and Radio 
Artists (or any successor entity) for the 
purpose of managing, and ultimately 
distributing the royalty payments to 
nonfeatured vocalists as defined in 17 
U.S.C. 1006(b)(1), shall file a notice 
informing the Copyright Royalty Board 
of his/her full name and address. 

(c) A notice filed under paragraph (a) 
or (b) of this section shall include the 
following information: 
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(1) The full name of the independent 
administrator; 

(2) The telephone number and 
facsimile number, if any, full address, 
including a specific number and street 
name or rural route, of the place of 
business of the independent 
administrator. 

(d) Notice shall bear the original 
signature of the independent 
administrator or a duly authorized 
representative of the independent 
administrator, and shall be filed with 
the Copyright Royalty Board no later 
than March 31 of each year, 
commencing with March 31, 2006. 

(e) No notice may be filed by facsimile 
transmission.

§ 360.24 Compliance with statutory dates. 

(a) Claims filed with the Copyright 
Royalty Board shall be considered 
timely filed only if: 

(1) They are received online in the 
Board’s server no later than 5 p.m. 
E.S.T. on the last day of February. 
Online claims must be filed through the 
Copyright Royalty Board Web site at 
http://www.loc.gov/crb/dart/ during the 
months of January and February.

(2) They are hand delivered by a 
private party no later than 5 p.m. E.S.T. 
on the last day of February. Claims hand 
delivered by a private party must be 
delivered to the Public Information 
Office, located at the U.S. Copyright 
Office, James Madison Memorial 
Building, Room LM–401, 101 
Independence Avenue, SE., 
Washington, DC 20559–6000, Monday 
through Friday, between 8:30 a.m. and 
5 p.m., and the envelope must be 
addressed as follows: Copyright Royalty 
Board, Library of Congress, James 
Madison Memorial Building, LM–401, 
101 Independence Avenue, SE., 
Washington, DC 20559–6000. Claims 
hand delivered by a private party must 
be filed at the Public Information Office 
during the months of January and 
February. 

(3) They are hand delivered by a 
commercial courier (excluding 
overnight delivery services such as 
Federal Express, United Parcel Service 
and similar overnight delivery services) 
no later than 4 p.m. E.S.T. on the last 
day of February. Claims hand delivered 
by a commercial courier service 
(excluding overnight delivery services 
such as Federal Express, United Parcel 
Service and similar overnight delivery 
services) must be delivered to the 
Congressional Courier Acceptance Site 
(CCAS) located at Second and D Street, 
NE., Washington, DC, Monday through 
Friday, between 8:30 a.m. and 4 p.m., 
and the envelope must be addressed as 
follows: Copyright Royalty Board, 
Library of Congress, James Madison 
Memorial Building, LM–403, 101 
Independence Avenue, SE., 
Washington, DC 20559–6000. Claims 
hand delivered by a commercial courier 
must be filed at CCAS during the 
months of January and February. 

(4) They are mailed through the 
United States Postal Service (USPS) 
having sufficient postage and bearing a 
January or February USPS postmark. 
Claims mailed through USPS must be 
addressed as follows: Copyright Royalty 
Board, P.O. Box 70977, Southwest 
Station, Washington, DC 20024–0977. 

(5) Federal Express, United Parcel 
Service and similar overnight delivery 
services may not be used for the filing 
of claims. A claim sent by means of 
overnight delivery shall be done via 
United States Postal Service Express 
Mail, and the claim shall be addressed 
in accordance with paragraph (a)(4) of 
this section. 

(b) Claims dated only with a business 
meter that are received after the last day 
in February will not be accepted as 
having been timely filed. 

(c) Notwithstanding paragraphs (a) 
and (b) of this section, in any year in 
which the last day of February falls on 
a Saturday, Sunday, a holiday, or other 
nonbusiness day within the District of 
Columbia or the Federal Government, 

claims received by the Copyright 
Royalty Board by the first business day 
in March, or properly addressed and 
deposited with sufficient postage with 
the United States Postal Service and 
postmarked by the first business day in 
March, shall be considered timely filed. 

(d) No claim may be filed by facsimile 
transmission. 

(e) In the event that a properly 
addressed and mailed claim is not 
timely received by the Copyright 
Royalty Board, proper filing of the claim 
may nonetheless be proven if it was sent 
by certified mail return receipt 
requested, and a receipt bearing a 
January or February date stamp of the 
United States Postal Service, except 
where paragraph (c) of this section 
applies, can be provided. No other offer 
of proof will be accepted in lieu of the 
receipt. 

(f) The Copyright Royalty Board will 
accept either the confirmation page 
generated upon submission of the claim 
online through the Copyright Royalty 
Board Web site or the electronic mail 
message from the Copyright Royalty 
Board confirming receipt of the claim as 
proof that a claim submitted online 
through the Copyright Royalty Board 
Web site was received timely in the 
Board’s server. No other offer of proof 
will be accepted in lieu thereof.

§ 360.25 Copies of claims. 

A claimant shall, for each claim 
submitted to the Copyright Royalty 
Board by hand delivery or by mail, file 
an original and one copy of the claim to 
digital audio recording devices and 
media royalty payments.

Dated: May 19, 2005. 
Bruce G. Forrest, 
Interim Chief Copyright Royalty Judge, 
Copyright Royalty Board. 

Approved by: 
James H. Billington, 
The Librarian of Congress.
[FR Doc. 05–10553 Filed 5–27–05; 8:45 am] 
BILLING CODE 1410–72–P
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DEPARTMENT OF EDUCATION 

34 CFR Parts 300 and 303 

Individuals With Disabilities Education 
Act, as Amended by the Individuals 
With Disabilities Education 
Improvement Act of 2004 (IDEA)

AGENCY: Office of Special Education and 
Rehabilitative Services (OSERS), 
Department of Education.
ACTION: Notice of public meetings and 
correction. 

SUMMARY: We published a notice in the 
Federal Register on April 1, 2005 (70 FR 
16784), announcing plans to hold a 
series of public meetings to seek 
comments and suggestions about 
proposed regulations under 34 CFR 
parts 300 and 303 to implement 
programs under the recently amended 
IDEA. Under DATES, the day and date 
listed for the first meeting has been 
changed. The first meeting is listed as 
‘‘Monday, June 6, 2005 in San Antonio, 
TX’’. This date is corrected to read 
‘‘Thursday, July 7, 2005 in San Antonio, 
TX’’ for this location. 

This document also provides the 
information on specific sites for each of 
the currently planned public meetings.
DATES: The IDEA public meetings will 
be held from 1 p.m. to 4 p.m. and from 
5 p.m. to 7 p.m.: 

• Friday, June 17, 2005 in Nashville, 
TN at the Joe and Faye Wyatt Center for 
Education, 1930 South Drive, Peabody 
College, Vanderbilt University; 

• Wednesday, June 22, 2005 in 
Sacramento, CA at the John F. Kennedy 
High School, 6715 Gloria Drive; 

• Friday, June 24, 2005 in Las Vegas, 
NV at the Donald C. Moyer Student 
Union, University of Nevada-Las Vegas, 
4505 Maryland Parkway; 

• Monday, June 27, 2005 in New 
York, NY at the W Hotel of New York, 
Forest 1 Room, 541 Lexington Avenue, 
Between 49th and 50th Street; 

• Wednesday, June 29, 2005 in 
Chicago, IL at the Palmer House Hilton, 
Red Lacquer Room, 17 E. Monroe Street; 

• Thursday, July 7, 2005 in San 
Antonio, TX at the Education Service 
Center, Region 20, 1314 Hines Avenue; 
and 

• Tuesday, July 12, 2005 in 
Washington, DC at Gallaudet University, 
Kellogg Conference Center, 800 Florida 
Avenue, NE.

FOR FURTHER INFORMATION CONTACT: Troy 
R. Justesen, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
room 5138, Potomac Center Plaza, 
Washington, DC 20202. Telephone: 
(202) 245–7468 or by e-mail: 
osep@ed.gov. 

If you use a telecommunications 
device for the deaf (TDD), you may call 
the Federal Relay Service (FRS) at 1–
800–877–8339. 

Individuals with disabilities may 
obtain this document in an alternative 
format (e.g., Braille, large print, 
audiotape, or computer diskette) on 
request to the program contact person 
listed in this section. 

Electronic Access to This Document: 
You may view this document, as well as 
all other documents of this Department 
published in the Federal Register, in 
text or Adobe Portable Document 
Format (PDF) on the Internet at the 
following site: http://www.ed.gov/news/
fedregister. 

To use PDF you must have Adobe 
Acrobat Reader, which is available free 
at this site. If you have questions about 
using PDF, call the U.S. Government 
Printing Office (GPO), toll free, at 1–
888–293–6498; or in the Washington, 
DC, area at (202) 512–1530.

Note: The official version of this document 
is the document published in the Federal 
Register. Free Internet access to the official 
edition of the Federal Register and the Code 
of Federal Regulations is available on GPO 
Access at: http://www.gpoaccess.gov/nara/
index.html.

Dated: May 24, 2005. 

John H. Hager, 
Assistant Secretary for Special Education and 
Rehabilitative Services.
[FR Doc. 05–10762 Filed 5–27–05; 8:45 am] 

BILLING CODE 4000–01–P

NATIONAL SCIENCE FOUNDATION

45 CFR Part 613

RIN 3145–AA43

Proposed Changes to Exemptions 
Under CFR Part 613—Privacy Act 
Regulations

AGENCY: National Science Foundation.
ACTION: Proposed rule.

SUMMARY: Part 613.5 Exemptions will be 
amended to add (g) Statistical records. 
Pursuant to 5 U.S.C. 552a(k)(4), the 
Foundation hereby exempts the systems 
of records entitled ‘‘Doctorate Records 
Files,’’ ‘‘Doctorate Work History Files,’’ 
and ‘‘National Survey of Recent College 
Graduates & Follow-up Files’’ from the 
application of 5 U.S.C. 552a(c)(3), (d), 
(e)(1), (e)(4)(G), (H) and (I), and (f).
DATES: June 30, 2005.
ADDRESSES: Address all comments 
concerning this notice to Leslie Jensen, 
National Science Foundation, Office of 
the General Counsel, Room 1265, 
Wilson Boulevard, Arlington, Virginia 
22230.

FOR FURTHER INFORMATION CONTACT: 
Leslie Jensen: (703) 292–8060.
SUPPLEMENTARY INFORMATION: You may 
submit comments by sending electronic 
mail (e-mail) to ljensen@nsf.gov.

Submit comments as an ASCII file 
avoiding the use of special characters 
and any form of encryption. Identify all 
comments sent in electronic e-mail with 
subject line: Comments to proposed 
changes.

Lawrence Rudolph, 
General Counsel.

List of Subjects in 45 CFR Part 613

Privacy.
For the reason stated in the preamble, 

the National Science Foundation 
proposes to revise 45 CFR Part 613 as 
follows:

PART 613—PRIVACY ACT 
REGULATORY

Sec. 
613.1 General provisions 
613.2 Requesting access to records 
613.3 Responding to requests for access to 

records 
613.4 Amendment of records 
613.5 Exemptions 
613.6 Other rights and services

Authority: 5 U.S.C. 552a.
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§ 613.1 General Provisions. 

This part sets forth the National 
Science Foundation procedures under 
the Privacy Act of 1974. The rules in 
this part apply to all records in systems 
of records maintained by NSF that are 
retrieved by an individual’s name or 
personal identifier. They describe the 
procedures by which individuals, as 
defined in the Privacy Act, may request 
access to records about themselves and 
request amendment or corrections of 
those records. All Privacy Act requests 
for access to records are also processed 
under the Freedom of Information Act, 
5 U.S.C. 552 (as provided in Part 612 of 
this chapter), which gives requesters the 
benefit of both statutes. Notice of 
systems of records maintained by the 
National Science Foundation are 
published in the Federal Register.

§ 613.2 Requesting access to records. 

(a) Where to make a request. You may 
make a request for access to NSF records 
about yourself by appearing in person at 
the National Science Foundation or by 
making a written request. If you choose 
to visit the Foundation, you must 
contact the NSF Security Desk and ask 
to speak with the Foundation’s Privacy 
Act Officer in the Office of the General 
Counsel. Written requests should be 
sent to the NSF Privacy Act Officer, 
National Science Foundation, 4201 
Wilson Boulevard, Suite 1265, 
Arlington, VA 22230. Written requests 
are recommended, since in many cases 
it may take several days to determine 
whether a record exists, and additional 
time may be required for record(s) 
retrieval and processing.

(b) Description of requested records. 
You must describe the records that you 
seek in enough detail to enable NSF 
personnel to locate the system of 
records containing them with a 
reasonable amount of effort. Providing 
information about the purpose for 
which the information was collected, 
applicable time periods, and name or 
identifying number of each system of 
records in which you think records 
about you may be kept, will help speed 
the processing of your request. NSF 
publishes notices in the Federal 
Register that describe the systems of 
records maintained by the Foundation. 
The Office of the Federal Register 
publishes a biennial ‘‘Privacy Act 
Compilation’’ that includes NSF system 
notices. This compilation is available in 
many large reference and university 
libraries, and can be accessed 
electronically at the Government 
Printing Office’s Web site at http://
www.access.gpo.gov/su_docs/aces/
PrivacyAct.shtml.

(c) Verification of identity. When 
requesting access to records about 
yourself, NSF requires that you verify 
your identify in an appropriate fashion. 
Individuals appearing in person should 
be prepared to show reasonable picture 
identification such as driver’s license, 
government or other employment 
identification card, or passport. Written 
requests must state your full name and 
current address. You must sign your 
request and your signature must be 
notarized, or submitted by you under 28 
U.S.C. 1746, a law that permits 
statements to be made under penalty of 
perjury as a substitute for notarization. 
While no specific form is required, you 
may obtain information about these 
required elements for requests from the 
NSF Privacy Act Officer, Suite 1265, 
4201 Wilson Blvd., Arlington, VA 
22230, or from the NSF Home Page 
under ‘‘Public & Media Information—
FOIA and Privacy Act’’ at http://
www.nsf.gov/home/pubinfo/foia.htm. In 
order to help agency personnel in 
locating and identifying requested 
records, you may also, at your option, 
include your social security number, 
and/or date and place of birth. An 
individual reviewing his or her record(s) 
in person may be accompanied by an 
individual of his or her choice after 
signing a written statement authorizing 
that individual’s presence. Individuals 
requesting or authorizing the disclosure 
of records to a third party must verify 
their identify and may specifically name 
the third party and identify the 
information to be disclosed. 

(d) Verification of guardianship. 
When making a request as the parent or 
guardian of a minor or as the guardian 
of someone determined by a court of 
competent jurisdiction to be 
incompetent, for access to records about 
that individual, you must establish: 

(1) The identity of the record subject, 
by stating individual’s name and current 
address and, at your option, the social 
security number and/or date and place 
of birth of the individual; 

(2) Your own identity, as required in 
paragraph (c) of this section; 

(3) That you are the parent or 
guardian of that individual, which you 
may prove by providing a copy of the 
individual’s birth certificate showing 
your parentage or by providing a court 
order establishing your guardianship; 
and 

(4) That you are acting on behalf of 
that individual in making the request. 

(e) The procedures of paragraphs (a) 
through (d) of this section shall also 
apply to requests made pursuant to 5 
U.S.C. 552a(c)(3).

§ 613.3 Responding to requests for access 
to records. 

(a) Timing of responses to requests. 
The Foundation will make reasonable 
effort to act on a request for access to 
records within 20 days of its receipt by 
the Privacy Act Officer (excluding date 
of receipt, weekends, and legal 
holidays) or from the time any required 
identification is received by the Privacy 
Act Officer, whichever is later. In 
determining which records are 
responsive to a request, the Foundation 
will include only records in its 
possession as of the date of receipt. 
When the agency cannot complete 
processing of a request within 20 
working days, the Foundation will send 
a letter explaining the delay and 
notifying the requester of the date by 
which processing is expected to be 
completed. 

(b) Authority to grant or deny 
requests. The Privacy Act Officer, or his 
or her designee in the office with 
responsibility for the requested records, 
is authorized to grant or deny access to 
a Foundation record. 

(c) Granting access to records. When 
a determination is made to grant a 
request for access in whole or part, the 
requester will be notified as soon as 
possible of the Foundation’s decision. 
Where a requester has previously failed 
to pay a properly charged fee to any 
agency within 30 days of the date of 
billing, NSF may require the requester 
to pay the full amount due, plus any 
applicable interest, and to make an 
advance payment of the full amount of 
any anticipated fee, before NSF begins 
to process a new request or continues to 
process a pending request from that 
requester. 

(1) Requests made in person. When a 
request is made in person, if the records 
can be found, and reviewed for access 
without unreasonable disruption of 
agency operations, the Foundation may 
disclose the records to the requester 
directly upon payment of any applicable 
fee. A written record should be made 
documenting the granting of the request.

If a requester is accompanied by 
another person, the requester shall be 
required to authorize in writing any 
discussion of the records in the 
presence of the other person. 

(2) Request made in writing. The 
Foundation will send the records to the 
requester promptly upon payment of 
any applicable fee. 

(d) Denying access to records. The 
requester will be notified in writing of 
any determination to deny a request for 
access to records. The notification letter 
will be signed by the Privacy Act 
Officer, or his or her designee, as the 
individual responsible for the denial 
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and will include a brief statement of the 
reason(s) for the denial, including any 
Privacy Act exemption(s) applied in 
denying the request. 

(e) Fees. The Foundation will charge 
for duplication of records requested 
under the Privacy Act in the same way 
it charges for duplication under the 
Freedom of Information Act (see 45 CFR 
612.10). No search or review fee may be 
charged for the record unless the record 
has been exempted from access under 
Exemptions (j)(2) or (k)(2) of the Privacy 
Act.

§ 613.4 Amendment of records. 

(a) Where to make a request. An 
individual may request amendment of 
records pertaining to him or her that are 
maintained in an NSF Privacy Act 
system of records, except that certain 
records described in paragraph (h) of 
this section are exempt from 
amendment. Request for amendment of 
records must be made in writing to the 
NSF Privacy Act Officer, National 
Science Foundation, Suite 1265, 4201 
Wilson Boulevard, Arlington, VA 22230. 

(b) How to make a request. Your 
request should identify each particular 
record in question, state the amendment 
you want to take place, and specify why 
you believe that the record is not 
accurate, relevant, timely, or complete. 
You may submit any documentation 
that you think would be helpful. 
Providing an edited copy of the 
record(s) showing the desired change 
will assist the agency in making a 
determination about your request. If you 
believe that the same information is 
maintained in more than one NSF 
system of records you should include 
that information in your request. You 
must sign your request and provide 
verification of your identity as specified 
in 613.2(c). 

(c) Timing of responses to requests. 
The Privacy Act Officer, or his or her 
designee, will acknowledge receipt of 
request for amendment within 10 
working days of receipt. Upon receipt of 
a proper request the Privacy Act Officer 
will promptly confer with the NSF 
Directorate or Office with responsibility 
for the records to determine if the 
request should be granted in whole or 
part. 

(d) Granting request for amendment. 
When a determination is made to grant 
a request for amendment in whole or 
part, notification to the requester will be 
made as soon as possible, normally 
within 30 working days of the Privacy 
Act Officer receiving the request, 
describing the amendment made and 
including a copy of the amended record, 
in disclosable form. 

(e) Denying request for amendment. 
When a determination is made that 
amendment, in whole or part, is 
unwarranted, the matter shall be 
brought to the attention of the Inspector 
General, if it pertains to records 
maintained by the Office of the 
Inspector General, or to the attention of 
the General Counsel, if it pertains to 
other NSF records. If the General 
Counsel or Inspector General or their 
designee agrees with the determination 
that amendment is not warranted, the 
Privacy Act Officer will notify the 
requester in writing, normally within 30 
working days of the Privacy Act Officer 
receiving the request. The notification 
letter will be signed by the Privacy Act 
Officer or his or her designee, and will 
include a statement of the reason(s) for 
the denial and how to appeal the 
decision. 

(f) Appealing a denial. You may 
appeal a denial of a request to amend 
records to the General Counsel, National 
Science Foundation, 4201 Wilson Blvd., 
Suite 1265, Arlington, VA 22230. You 
must make your appeal in writing and 
it must be received by the Office of the 
General Counsel within ten days of the 
receipt of the denial (weekends, legal 
holidays, and the date of receipt 
excluded). Clearly mark your appeal 
letter and envelope ‘‘Privacy Act 
Appeal.’’ Your appeal letter must 
include a copy of your original request 
for amendment and the denial letter, 
along with any additional 
documentation or argument you wish to 
submit in favor of amending the records. 
It must be signed by you or your 
officially designated representative. 

(g) Responses to appeals. The General 
Counsel, or his or her designee, will 
normally render a decision on the 
appeal within thirty working days after 
proper receipt of the written appeal by 
the General Counsel. If additional time 
to make a determination is necessary 
you will be advised in writing of the 
need for an extension. 

(1) Amendment appeal granted. If on 
appeal the General Counsel, or his or 
her designee, determines that 
amendment of the record should take 
place, you will be notified as soon as 
possible of the Foundation’s decision. 
The notification will describe the 
amendment made and include a copy of 
the amended record, in disclosable 
form.

(2) Amendment appeal denied—
Statement of disagreement. If on appeal 
the General Counsel, or his or her 
designee, upholds a denial of a request 
for amendment of records, you will be 
notified in writing of the reasons why 
the appeal was denied and advised of 
your right to seek judicial review of the 

decision. The letter will also notify you 
of your right to file with the Foundation 
a concise statement setting forth the 
reasons for your disagreement with the 
refusal of the Foundation to amend the 
record. The statement should be sent to 
the Privacy Act Officer, who will ensure 
that a copy of the statement is placed 
with the disputed record. A copy of the 
statement will be included with any 
subsequent disclosure of the record. 

(h) Records not subject to 
amendment. The following records are 
not subject to amendment: 

(1) Transcripts of testimony given 
under oath or written statements made 
under oath; 

(2) Transcripts of grand jury 
proceedings, judicial proceedings, or 
quasi-judicial proceedings, which are 
the official record of those proceedings; 

(3) Pre-sentence records that 
originated with the courts; and 

(4) Records in systems of records that 
have been exempted from amendment 
under Privacy Act, 5 U.S.C. 552a(j) or 
(k) by notice published in the Federal 
Register.

§ 613.5 Exemptions. 
(a) Fellowships and other support. 

Pursuant to 5 U.S.C. 552a(k)(5), the 
Foundation hereby exempts from the 
application of 5 U.S.C. 552a(c)(3) and 
(d) any materials which would reveal 
the identity of references of fellowship 
or other award applicants or nominees, 
or reviewers of applicants for Federal 
contracts (including grants and 
cooperative agreements) contained in 
any of the following systems of records: 

(1) ‘‘Fellowships and Other Awards,’’
(2) ‘‘Principal Investigator/Proposal 

File and Associated Records,’’
(3) ‘‘Reviewer/Proposal File and 

Associated Records,’’ and 
(4) ‘‘Reviewer/Fellowship and Other 

Awards File and Associated Records.’’
(b) OIG Files Compiled for the 

Purpose of a Criminal Investigation and 
for Related Purposes. Pursuant to 5 
U.S.C. 552a(j)(2), the Foundation hereby 
exempts the system of records entitled 
‘‘Office of Inspector General 
Investigative Files,’’ insofar as it 
consists of information compiled for the 
purposes of a criminal investigation or 
for other purposes within the scope of 
5 U.S.C. 552a(j)(2), from the application 
of 5 U.S.C. 552a, except for subsections 
(b), (c)(1) and (2), (e)(4)(A) through (F), 
(e)(6), (7), (9), (10) and (11), and (i). 

(c) OIG and ACA Files Compiled for 
Other Law Enforcement Purposes. 
Pursuant to 5 U.S.C. 552a(k)(2), the 
Foundation hereby exempts the systems 
of records entitled ‘‘Office of Inspector 
General Investigative Files’’ and 
‘‘Antarctic Conservation Act Files’’ 
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insofar as they consist of information 
compiled for law enforcement purposes 
other than material within the scope of 
5 U.S.C. 552a(j)(2), from the application 
of 5 U.S.C. 552a(c)(3), (d), (e)(1), 
(e)(4)(G), (H), and (I), and (f). 

(d) Investigations of Scientific 
Misconduct. Pursuant to 5 U.S.C. 
552a(k)(2) and (k)(5), the Foundation 
hereby exempts from the application of 
5 U.S.C. 552a(c)(3) and (d) any materials 
which would reveal the identity of 
confidential sources of information 
contained in the following system of 
records: ‘‘Debarment/Scientific 
Misconduct Files.’’

(e) Personnel Security Clearances. 
Pursuant to 5 U.S.C. 552a(k)(5), the 
Foundation hereby exempts from the 

application of 5 U.S.C. 552a(c)(3) and 
(d) any materials which would reveal 
the identity of confidential sources of 
information contained in the following 
system of records: ‘‘Personnel Security.’’

(f) Applicants for Employment. 
Records on applicants for employment 
at NSF are covered by the Office of 
Personnel Management (OPM) 
government-wide system notice 
‘‘Recruiting, Examining and Placement 
Records.’’ These records are exempted 
as claimed in 5 CFR 297.501(b)(7). 

(g) Statistical records. Pursuant to 5 
U.S.C. 552a(k)(4), the Foundation 
hereby exempts the systems of records 
entitled ‘‘Doctorate Records Files,’’ 
‘‘Doctorate Work History Files,’’ and 
‘‘National Survey of Recent College 

Graduates & Follow-up Files’’ from the 
application of 5 U.S.C. 552a(c)(3), (d), 
(e)(1), (e)(4)(G), (H), and (I), and (f). 

(h) Other Records. The Foundation 
may also assert exemptions for records 
received from another agency that could 
properly be claimed by that agency in 
responding to a request.

§ 613.6 Other rights and services. 

Nothing in this subpart shall be 
construed to entitle any person, as of 
right, to any service or to the disclosure 
of any record to which such person is 
not entitled under the Privacy Act.

[FR Doc. 05–10701 Filed 5–27–05; 8:45 am] 

BILLING CODE 7535–01–M
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AGENCY FOR INTERNATIONAL 
DEVELOPMENT 

Notice of Public Information 
Collections Being Reviewed by the 
U.S. Agency for International 
Development; Comments Requested

SUMMARY: U.S. Agency for International 
Development (USAID) is making efforts 
to reduce the paperwork burden. USAID 
invites the general public and other 
Federal agencies to take this 
opportunity to comment on the 
following proposed and/or continuing 
information collections, as required by 
the Paperwork Reduction Act for 1995. 
Comments are requested concerning: (a) 
Whether the proposed or continuing 
collections of information are necessary 
for the proper performance of the 
functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
burden estimates; (c) ways to enhance 
the quality, utility, and clarity of the 
information collected; and (d) ways to 
minimize the burden of the collection of 
information on the respondents, 
including the use of automated 
collection techniques or other forms of 
information technology.
DATES: Submit comments on or before 
August 1, 2005.
FOR FURTHER INFORMATION CONTACT: 
Beverly Johnson, Bureau for 
Management, Office of Administrative 
Services, Information and Records 
Division, U.S. Agency for International 
Development, Room 2.07–106, RRB, 
Washington, DC 20523, (202) 712–1365 
or via e-mail bjohnson@usaid.gov.
SUPPLEMENTARY INFORMATION: 

OMB No.: OMB 0412–0012. 
Form No.: AID 282. 
Title: Supplier’s Certificate Agreement 

with the U.S. Agency for International 
Development Invoice-and-Contract 
Abstract. 

Type of Review: Renewal of 
Information Collection. 

Purpose: The U.S. Agency for 
International Development (USAID) 
finances goods and related services 
under its Commodity Import Program 
which are contracted for by public and 
private entities in the countries 
receiving the USAID Assistance. Since 
USAID is not a party to these contract, 
USAID needs some means to collect 
information directly from the suppliers 
of the goods and related services and to 
enable USAID to take an appropriate 
action against them in the event they do 
not comply with the applicable 
regulations. USAID does this by 
securing from the suppliers, as a 
condition for the disbursement of funds 
a certificate and agreement with USAID 
which contains appropriate 
representations by the suppliers. 

Annual Reporting Burden:
Respondents: 800. 
Total annual responses: 2,400. 
Total annual hours requested: 1,200.
Dated: May 20, 2005. 

Joanne Paskar, 
Chief, Information and Records Division, 
Office of Administrative Services, Bureau for 
Management.
[FR Doc. 05–10775 Filed 5–27–05; 8:45 am] 
BILLING CODE 6116–01–M

AGENCY FOR INTERNATIONAL 
DEVELOPMENT 

Notice of Public Information 
Collections Being Reviewed by the 
U.S. Agency for International 
Development; Comments Requested

SUMMARY: U.S. Agency for International 
Development (USAID) is making efforts 
to reduce the paperwork burden. USAID 
invites the general public and other 
Federal agencies to take this 
opportunity to comment on the 
following proposed and/or continuing 
information collections, as required by 
the Paperwork Reduction Act of 1995. 
Comments are requested concerning: (a) 
Whether the proposed or continuing 
collections of information are necessary 
for the proper performance of the 
functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
burden estimates; (c) ways to enhance 
the quality, utility, and clarity of the 
information collected; and (d) ways to 
minimize the burden of the collection of 
information on the respondents, 
including the use of automated 

collection techniques or other forms of 
information technology.

DATES: Submit comments on or before 
August 1, 2005.

FOR FURTHER INFORMATION CONTACT: 
Beverly Johnson, Bureau for 
Management, Office of Administrative 
Services, Information and Records 
Division, U.S. Agency for International 
Development, Room 2.07–106, RRB, 
Washington, DC 20523, (202) 712–1365 
or via e-mail bjohnson@usaid.gov.

SUPPLEMENTARY INFORMATION: 
OMB NO: OMB 0412–0004. 
Form No.: AID 11. 
Title: Application for Approval of 

Commodity Eligibility. 
Type of Review: Renewal of 

Information Collection. 
Purpose: USAID provides loans and 

grants to some developing countries in 
the form of Commodity Import Programs 
(CIPs). These funds are made available 
to host countries to be allocated to the 
public and private sectors for 
purchasing various commodities from 
the U.S., or in some cases, from other 
developing countries. In accordance 
with section 604(f) of the Foreign 
Assistance Act of 1961, as amended, 
USAID may finance only those 
commodities which are determined 
eligible and suitable in accordance with 
various statutory requirements and 
agency policies. Using the Application 
for approval of Commodity Eligibility 
(form AID 11), the supplier certifies to 
USAID information about the 
commodities being supplied, as 
required in section 604(f), so that 
USAID may determine eligibility. 

Annual Reporting Burden: 
Respondents: 260. 
Total annual responses: 850. 
Total annual hours requested: 425 

hours.

Dated: May 20, 2005. 

Joanne Paskar, 
Chief, Information and Records Division, 
Office of Administrative Services, Bureau for 
Management.
[FR Doc. 05–10776 Filed 5–27–05; 8:45 am] 

BILLING CODE 6116–01–M
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review; 
Comment Request 

May 24, 2005. 
The Department of Agriculture has 

submitted the following information 
collection requirement(s) to OMB for 
review and clearance under the 
Paperwork Reduction Act of 1995, Pub. 
L. 104–13. Comments regarding (a) 
Whether the collection of information is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information will have 
practical utility; (b) the accuracy of the 
agency’s estimate of burden including 
the validity of the methodology and 
assumptions used; (c) ways to enhance 
the quality, utility and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology should be 
addressed to: Desk Officer for 
Agriculture, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget (OMB), 
OIRA_Submission@OMB.EOP.GOV or 
fax (202) 395–5806 and to Departmental 
Clearance Office, USDA, OCIO, Mail 
Stop 7602, Washington, DC 20250–
7602. Comments regarding these 
information collections are best assured 
of having their full effect if received 
within 30 days of this notification. 
Copies of the submission(s) may be 
obtained by calling (202) 720–8958. 

An agency may not conduct or 
sponsor a collection of information 
unless the collection of information 
displays a currently valid OMB control 
number and the agency informs 
potential persons who are to respond to 
the collection of information that such 
persons are not required to respond to 
the collection of information unless it 
displays a currently valid OMB control 
number. 

Animal and Plant Health Inspection 
Service 

Title: 9 CFR 50 & 77, Tuberculosis. 
OMB Control Number: 0579–0084. 
Summary of Collection: Title 21 

U.S.C. authorizes the Secretary of 
Agriculture to prevent, control and 
eliminate domestic diseases such as 
tuberculosis, as well as to take actions 
to prevent and to manage exotic 
diseases such as hog cholera, African 
swine fever, and other foreign diseases. 
The Animal and Plant Health Inspection 
Service (APHIS) oversees the 

Cooperative State-Federal Bovine 
Tuberculosis Eradication Program to 
eliminate bovine tuberculosis, a serious 
disease of livestock. The disease also 
affects man through contacts with 
infected animals or their byproducts. 
APHIS works with State and other 
federal organizations to conduct 
epidemiologic investigations to locate 
bovine tuberculosis and provide a 
means of controlling it. Information is 
collected using a variety of forms to 
properly identify, test, and transport 
animals that are infected with or 
exposed to tuberculosis. 

Need and Use of the Information: 
APHIS will collect information to search 
for infected herds, maintain 
identification of livestock, monitor 
deficiencies in identification of animals 
for movement, and monitor program 
deficiencies in suspicious and infected 
herds. Continued collection of this 
information is essential for program 
progress aimed at controlling and 
eradicating bovine tuberculosis. 

Description of Respondents: Business 
or other for-profit; Farms; State, local or 
tribal government. 

Number of Respondents: 6,897. 
Frequency of Responses: Reporting: 

On occasion. 
Total Burden Hours: 17,372.

Charlene Parker, 
Departmental Information Collection 
Clearance Officer.
[FR Doc. 05–10737 Filed 5–27–05; 8:45 am] 
BILLING CODE 3410–34–P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review; 
Comment Request 

May 24, 2005. 
The Department of Agriculture has 

submitted the following information 
collection requirement(s) to OMB for 
review and clearance under the 
Paperwork Reduction Act of 1995, 
Public Law 104–13. Comments 
regarding (a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
(b) the accuracy of the agency’s estimate 
of burden including the validity of the 
methodology and assumptions used; (c) 
ways to enhance the quality, utility and 
clarity of the information to be 
collected; (d) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 

technology should be addressed to: Desk 
Officer for Agriculture, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget 
(OMB), OIRA_Submission@omb.eop.gov 
or fax (202) 395–5806 and to 
Departmental Clearance Office, USDA, 
OCIO, Mail Stop 7602, Washington, DC 
20250–7602. Comments regarding these 
information collections are best assured 
of having their full effect if received 
within 30 days of this notification. 
Copies of the submission(s) may be 
obtained by calling (202) 720–8958. 

An agency may not conduct or 
sponsor a collection of information 
unless the collection of information 
displays a currently valid OMB control 
number and the agency informs 
potential persons who are to respond to 
the collection of information that such 
persons are not required to respond to 
the collection of information unless it 
displays a currently valid OMB control 
number. 

Food and Nutrition Service 
Title: Food Stamp Redemption 

Certificate. 
OMB Control Number: 0584–0085. 
Summary of Collection: The Food 

Stamp Act of 1977, requires the 
Department of Agriculture to issue 
regulations that provide for the 
redemption of coupons accepted by 
retail food stores through approved 
wholesale food concerns or through 
insured financial institutions. The Food 
and Nutrition Service (FNS) will 
provide authorized retail stores and 
wholesale food concerns with 
redemption certificates. The 
Redemption Certificate and Wholesaler 
Redemption Certificate (RCs) are used 
by all authorized wholesalers or 
retailers when depositing food stamp 
coupons, and are processed by financial 
institutions when they are presented for 
credit or for cash. The issuance of food 
stamp benefits through the Electronic 
Benefit Transfer (EBT) system is 
replacing the issuance of food coupons. 

Need and Use of the Information: The 
Food and Nutrition Service (FNS) will 
collect information on the verification of 
the amount of coupons forwarded to the 
bank for redemption. RCs are 
distributed to each authorized retailer or 
wholesaler by FNS for completion. FNS 
uses the deposit information from the 
RC to monitor (1) deposits by retailer 
and wholesale food concerns, and (2) for 
store monitoring and compliance 
purposes. 

Description of Respondents: Business 
or other for-profit. 

Number of Respondents: 9,503. 
Frequency of Responses: Reporting: 

On occasion. 
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Total Burden Hours: 70. 

Food and Nutrition Service 
Title: Food Stamp Program Pre-

Screening Tool. 
OMB Control Number: 0584–0519. 
Summary of Collection: Consistent 

with Section 5 of the Food Stamp Act 
of 1977, the Food and Nutrition Service 
(FNS) has initiated this program to 
enable potential Food Stamp Program 
applicants to assess their eligibility and 
the order of magnitude of the potential 
benefit they may qualify for. This Pre-
Screening Tool also enables citizen 
advocacy groups to help constituents 
assess their benefit eligibility. This will 
also help the Food Stamp Program 
fulfill its role as a means-tested program 
in accordance with Section 5 of the 
Food Stamp Act and Part 273 of the 
Food Stamp Program regulations. 

Need and Use of the Information: 
This Food Stamp Program Pre-Screening 
Tool will be accessible to the public as 
an online Web-based system. The user 
will be prompted to enter household 
size, income, expenses and resource 
information, and the tool will calculate 
and provide the user with an estimated 
range of benefits that the household may 
be eligible to receive. This information 
will help FNS determine the degree and 
type of system usage as well as potential 
areas for further study. The survey 
component will help FNS to determine 
the degree of usage, the need for 
modifying the tool and potential areas of 
further study. 

Description of Respondents: 
Individuals or households; State, local, 
or tribal government; Not-for-profit 
institutions. 

Number of Respondents: 264,000. 
Frequency of Responses: Reporting: 

On occasion. 
Total Burden Hours: 48,183.

Charlene Parker, 
Departmental Information Collection 
Clearance Officer.
[FR Doc. 05–10741 Filed 5–27–05; 8:45 am] 
BILLING CODE 3410–30–P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service 

[Docket No. 05–020N] 

National Advisory Committee on Meat 
and Poultry Inspection

AGENCY: Food Safety and Inspection 
Service (FSIS), USDA.
ACTION: Notice of public meeting.

SUMMARY: The National Advisory 
Committee on Meat and Poultry 
Inspection (NACMPI) will hold a public 

meeting on June 16–17, 2005, to review 
and discuss the following issues: (1) 
How can FSIS best share information on 
new technology with small and very 
small plants? (2) What guidance can be 
provided to industry to ensure that 
plants hold product when FSIS tests 
product for an adulterant? (3) How can 
risk based sampling most effectively be 
conducted in small and very small 
plants? Three subcommittees will also 
meet on June 16–17, 2005, to work on 
the issues discussed during the full 
committee session.
DATES: The full Committee will hold a 
public meeting on Thursday, June 16 
and Friday, June 17, 2005, from 8:30 
a.m. to 2 p.m. Subcommittees will hold 
open meetings on Thursday, June 16, 
2005, from 3 p.m. to 6 p.m.
ADDRESSES: All Committee meetings 
will take place in the conference room 
at the south end of the USDA cafeteria 
located in the South Building, 1400 
Independence Avenue, SW. A meeting 
agenda is available on the Internet at 
http://www.fsis.usda.gov/OPPDE/
NACMPI. FSIS welcomes comments on 
the topics to be discussed at the public 
meeting. Comments may be submitted 
by mail, including floppy disks or CD–
ROM’s, or by hand delivery to: Docket 
Clerk, U.S. Department of Agriculture, 
Food Safety and Inspection Service, 
Room 102 Cotton Annex, 300 12th 
Street, SW., Washington, DC 20250. 
Comments may also be sent by facsimile 
to (202) 205–0381. All submissions 
received must include the Agency name 
and docket number 05–020N. All 
comments submitted in response to this 
notice, as well as research and 
background information used by FSIS in 
developing this document, will be 
available for public inspection in the 
FSIS Docket Room at the address listed 
above between 8:30 a.m. and 4:30 p.m., 
Monday through Friday. The comments 
also will be posted on the Agency’s Web 
site at http://www.fsis.usda.gov/
regulations/2005_Notices_Index/.
FOR FURTHER INFORMATION CONTACT: 
Robert Tynan for technical information 
at (202) 690–6522 or e-mail 
robert.tynan@fsis.usda.gov and Sonya L. 
West for meeting information at (202) 
690–1079, FAX (202) 690–6519, or e-
mail sonya.west@fsis.usda.gov. Persons 
requiring a sign language interpreter or 
other special accommodations should 
notify Ms. West no later than June 10, 
2005, at the numbers above or by e-mail.
SUPPLEMENTARY INFORMATION: 

Background 
On March 15, 2005, the Secretary of 

Agriculture renewed the charter for the 
NACMPI. The Committee provides 

advice and recommendations to the 
Secretary of Agriculture pertaining to 
the Federal and State meat and poultry 
inspection programs, pursuant to 
sections 7(c), 24, 205, 301(a)(3), 
301(a)(4), and 301(c) of the Federal Meat 
Inspection Act (21 U.S.C. 607(c), 624, 
645, 661(a)(3), 661(a)(4), and 661(c)) and 
sections 5(a)(3), 5(a)(4), 5(c), 8(b), and 
11(e) of the Poultry Products Inspection 
Act (21 U.S.C. 454(a)(3), 454(a)(4), 
454(c), 457(b), and 460(e)). 

The Administrator of FSIS is the 
chairperson of the Committee. 
Membership of the Committee is drawn 
from representatives of consumer 
groups, producers, processors and 
marketers from the meat, poultry and 
egg product industry, state government 
officials, and academia. The current 
members of the NACMPI are: Dr. Gladys 
Bayse, Spelman College; Dr. David 
Carpenter, Southern Illinois University; 
Dr. James Denton, University of 
Arkansas; Mr. Darin Detwiler, Lake 
Washington School District; Mr. Kevin 
Elfering, Minnesota Department of 
Agriculture; Ms. Sandra Eskin, 
Attorney; Mr. Mike Finnegan, State of 
Montana; Mr. Michael Govro, Oregon 
Department of Agriculture; Dr. Andrea 
Grondahl, North Dakota Department of 
Agriculture; Dr. Joseph Harris, 
Southwest Meat Association; Dr. Jill 
Hollingsworth, Food Marketing 
Institute; Mr. Michael Kowalcyk, Safe 
Tables Our Priority; Dr. Elizabeth 
Krushinskie, U.S. Poultry & Egg 
Association; Dr. Irene Leech, Virginia 
Citizens Consumer Council; Mr. Charles 
Link, Cargill Meat Solutions; Dr. 
Catherine Logue, North Dakota State 
University; and Mr. Mark Schad, Schad 
Meats.

The Committee has three 
subcommittees to deliberate on specific 
issues and make recommendations to 
the whole Committee. The Committee 
makes recommendations to the 
Secretary of Agriculture. 

All interested parties are welcome to 
attend the meetings and to submit 
written comments and suggestions 
concerning issues the Committee will 
review and discuss. The comments and 
the official transcript of the meeting, 
when they become available, will be 
kept in the FSIS Docket Room at the 
address provided above. All comments 
received in response to this notice will 
be considered part of the public record 
and will be available for viewing in the 
FSIS Docket Room between 8:30 a.m. 
and 4:30 p.m., Monday through Friday. 
Members of the public will be required 
to register before entering the meeting. 
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Additional Public Notification 
Public awareness of all segments of 

rulemaking and policy development is 
important. Consequently, in an effort to 
ensure that minorities, women, and 
persons with disabilities are aware of 
this notice, FSIS will announce it on-
line through the FSIS Web Page located 
at http://www.fsis.usda.gov/regulations/
2005_Notices_Index/index.asp. FSIS 
also will make copies of this Federal 
Register publication available through 
the FSIS Constituent Update, which is 
used to provide information regarding 
FSIS polities, procedures, regulations, 
Federal Register notices, FSIS public 
meetings, recalls, and other types of 
information that could affect or would 
be of interest to constituents and 
stakeholders. The update is 
communicated via Listserv, a free 
electronic mail subscription service for 
industry, trade, and farm groups, 
consumer interest groups, allied health 
professionals, and other individuals 
who have asked to be included. The 
update is available on the FSIS Web 
page. Through the Listserv and web 
page, FSIS is able to provide 
information to a much broader and more 
diverse audience. 

In addition, FSIS offers an electronic 
mail subscription service that provides 
an automatic and customized 
notification when popular pages are 
updated, including Federal Register 
publications and related documents. 
This service is available at http://
www.fsis.usda.gov/news_and_events/
email_subscription/ and allows FSIS 
customers to sign up for subscription 
options in eight categories. Options 
range from recalls to export information 
to regulations, directives, and notices. 
Customers can add or delete 
subscriptions themselves and have the 
option to protect their accounts with 
passwords.

Done in Washington, DC, on: May 25, 
2005. 
Barbara J. Masters, 
Acting Administrator.
[FR Doc. 05–10735 Filed 5–27–05; 8:45 am] 
BILLING CODE 3410–DM–P

DEPARTMENT OF AGRICULTURE

Forest Service 

Myrtle Creek HFRA, Healthy Forest 
Restoration Act Project, Bonners Ferry 
Ranger District, Idaho Panhandle 
National Forests; Boundary County, ID

AGENCY: Forest Service, USDA.
ACTION: Notice of Intent to Prepare an 
Environmental Impact Statement. 

SUMMARY: The Bonners Ferry Ranger 
District of the Idaho Panhandle National 
Forest is proposing fuels reduction 
treatments in the Myrtle Creek and 
Snow Creek watersheds, identified as 
the Myrtle Creek HFRA project area. 
These watersheds are located nine miles 
west of Bonners Ferry, Idaho. 

The USDA Forest Service will prepare 
an Environmental Impact Statement 
(EIS) to disclose the potential 
environmental effects of implementing 
fuels reduction treatments on National 
Forest System lands within these 
drainages, which include portions of the 
Selkirk and Kootenai Peak Inventoried 
Roadless Areas.
DATES: Comments, suggestions, or 
requests to be placed on the project 
mailing list, should be received on or 
before July 5, 2005. The draft 
environmental impact statement is 
expected to be filed with the 
Environmental Protection Agency (EPA) 
and available for public review in July, 
2005.
ADDRESSES: Submit written comments 
and suggestions on the proposal or 
requests to be placed on the project 
mailing list to District Ranger Mike 
Herrin, Bonners Ferry Ranger District, 
6286 Main St., Bonners Ferry, Idaho 
83805; comments may also be submitted 
electronically to e-mail address: 
comments-northern-idpanhandle-
bonners-ferry@fs.fed.us in one of the 
following formats: MSWord, Word 
Perfect or rtf.
FOR FURTHER INFORMATION CONTACT: 
Doug Nishek, Myrtle Creek HFRA 
Project Team Leader, Bonners Ferry 
Ranger District, at the above address, by 
phone at (208) 267–5561, or e-mail 
address: dnishek@fs.fed.us.
SUPPLEMENTARY INFORMATION: The 
project area encompasses Myrtle Creek 
(about 17,000 acres) and the lower 
section of Snow Creek drainage (about 
3,200 acres) within the Selkirk 
Mountains of northern Idaho. In 
September 2003 a wildfire burned 
approximately 3,450 acres in the lower 
portion of the Myrtle Creek drainage—
the municipal watershed and primary 
source of drinking water for the City of 
Bonners Ferry. The fire burned across 
the intake diversion structure for the 
City’s water system, and caused some 
short-term effects to the water quality. It 
also heightened the community’s 
awareness of potential risks if another 
catastrophic fire burned within the 
watershed. 

The City of Bonners Ferry, Boundary 
County Commissioners and Kootenai 
Tribe of Idaho have asked the Forest 
Service to evaluate the current and 
future conditions of the watershed. 

Their overall goal for the area is 
continuing use of Myrtle Creek as a 
source of high quality municipal water. 
They are concerned about the following: 
(1) Maintaining a continuous supply of 
potable water from Myrtle Creek for the 
City of Bonners Ferry and its customers. 
(2) Reducing the risk of catastrophic fire 
in the Myrtle Creek watershed, while 
maintaining and restoring habitat for 
fish and wildlife species. 

Under the auspices of the Kootenai 
Valley Resource Initiative (KVRI), the 
Myrtle Creek working group has been 
providing a forum to foster discussions 
between local government agencies, the 
Kootenai Tribe, interested members of 
the public and Forest Service personnel. 
The purpose of this KVRI subcommittee 
has been to look at community goals for 
Myrtle Creek, develop an overarching 
goal for the watershed and identify 
issues. KVRI publishes advance notice 
of working group meetings, which are 
open to all members of the public, in the 
local newspaper (Bonners Ferry Herald). 

As a primary land management 
agency within the Myrtle Creek 
watershed and adjacent areas, the Forest 
Service was asked to design treatments 
that will foster long-term reduction of 
risks from catastrophic wildfire within 
the municipal watershed. The Forest 
Service developed a three-part purpose 
and need for the Myrtle Creek project: 
(1) Maintain Myrtle Creek watershed as 
a source of high quality drinking water 
for the City of Bonners Ferry; (2) Reduce 
hazardous fuels in the Myrtle Creek 
watershed and adjacent forests; (3) 
Trend vegetation in Myrtle Creek 
watershed and adjacent forest towards 
conditions that would be less 
susceptible to catastrophic fire, while 
maintaining and restoring habitat for 
fish and wildlife species. 

The purpose and need are consistent 
with the Land and Resource 
Management Plan for the Idaho 
Panhandle National Forests (Forest 
Plan). Findings of the Interior Columbia 
Basin Ecosystem Management Project 
and the Kootenai River Geographic 
Assessment provide documentation of 
the currently dense, insect- and disease-
prone state of the dry-site ecosystems 
and fire risks across the Idaho 
Panhandle National Forests and in the 
Kootenai River basin, and the marked 
changes these ecosystems have 
undergone over the past century. Site 
specific information indicates these 
same conditions are present in the 
vegetation in the Myrtle Creek and 
Snow Creek watersheds, tributaries to 
the Kootenai River.

The Forest Service has presented a 
proposed action to the Myrtle Creek 
working group. The proposal is to treat 
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approximately 2,200 acres of National 
Forest Systems lands using a variety of 
silvicultural tools, that could include 
commercial thinning, sanitation salvage, 
group selection, irregular shelterwood, 
or seed tree harvests; utilizing a mixture 
of ground-based or helicopter 
harvesting. The fuels created by the 
vegetative treatments would be take care 
of by either removing the fuel during 
harvest operations, or prescribed 
burning or mechanical piling following 
harvest. 

The Boundary County Idaho 
Wildland/Urban Interface Fire 
Mitigation Plan, August 2003, as 
amended in February 2004, identified 
the wildland/urban interface as 
including, ‘‘watersheds where citizen 
groups have organized for joint 
collection of water for domestic uses.’’ 
It further stated, ‘‘Boundary County is 
extremely dependent on surface waters 
for domestic purposes. This dependency 
includes residents for the City of 
Bonners Ferry, * * * Protection of 
water sources and water quality is a 
high priority.’’ In accordance with the 
Healthy Forest Restoration Act (HFRA), 
the Forest Service will analyze the 
proposed action and evaluate the effects 
of failing to implement the project. 
Because the proposed action would 
implement recommendations in the 
County Fire Mitigation Plan regarding 
the general location and basic method of 
treatments, the agency is not required to 
develop alternatives to the proposed 
action. 

The Forest Service issued a scoping 
notice in February, 2005. Comments 
provided by the public and other 
agencies have been used along the 
discussions with the Myrtle Creek 
working group to develop strategies for 
management of natural resources in the 
project area and during the 
environmental analysis for this EIS and 
will be a part of the public record. The 
following preliminary issues have been 
identified: The quality of water in 
Myrtle Creek, the municipal watershed 
for Bonners Ferry, Idaho; the risk of 
catastrophic fire in the Myrtle Creek 
watershed and adjacent lands; forest 
composition and structure, including 
old growth and snags; soils and soil 
productivity; potential effects to wildlife 
habitat; construction of new roads; 
potential effects to inventoried roadless 
areas; fisheries; future monitoring of the 
project area; and cumulative effects. The 
Forest Service is seeking information, 
comments, and assistance from federal, 
state and local agencies and other 
individuals or organizations that may be 
interested in or affected by the proposed 
actions. 

The Draft Environmental Impact 
Statement is expected to be filed with 
the Environmental Protection Agency 
(EPA) and available for public review in 
July 2005. At that time, the EPA will 
publish a Notice of Availability of the 
Draft Environmental Impact Statement 
in the Federal Register. The comment 
period on the Draft Environmental 
Impact Statement will close 45 days 
after the date the EPA publishes the 
Notice of Availability in the Federal 
Register. A Final Environmental Impact 
Statement will be published after all 
comments are reviewed and responded 
to. 

The Forest Service believes, at this 
early stage, it is important to give 
reviewers notice of several court rulings 
related to public participation in the 
environmental review process. First, 
reviewers of draft environmental impact 
statements must structure their 
participation in the environmental 
review of the proposal so that it is 
meaningful and alerts an agency to the 
reviewer’s position and contentions. 
Vermont Yankee Nuclear Power Corp. v. 
NRDC, 435 U.S. 519, 553 (1978). Also, 
environmental objections that could be 
raised at the draft environmental impact 
statement stage but that are not raised 
until after completion of the final 
environmental impact statements may 
be waived or dismissed by the courts. 
City of Angoon v. Hodel, 803 F.2d 1016, 
1022 (9th Cir. 1986) and Wisconsin 
Heritages, Inc. v. Harris, 490 F. Supp. 
1334, 1338 (E.D. Wis. 1980). Because of 
these court rulings, it is very important 
that those interested in this proposed 
action participate by the close of the 45 
day comment period so that substantive 
comments and objections are made 
available to the Forest Service at a time 
when it can meaningful consider them 
and respond to them in the final 
environmental impact statement.

To assist the Forest Service in 
identifying and considering issues and 
concerns on the proposed action, 
comments on the draft environmental 
impact statement should be as specific 
as possible. It is also helpful if 
comments refer to specific pages or 
chapters of the draft statement. 
Comments may also address the 
adequacy of the draft environmental 
impact statement or the merits of the 
alternatives formulated and discussed in 
the statement. Reviewers may wish to 
refer to the Council on Environmental 
quality Regulations for implementing 
the procedural provisions of the 
National Environmental Policy Act at 40 
CFR 1503.3 in addressing these points. 

It is important to note that Section 
105(a) of the HFRA replaces the Forest 
Service’s administrative appeals process 

with an objection process that occurs 
before the decision approving fuel-
reduction projects authorized under the 
act (Volume 69 Federal Register, page 
1529, January 9, 2004). Participation in 
the predecisional review process is 
limited to individuals and organizations 
who have submitted specific written 
comments related to the proposed 
authorized hazardous-fuel-reduction 
project during the opportunity for 
public comment provided when an EIS 
is being prepared for the project 
(Section 105(a)(3), 36 CFR 218.6). 
Written objections, including any 
attachments, must be filed with the 
reviewing officer within 30 days after 
the publication date of the legal notice 
of the Final EIS in the newspaper of 
record (Section 218.4(b)). It is the 
responsibility of objectors to ensure that 
their objection is received in a timely 
manner. The Responsible Official may 
not issue a record of decision 
concerning an authorized project until 
the reviewing officer has responded to 
all pending objections. 

Comments received in response to 
this solicitation, including names and 
addresses of those who comment, will 
be considered part of the public record 
on this proposed action and will be 
available for public inspection. 
Comments submitted anonymously will 
be accepted and considered; however, 
those who submit anonymous 
comments may not have standing to file 
an objection under Section 105(a) of the 
HFRA. Additionally, pursuant to 7 CFR 
1.27(d), any person may request the 
agency to withhold a comment from the 
public record by showing how the 
Freedom of Information Act (FOIA) 
permits such confidentiality. Persons 
requesting such confidentiality should 
be aware that, under the FOIA, 
confidentiality may be granted in only 
very limited circumstances, such as to 
protect trade secrets. The Forest Service 
will inform the requester of the agency’s 
decision regarding the request for 
confidentiality, and where the request is 
denied, the agency will return the 
request and notify the requester that the 
comments may be resubmitted with or 
without name and address within a 
specified number of days. 

I am the responsible official for this 
environmental analysis. My address is 
Idaho Panhandle National Forests, 3815 
Schreiber Way, Coeur d’Alene, ID 
83814.

Dated: May 24, 2005. 
Ranotta K. McNair, 
Forest Supervisor.
[FR Doc. 05–10717 Filed 5–27–05; 8:45 am] 
BILLING CODE 3410–11–M
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DEPARTMENT OF AGRICULTURE

Forest Service 

Hood/Willamette Resource Advisory 
Committee (RAC)

AGENCY: Forest Service, USDA Forest 
Service, Action: Action of Meeting.
SUMMARY: The Hood/Willamette 
Resource Advisory Committee (RAC) 
will meet on Wednesday, June 22, 2005. 
The meeting is schedule to begin at 9 
a.m. and will conclude at approximately 
3 p.m. The meeting will be held at the 
Oregon Department of Forestry State 
Office, Building D; 2600 State Street; 
Salem, Oregon; (503) 945–7207. The 
tentative agenda includes: (1) 
Recommendations on 2006 Projects; and 
(2) Public Forum. 

The Public Forum is tentatively 
scheduled to begin at 9:30 a.m. Time 
allotted for individual presentations 
will be limited to 3–4 minutes. Written 
comments are encouraged, particularly 
if the material cannot be presented 
within the time limits for the Public 
Forum. Written comments may be 
submitted prior to the June 22nd 
meeting by sending them to Designated 
Federal Official Donna Short at the 
address given below.
FOR FURTHER INFORMATION CONTACT: For 
more information regarding this 
meeting, contact Designated Federal 
Official Donna Short; Sweet Home 
Ranger District; 3225 Highway 20; 
Sweet Home, Oregon 97386; (541) 367–
9220.

Dated: May 24, 2005. 
Doris Tai, 
Acting Forest Supervisor.
[FR Doc. 05–10714 Filed 5–27–05; 8:45 am] 
BILLING CODE 3410–11–M

DEPARTMENT OF COMMERCE

International Trade Administration

A–570–848

Freshwater Crawfish Tail Meat from the 
People’s Republic of China: Extension 
of Time Limit for Preliminary Results of 
Antidumping Duty Administrative 
Review

AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce.
ACTION: Notice of extension of time limit 
for preliminary results of antidumping 
duty administrative review.

EFFECTIVE DATE: May 31, 2005.
FOR FURTHER INFORMATION CONTACT: Scot 
Fullerton at (202) 482–7386 Benjamin 

Kong at (202) 482–7907; AD/CVD 
Operations, Office 9, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW, Washington, DC 20230.

SUPPLEMENTARY INFORMATION: 
Background

The Department of Commerce (‘‘the 
Department’’) published in the Federal 
Register an antidumping duty order on 
freshwater crawfish tail meat from the 
People’s Republic of China (‘‘PRC’’) on 
September 15, 1997. See Notice of 
Amendment to Final Determination of 
Sales at Less Than Fair Value and 
Antidumping Duty Order: Freshwater 
Crawfish Tail Meat from the People’s 
Republic of China, 62 FR 48218 
(September 15, 1997). Based on timely 
requests from various interested parties, 
the Department initiated an 
administrative review of the 
antidumping duty order on freshwater 
crawfish tail meat from the PRC for the 
period of September 1, 2003, through 
August 31, 2004 covering the following 
companies: China Kingdom 
International; Qingdao Jinyongxiang 
Aquatic Foods Co., Ltd. (‘‘JYX 
Aquatic’’); Qingdao Xiyuan Refrigerate 
Food Co., Ltd. (‘‘Qingdao Xiyuan’’); 
Weishan Zhenyu Foodstuff Co., Ltd.; 
Yancheng Hi–King Agriculture 
Developing Co., Ltd; and Yancheng 
Yaou Seafood Co., Ltd. See Initiation of 
Antidumping and Countervailing Duty 
Administrative Reviews, 69 FR 62022 
(October 22, 2004). The Department 
rescinded the reviews of Qingdao 
Xiyuan and JYX Aquatic on February 
11, 2005, and March 31, 2005, 
respectively. See Freshwater Crawfish 
Tail Meat from the People’s Republic of 
China: Partial Rescission of 
Antidumping Duty Administrative 
Review, 70 FR 7232 (February 11, 2005); 
and Freshwater Crawfish Tail Meat from 
the People’s Republic of China: Partial 
Rescission of Antidumping Duty 
Administrative Review, 70 FR 16484 
(March 31, 2005). Pursuant to section 
751(a)(3)(A) of the Tariff Act of 1930, as 
amended, (‘‘the Act’’ the Department 
shall issue the preliminary results of an 
administrative review within 245 days 
after the last day of the anniversary 
month of the order. The Act further 
provides, however, that the Department 
may extend the deadline for completion 
of the preliminary results of review from 
245 to 365 days if it determines that it 
is not practicable to complete the review 
within the 245-day time period. See also 
section 351.213(h)(2) of the 
Department’s regulations.

Extension of Time Limits for 
Preliminary Results

The preliminary results are currently 
due no later than June 2, 2005. The 
Department finds that it is not 
practicable to complete the preliminary 
results of this administrative review 
within this time limit because it needs 
additional time to analyze the 
questionnaire responses, issue 
appropriate supplemental 
questionnaires and conduct 
verifications. In particular, the 
Department finds it necessary to 
conduct verification during the 
production season of freshwater 
crawfish tail meat, which is May 
through September. Therefore, in 
accordance with section 751(a)(3)(A) of 
the Act and section 351.213(h)(2) of the 
Department’s regulations, the 
Department is extending the time limit 
for the completion of these preliminary 
results until no later than September 30, 
2005. The deadline for the final results 
of the administrative review continues 
to be 120 days after the date the 
publication of the preliminary results, 
unless extended.

This notice is issued and published in 
accordance with section 751(a)(3)(A) of 
the Act.

Dated: May 24, 2005.
Barbara E. Tillman,
Acting Deputy Assistant Secretary for Import 
Administration.
[FR Doc. E5–2741 Filed 5–27–05; 8:45 am] 
BILLING CODE 3510–DS–S

DEPARTMENT OF COMMERCE

International Trade Administration

(A–570–828)

Silicomanganese from the People’s 
Republic of China: Rescission of 
Antidumping Duty Administrative 
Review

AGENCY: Import Administration, 
International Trade Administration, 
U.S. Department of Commerce.
EFFECTIVE DATE: May 31, 2005.
FOR FURTHER INFORMATION CONTACT: 
Michael Holton, AD/CVD Enforcement 
Operations, Office 8, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW, Washington, DC 20230; 
telephone: 202–482–1324.
SUMMARY: In response to a request made 
by Border Steel, an importer of the 
subject merchandise, the Department of 
Commerce (‘‘Department’’) initiated an 
administrative review of the 
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antidumping duty order on 
silicomanganese from the People’s 
Republic of China (‘‘PRC’’) for sales 
made by Yonghe Metal Co., Ltd./
Sichuan Huaxin Iron Alloy Co. Ltd. 
(‘‘Yonghe Metal’’), producer and 
exporter of the subject merchandise. 
Because Border Steel has withdrawn its 
request for an administrative review, 
and there were no other requests for an 
administrative review for this time 
period, the Department is rescinding 
this administrative review.
SUPPLEMENTARY INFORMATION:

Background
On December 30, 2004, Border Steel, 

an importer of the subject merchandise, 
requested the Department to conduct an 
administrative review of sales made by 
Yonghe Metal for the period December 
1, 2003, through November 30, 2004. 
Border Steel was the only interested 
party to request a review for this period. 
On January 31, 2005, the Department 
published a notice of initiation of the 
antidumping administrative review of 
silicomanganese from the PRC, in 
accordance with 19 CFR 
351.221(c)(1)(i). See Initiation of 
Antidumping and Countervailing Duty 
Administrative Reviews and Requests 
for Revocations in Part, 70 FR 4818 
(January 31, 2005). On March 25, 2005, 
Border Steel withdrew its request for 
review.

Rescission of Review
Pursuant to the Department’s 

regulations, the Department will rescind 
an administrative review ‘‘if a party that 
requested the review withdraws the 
request within 90 days of the date of 
publication of notice of initiation of the 
requested review.’’ See 19 CFR 
351.213(d)(1). Border Steel, the only 
interested party to request an 
administrative review for this time 
period, withdrew its request for this 
review within the 90-day time limit; 
accordingly, we are rescinding the 
administrative review for the period 
December 1, 2003, through November 
30, 2004, and will issue appropriate 
assessment instructions to U.S. Customs 
and Border Protection.

This notice serves as a reminder to 
parties subject to administrative 
protective order (‘‘APO’’) of their 
responsibility concerning the 
disposition of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305(a)(3). Timely 
written notification of the return or 
destruction of APO materials or 
conversion to judicial protective order is 
hereby requested. Failure to comply 
with the regulations and terms of an 
APO is a sanctionable violation.

This determination is issued in 
accordance with 19 CFR 351.213(d)(4) 
and section 777(i)(1) of the Tariff Act of 
1930, as amended.

Dated: May 18, 2005.
Barbara E. Tillman,
Acting Deputy Assistant Secretary for Import 
Administration.
[FR Doc. E5–2739 Filed 5–27–05; 8:45 am] 
BILLING CODE 3510–DS–S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration 

[Docket No. 030602141–5135–17] 

Financial Assistance to Establish a 
New Cooperative Science Center 
Under NOAA’s Educational 
Partnership Program (EPP) With 
Minority Serving Institutions for 
Scientific Environmental Technology

AGENCY: Office of Oceanic and 
Atmospheric Research (OAR), National 
Oceanic and Atmospheric 
Administration (NOAA), Department of 
Commerce.
ACTION: Notice of criteria for 
establishing a new Cooperative Science 
Center in Scientific Environmental 
Technology at a Minority Serving 
Institution; and, notice of availability of 
funds and solicitation for proposals for 
these funds. 

SUMMARY: The purpose of this document 
is to advise the public that NOAA’s 
Educational Partnership Program is 
soliciting proposals to establish a new 
Cooperative Science Center at an 
accredited postsecondary minority 
serving institution (MSI). This Center 
will be established as a partnership 
between the institution and NOAA, 
with the goal of expanding the 
institution’s training and research 
capabilities and supporting the 
development of programs compatible 
with NOAA’s mission. The Cooperative 
Science Center will be established in 
support of NOAA core science areas and 
will enhance NOAA’s ability to conduct 
its mission with enhanced scientific 
environmental technologies.
DATES: Applications must be received 
by NOAA Educational Partnership 
Program (EPP) no later than 2 p.m. 
(eastern time), local time 60 days after 
the publication of this notice.
ADDRESSES: Applications submitted in 
response to this announcement are 
strongly encouraged to be submitted 
through the Grants.gov Web site. 
Electronic access to the full funding 
announcement for this program is 

available via the Grants.gov Web site: 
http://www.grants.gov. The 
announcement will also be available at 
the NOAA Web site http://
www.ofa.noaa.gov/%7Eamd/
SOLINDEX.HTML or by contacting the 
program official identified below. Paper 
applications (a signed original and two 
copies) should be submitted to the 
Educational Partnership Program at the 
following address: NOAA/OAR/EPP, 
1315 East West Highway, Room 10600, 
Silver Spring, Maryland 20910. No 
facsimile applications will be accepted. 
Institutions may submit Letters of Intent 
to NOAA/EPP that would aid in 
planning the review processes. 

Letters of Intent may be submitted via 
e-mail to 
Jacqueline.J.Rousseau@noaa.gov. 
Information should include a general 
description of the Center proposal and 
participating institutions.
FOR FURTHER INFORMATION CONTACT: 
Jacqueline Rousseau, Program Director 
at (301) 713–9437 ext. 124 or 
Jacqueline.J.Rousseau@noaa.gov.
SUPPLEMENTARY INFORMATION:

Summary Description: NOAA is 
commitment to the recruitment and 
retention of employees from 
underrepresented communities, trained 
in NOAA-related sciences, to conduct 
the ongoing mission of the agency. 
Toward that end, the agency established 
a program aimed at partnering with 
Minority Serving Institutions (MSIs) 
that train and graduate students in the 
areas of atmospheric, oceanic and 
environmental sciences, and remote 
sensing. Since approximately 40% of 
minority students receive their 
undergraduate degrees at MSIs, direct 
collaboration with MSIs is, therefore, an 
effective way to increase the number of 
minority students trained and 
graduating with degrees in NOAA-
related fields who may become engaged 
in research and pursue careers 
compatible with the agency’s mission. 
Statistics from the National Science 
Foundation (NSF) Science and 
Engineering Indicators 2004 Report 
illustrate that the number of minority 
students receiving doctoral and master’s 
degrees in science and engineering for 
selected years from 1994–2003, 
continues to be lower than the national 
average. The NSF report states, for 
example, that in 2004 (the most recent 
data available) 26,413 doctoral degrees 
were granted in science and engineering 
(which includes earth, atmospheric, and 
ocean sciences) to U.S. citizens. Of these 
graduates, 1708 were African American, 
1270 were Hispanic, 133 were American 
Indian/Alaska Native and 1417 were 
Asian/Pacific Islander. The 2004 NSF 
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report states that a total of 474 PhD 
degrees were granted in earth, 
atmospheric, and ocean sciences. Of 
those earth, atmospheric, and ocean 
sciences graduates, 15 were granted to 
African Americans, 13 to Hispanics, 2 to 
American Indians and Alaskan Natives, 
and 10 to Asian/Pacific Islanders. 
Statistics for master’s degrees granted to 
these four groups are also 
disproportionately low. With such a 
limited pool of potential minority 
employees trained in NOAA-related 
sciences, it is important that NOAA seek 
new ways to make students aware of the 
mission of the agency and to support 
activities that increase opportunities for 
students trained in NOAA-related 
sciences. 

The Center will support activities that 
strengthen the research capability at the 
selected MSI with accredited programs 
and degrees in physical sciences, 
including applied physics, applied 
mathematics, computer science 
applications, engineering atmospheric, 
oceanic, and environmental and related 
sciences. An essential goal of this 
program is to seek ways to improve 
opportunities for, and retention of, 
students and faculty from 
underrepresented groups in NOAA-
related sciences, at MSIs, with the 
eventual goal of increasing the number 
of students graduating with degrees that 
will enhance the technologies 
supportive of, and compatible with, 
atmospheric, oceanic, and 
environmental sciences, remote sensing 
and related technologies. The overall 
Educational Partnership Program (EPP) 
program strategies include: enhanced 
collaborative research, hands-on 
opportunities and research experiences 
for students and faculty with NOAA 
research facilities; strengthening the 
infrastructure at minority serving 
institutions that serve underrepresented 
groups; and, supporting staff exchanges 
between NOAA and MSIs. 

A Distinguished Scientist position 
must be created at the Center to develop 
significant research projects for the 
Center with other EPP Centers as well 
as with other MSIs and relevant 
agencies. Staff and faculty exchanges 
will be an integral part of this program 
and opportunities will be made 
available to participate in collaborative 
research or other agreed upon activities. 
NOAA expects the Center to develop 
mechanisms and approaches to increase 
opportunities to make courses and 
seminars offered at the Center available 
to students at other MSIs. The Center 
will also be required to use a minimum 
of thirty percent (30%) of the award for 
student support, which includes, but is 
not limited to, scholarships, 

fellowships, travel expenses to 
professional meetings, and for 
conducting site research.

While the Center will be established 
at an MSI, consortia with non-minority 
serving institutions partners will not be 
restricted. Private sector partnerships 
are also encouraged. 

Proposals for the Scientific 
Environmental Technology (SET) 
Cooperative Science Center should 
address the ability to support education 
and research in physical and social 
sciences at a MSI. The physical sciences 
include but are not limited to, 
meteorological and oceanographic 
sensor and satellite telecommunications 
technologies, remote sensing, and 
observational and information 
technology systems, applied 
mathematics, applied physics and 
computer applications and engineering. 
For the purposes of this program 
Scientific Environmental Technology 
includes an emphasis on the following: 
Meteorological sensors (wind, visibility, 
humidity, etc.), oceanographic sensors 
(wave, water quality, microwave 
altimeters, beacons, navigational, etc.), 
airborne and ship based observing 
systems, chemical observations, 
observational and information 
technology systems (satellite 
telecommunications, 
telecommunications, data collection 
packages, modems, drivers, protocols, 
etc.). Scientific Environmental 
Technology also includes the analysis of 
global observing systems, including 
simulations to determine the role of 
each observing subsystem, 
determination of optimal mixes of 
observing systems, and of the costs 
associated with various observing 
systems. 

Graduates must be able to carry out a 
variety of tasks including: 
Understanding meteorological and 
oceanographic needs; identifying 
potential sensor, observational, and 
information technologies; developing 
sensor; observational, and information 
technology systems; testing and 
evaluating meteorological and/or 
oceanographic systems. 

NOAA anticipates that as the EPP 
program succeeds and more minority 
students graduate in NOAA-related 
sciences, the agency will have a larger 
pool of candidates from which to hire. 
An increase in the number of students 
trained and graduating in science and 
engineering will be beneficial to the 
nation as a whole, because NOAA relies 
on its partnerships with State, local and 
tribal governments as well as with 
community interest groups to 
accomplish its mission. 

Electronic Access 

Applicants can access, download and 
submit electronic grant applications, 
including the full funding 
announcement, for NOAA programs at 
the Grants.gov Web site: http://
www.grants.gov. The announcement 
will also be available at the NOAA Web 
site http://www.ofa.noaa.gov/%7Eamd/
SOLINDEX.HTML or by contacting the 
program officials identified above. 

The closing date will be the same as 
for the paper submissions noted in this 
announcement. NOAA strongly 
recommends that you do not wait until 
the application deadline date to begin 
the application process through 
Grants.gov.

If Internet access is unavailable, hard 
copies of proposals will also be 
accepted—a signed original and two 
copies at time of submission. This 
includes color or high-resolution 
graphics, unusually sized materials, or 
otherwise unusual materials submitted 
as part of the proposal. For color 
graphics, submit either color originals or 
color copies. Facsimile transmissions 
and electronic mail submission of full 
proposals will not be accepted. 

Funding Availability: This solicitation 
announces that funding up to $1.25 
million will be available in FY 2005, 
with a maximum of $10 million over a 
five (5) year period, subject to 
appropriations. Applications in excess 
of $1.25 million in the first year will not 
be considered. It is anticipated that the 
funding instrument will be a 
cooperative agreement since NOAA will 
be substantially involved in developing 
research priorities, conducting 
cooperative activities with recipients, 
exchanging staff and providing 
internship opportunities for students at 
MSIs. Only one award will be made to 
establish a Scientific Environmental 
Cooperative Science Center.

Authorities: 15 U.S.C. 1540, 49 U.S.C. 
44720, 33 U.S.C. 883d, 33 U.S.C. 1442, 16 
U.S.C. 1854(e), 16 U.S.C. 661, 16 U.S.C. 
753(a), 16 U.S.C. 1451 et seq., 16 U.S.C. 1431, 
33 U.S.C. 883a and Executive Orders 12876, 
12900, 13021, 13336, and 13339.
Catalog of Federal Domestic Assistance: 
11.481—Educational Partnership Program 
with Minority Serving Institutions.

Eligibility: For the purposes of this 
program, Historically Black Colleges 
and Universities, Hispanic Serving 
Institutions, Tribal Colleges and 
Universities, and Alaska Native and 
Native Hawaiian Serving Institutions, as 
identified on the 2004 United States 
Department of Education, Accredited 
Postsecondary Minority Institution list 
at http://www.ed.gov/about/offices/list/
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ocr/minorityinst2004.pdf, are eligible to 
apply. 

Cost Sharing Requirements: None. 
Intergovernmental Review: 

Applications under this program are not 
subject to Executive Order 12372, 
‘‘Intergovernmental Review of Federal 
Programs.’’

Evaluation and Selection Procedures 
Once an application is received by 

NOAA, an initial administrative review 
is conducted to determine compliance 
with requirements and completeness of 
the application. All applications that 
meet the requirements and are complete 
will be evaluated and scored 
individually in accordance with the 
assigned weights of the evaluation 
criteria by an independent peer review 
panel. Both Federal and non-Federal 
experts in the field may be used in the 
process. Each peer panel reviewer will 
score proposals on a scale of five to one, 
where scores represent respectively: 
Excellent (5), Very Good (4), Good (3), 
Fair (2), Poor (1). The peer review panel 
will be comprised of 5 to 7 individuals, 
with each individual having expertise in 
a separate area, so that the panel, as a 
whole, covers a range of scientific 
expertise.

The individual peer panelist scores 
shall be averaged for each application 
and presented to the Program Officer. 
No consensus advice will be given by 
the independent peer the review panel. 

The Program Officer will neither vote 
nor score proposals as part of the 
independent peer panel nor participate 
in discussion of the merits of the 
proposal. Those proposals receiving an 
average panel score of ‘‘Good’’, ‘‘Fair’’, 
or ‘‘Poor’’ will not be given further 
consideration, and applicants will be 
notified of non-selection. 

For the proposals receiving an average 
score of either ‘‘Excellent’’ or ‘‘Very 
Good, the Program Officer will (a) rank 
the proposals by average panel ratings, 
and/or by applying the project selection 
factors listed below; (b) determine the 
total duration of funding for the selected 
proposal; and (c) determine the amount 
of funds available for the selected 
proposal subject to the availability of 
fiscal year funds. A recommendation for 
funding is then forwarded to the 
selecting official, the Deputy Assistant 
Administrator (DAA) of OAR, for the 
final funding decision. In making the 
final selection, the DAA will award in 
rank order unless the selected proposal 
is justified to be selected out of rank 
order based on the selection factors 
listed below. 

Investigators may be asked to modify 
objectives, work plans or budgets, and 
provide supplemental information 

required by the agency prior to the 
award. When a decision has been made 
(whether an award or declination), 
verbatim anonymous copies of reviews 
and summaries of review panel 
deliberations, if any, will be made 
available to the applicant upon 
applicant request. Declined applications 
will be held in the NOAA EPP for the 
required 3 years in accordance with the 
current retention requirements, and 
then destroyed. 

Evaluation Criteria: Proposals will be 
evaluated on the basis of the following 
evaluation criteria at the indicated 
weights: 

(1) Importance and/or relevance and 
applicability of proposed project to the 
program goals: This ascertains whether 
there is intrinsic value in the proposed 
work and/or relevance to NOAA, 
Federal, regional, State, or local 
activities. (25 percent). 

(2) Technical/scientific merit: This 
assesses whether the approach is 
technically sound and/or innovative, if 
the methods are appropriate, and 
whether there are clear project goals and 
objectives. (25 percent). 

(3) Overall qualifications of 
applicants: This ascertains whether the 
applicant possesses the necessary 
education, experience, training, 
facilities, and administrative resources 
to accomplish the project. (10 percent). 

(4) Project costs: The Budget is 
evaluated to determine if it is realistic 
and commensurate with the project 
needs and time-frame. (10 percent). 

(5) Outreach and education: NOAA 
assesses whether this project provides a 
focused and effective education and 
outreach strategy regarding NOAA’s 
mission to protect the Nation’s natural 
resources. (30 percent). 

Selection Factors: The merit review 
ratings shall provide a rank order to the 
Selecting Official for final funding 
recommendation. A program officer may 
first make a recommendation to the 
Selecting Official applying the selection 
factors below. The Selecting Official 
shall award in the rank order unless the 
proposal is justified to be selected out 
of rank order based upon one or more 
of the following factors: 

1. Availability of funding. 
2. Balance/distribution of funds:

a. Geographically 
b. By type of institutions 
c. By type of partners 
d. By research areas 
e. By project types

3. Whether this project duplicates 
other projects funded or considered for 
funding by NOAA or other Federal 
agencies. 

4. Program priorities and policy 
factors set forth in sections I.A. and B. 

and IV.B. of the Full Funding 
Opportunity. 

5. Applicant’s prior award 
performance. 

6. Partnerships and/or Participation of 
targeted groups 

7. Adequacy of information necessary 
for NOAA to make a NEPA 
determination and draft necessary 
documentation before recommendations 
for funding are made to the Grants 
Officer. 

National Environmental Policy Act 
(NEPA) 

NOAA must analyze the potential 
environmental impacts, as required by 
the National Environmental Policy Act 
(NEPA), for applicant projects or 
proposals which are seeking NOAA 
Federal funding opportunities. Detailed 
information on NOAA compliance with 
NEPA can be found at the following 
NOAA NEPA Web site: http://
www.nepa.noaa.gov/, including our 
NOAA Administrative Order 216–6 for 
NEPA, http://www.nepa.noaa.gov/
NAO216-6-TOC.pdf, and the Council on 
Environmental Quality implementation 
regulations, http://ceq.eh.doe.gov/nepa/
regs/ceq/toc_ceq.htm. Consequently, as 
part of an applicant’s package, and 
under their description of their program 
activities, applicants are required to 
provide detailed information on the 
activities to be conducted, locations, 
sites, species and habitat to be affected, 
possible construction activities, and any 
environmental concerns that may exist 
(e.g., the use and disposal of hazardous 
or toxic chemicals, introduction of non-
indigenous species, impacts to 
endangered and threatened species, 
aquaculture projects, and impacts to 
coral reef systems). In addition to 
providing specific information that will 
serve as the basis for any required 
impact analyses, applicants may also be 
requested to assist NOAA in drafting of 
an environmental assessment, if NOAA 
determines an assessment is required. 
Applicants will also be required to 
cooperate with NOAA in identifying 
feasible measures to reduce or avoid any 
identified adverse environmental 
impacts of their proposal. The failure to 
do so shall be grounds for not selecting 
an application. In some cases if 
additional information is required after 
an application is selected, funds can be 
withheld by the Grants Officer under a 
special award condition requiring the 
recipient to submit additional 
environmental compliance information 
sufficient to enable NOAA to make an 
assessment on any impacts that a project 
may have on the environment. 
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Pre-Award Notification Requirements 
for Grants and Cooperative Agreements 

The Department of Commerce Pre-
Award Notification Requirements for 
Grants and Cooperative Agreements 
contained in the Federal Register notice 
of December 30, 2004 (69 FR 78389) are 
applicable to this solicitation. 

Limitation of Liability 
In no event will NOAA or the 

Department of Commerce be responsible 
for proposal preparation costs if these 
programs fail to receive funding or are 
cancelled because of other agency 
priorities. Publication of this 
announcement does not oblige NOAA to 
award any specific project or to obligate 
any available funds. Recipients and sub-
recipients are subject to all Federal laws 
and agency policies, regulations and 
procedures applicable to Federal 
financial assistance awards. 

Paperwork Reduction Act 
This notification involves collection-

of-information requirements subject to 
the Paperwork Reduction Act. The use 
of Standard Forms 424, 424A, 424B, and 
SF–LLL and CD–346 has been approved 
by the Office of Management and 
Budget (OMB) under control numbers 
0348–0043, 0348–0044, 0348–0040 and 
0348–0046 and 0605–0001. 
Notwithstanding any other provision of 
law, no person is required to respond to, 
nor shall any person be subject to a 
penalty for failure to comply with, a 
collection of information subject to the 
requirements of the PRA unless that 
collection of information displays a 
currently valid OMB control number. 

Executive Order 12866
It has been determined that this notice 

is not significant for purposes of 
Executive Order 12866. 

Executive Order 13132 (Federalism) 
It has been determined that this notice 

does not contain policies with 
Federalism implications as that term is 
defined in Executive Order 13132. 

Administrative Procedure Act/
Regulatory Flexibility Act 

Prior notice and an opportunity for 
public comment are not required by the 
Administrative Procedure Act or any 
other law for rules concerning public 
property, loans, grants, benefits, and 
contracts (5 U.S.C. 553(a)(2)). Because 
notice and opportunity for comments 
are not required pursuant to 5 U.S.C. 
553 or any other law, the analytical 
requirements of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.) are 
inapplicable. Therefore, a regulatory 
flexibility analysis has not been 

requested, and none has been prepared. 
It has been determined that this notice 
does not contain policies with 
federalism implications as that term is 
defined in Executive Order 13132.

Dated: May 24, 2005. 
Louisa Koch, 
Deputy Assistant Administrator for NOAA 
Research.
[FR Doc. 05–10705 Filed 5–27–05; 8:45 am] 
BILLING CODE 3510–KD–P

COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS

Announcement of Request for Bilateral 
Textile Consultations with the 
Government of the People’s Republic 
of China and the Establishment of 
Import Limits for Certain Cotton and 
Man-Made Fiber Textiles and Textile 
Products in Categories 301, 340/640, 
638/639, and 647/648, Produced or 
Manufactured in the People’s Republic 
of China

May 26, 2005.
AGENCY: Committee for the 
Implementation of Textile Agreements 
(Committee).
ACTION: Notice

EFFECTIVE DATE: May 27, 2005.
FOR FURTHER INFORMATION CONTACT: Ross 
Arnold, International Trade Specialist, 
Office of Textiles and Apparel, U.S. 
Department of Commerce, (202) 482-
4212. For information on the quota 
status of these limits, refer to the Bureau 
of Customs and Border Protection 
website (http://www.cbp.gov), or call 
(202) 344-2650. For information on 
embargoes and quota re-openings, refer 
to the Office of Textiles and Apparel 
website at http://otexa.ita.doc.gov.
SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural 
Act of 1956, as amended (7 U.S.C. 1854); 
Executive Order 11651 of March 3, 1972, as 
amended.

On May 27, 2005, as provided for 
under paragraph 242 of the Report of the 
Working Party on the Accession of 
China to the World Trade Organization 
(Accession Agreement), the United 
States requested consultations with the 
Government of the People’s Republic of 
China with respect to imports of 
Chinese-origin combed cotton yarn 
(Category 301); men’s and boys’ cotton 
and man-made fiber shirts, not knit 
(Category 340/640); man-made fiber knit 
shirts and blouses (Category 638/639); 
and man-made fiber trousers (647/648).

Paragraph 242 of the Accession 
Agreements provides that, upon receipt 

of the request, the People’s Republic of 
China will hold its shipments to a level 
no greater than 7.5 percent above the 
amount entered during the first 12 
months of the most recent 14 months 
preceding the month in which the 
request for consultations was made. 
Because this restraint period will be for 
less than 12 months, the quantitative 
limit will be prorated to conform to the 
number of days remaining in the year, 
beginning on May 27, 2005 (i.e., by a 
ratio of 219/365). Consistent with 
paragraph 242, consultations with the 
People’s Republic of China will be held 
within 30 days of receipt of the request 
for consultations, and every effort will 
be made to reach agreement on a 
mutually satisfactory solution within 90 
days of receipt of the request for 
consultations. If no mutually 
satisfactory solution were reached 
during this 90-day consultation period, 
the United States could continue these 
limits.

To ensure that the limitations 
provided for under Paragraph 242 are 
carried out, the Committee is 
establishing prorated limits on Chinese 
origin textile and apparel products in 
Categories 301, 340/640, 638/639, and 
647/648, beginning on May 27, 2005, 
and extending through December 31, 
2005. If agreement on a different limit 
is reached as a result of the 
consultations with China, the 
Committee will issue a Federal Register 
Notice containing a directive to the 
Bureau of Customs and Border 
Protection to implement the negotiated 
limit.

The Committee solicited public 
comments with regard to whether 
imports of Chinese origin textiles and 
textile products in Categories 301, 340/
640, 638/639, and 647/648 were, due to 
the threat of market disruption, 
threatening to impede the orderly 
development of trade in these products 
(69 FR 68133-Category 301; 69 FR 
64913-Category 340/640; 69 FR 64911-
Category 638/639; 69 FR 64915-Category 
647/648).

The public comment period for each 
solicitation ended in December 2004. 
Although the Committee decided to 
consider these requests and solicited 
public comments, on December 30, 
2004, the Court of International Trade 
preliminarily enjoined the CITA 
agencies from considering or taking any 
further action on these requests and any 
other requests ‘‘that are based on the 
threat of market disruption’’. U.S. 
Association of Importers of Textiles and 
Apparel v. United States, Slip Op.04-
162. On April 27, 2005, the Court of 
Appeals for the Federal Circuit granted 
the U.S. government’s motion for a stay 

VerDate jul<14>2003 16:14 May 27, 2005 Jkt 205001 PO 00000 Frm 00010 Fmt 4703 Sfmt 4703 E:\FR\FM\31MYN1.SGM 31MYN1



30931Federal Register / Vol. 70, No. 103 / Tuesday, May 31, 2005 / Notices 

of that injunction, pending appeal. U.S. 
Association of Importers of Textiles and 
Apparel v. United States, Ct. No. 05-
1209. Thus CITA resumed its 
consideration of these cases. (See 70 FR 
24397, published on May 9, 2005).

The Committee determined that 
imports of Chinese-origin textiles and 
textile products in Categories 301, 340/
640, 638/639, and 647/648, are due to a 
threat of market disruption, threatening 
to impede the orderly development of 
trade in these textile products. A 
summary statement of the reasons and 
justifications for the U.S. request for 
consultations concerning imports of 
Chinese-origin textiles and textile 
products in Categories 301, 340/640, 
638/639, and 647/648 from the People’s 
Republic of China follows this notice.

A description of the textile and 
apparel categories in terms of 
Harmonized Tariff Schedule of the 
United States numbers is available in 
the CORRELATION: Textile and 
Apparel Categories with the 
Harmonized Tariff Schedule of the 
United States (see Federal Register 
notice 69 FR 4926, published on 
February 2, 2004). Information regarding 
the 2005 CORRELATION will be 
published in the Federal Register at a 
later date.

James C. Leonard III,
Chairman, Committee for the Implementation 
of Textile Agreements.

Committee for the Implementation of Textile 
Agreements

May 26, 2005.

Commissioner,
Bureau of Customs and Border Protection, 

Washington, DC 20229.
Dear Commissioner: Pursuant to Section 

204 of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854); and Executive 
Order 11651 of March 3, 1972, as amended, 
you are directed to prohibit, effective on May 
27, 2005, entry into the United States for 
consumption and withdrawal from 
warehouse for consumption of combed 
cotton yarn (Category 301); men’s and boys’ 
cotton and man-made fiber shirts, not knit 
(Category 340/640); man-made fiber knit 
shirts and blouses (Category 638/639); and 
man-made fiber trousers (647/648), produced 
or manufactured in the People’s Republic of 
China and exported during the period 
beginning on May 27, 2005, and extending 
through December 31, 2005, in excess of the 
following limits.

Category Quantity 

301 ........................... 1,450,777 kilograms.
340/640 .................... 2,213,126 dozens.
638/639 .................... 2,844,383 dozens.
647/648 .................... 2,660,678 dozens.

Products which have been exported to the 
United States prior to May 27, 2005, shall not 

be subject to the limit established in this 
directive.

In carrying out the above directions, the 
Commissioner should construe entry into the 
United States for consumption to include 
entry for consumption into the 
Commonwealth of Puerto Rico.

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception of the rulemaking provisions of 5 
U.S.C. 553(a)(1).

Sincerely,
James C. Leonard III,
Chairman, Committee for the 
Implementation of Textile Agreements.

SUMMARY OF THE REASONS AND 
JUSTIFICATIONS FOR U.S. REQUEST FOR 
CONSULTATIONS WITH CHINA 
PURSUANT TO PARAGRAPH 242 OF THE 
REPORT OF THE WORKING PARTY ON 
THE ACCESSION OF CHINA TO THE 
WORLD TRADE ORGANIZATION

Combed Cotton Yarn

Category 301

The United States believes that imports of 
Chinese origin combed cotton yarn are, due 
to a threat of market disruption, threatening 
to impede the orderly development of trade 
in these products. This finding supports a 
request for consultations with the 
Government of the People’s Republic of 
China under Paragraph 242 of the Report of 
the Working Party on the Accession of China 
to the World Trade Organization (‘‘Paragraph 
242’’). The following facts, and others 
contained in this Statement, support this 
belief:

U.S. Imports from China Are Increasing 
Rapidly in Absolute Terms. U.S. imports 
of combed cotton yarn from China were 
2,015,700 kilograms for the entire twelve 
months of 2004. In the first quarter of 
2005, U.S. imports from China were 
612,219 kilograms, an increase of 120 
percent from the first quarter of 2004.

U.S. Imports from the World Are 
Increasing Rapidly in Absolute Terms. 
U.S. imports of combed cotton yarn from 
all sources increased from 14,724 
thousand kilograms in the first quarter of 
2004 to 19,544 thousand kilograms in the 
first quarter of 2005 - an increase of 33 
percent.

The Average Unit Value of Imports from 
China Is Falling in 2005. In 2004, the 
average unit value of U.S. combed cotton 
yarn imports from China was US$3.98 
per kilogram. In the first three months of 
2005, the average unit value of those 
imports fell to US$3.14 per kilogram, 
compared to US$3.31 per kilogram for 
‘‘rest of world’’ imports.

SUMMARY OF THE REASONS AND 
JUSTIFICATIONS FOR U.S. REQUEST FOR 
CONSULTATIONS WITH CHINA 
PURSUANT TO PARAGRAPH 242 OF THE 
REPORT OF THE WORKING PARTY ON 
THE ACCESSION OF CHINA TO THE 
WORLD TRADE ORGANIZATION

Men’s and Boys’ Cotton and Man-Made 
Fiber Shirts, Not Knit

Category 340/640
The United States believes that imports of 
Chinese origin men’s and boys’ cotton and 
man-made fiber shirts, not knit, are, due to 
a threat of market disruption, threatening to 
impede the orderly development of trade in 
these products. This finding supports a 
request for consultations with the 
Government of the People’s Republic of 
China under Paragraph 242 of the Report of 
the Working Party on the Accession of China 
to the World Trade Organization (‘‘Paragraph 
242’’). The following facts, and others 
contained in this Statement, support this 
belief:

U.S. Imports from China Are Increasing 
Rapidly in Absolute Terms. U.S. imports 
of men’s and boys’ cotton and man-made 
fiber shirts, not knit, from China were 
2,471,403 dozens for the entire twelve 
months of 2004. In the first quarter of 
2005, U.S. imports from China were 
1,921,894 dozens, an increase of 284 
percent from the first quarter of 2004, 
and a level of 78 percent of total calendar 
year 2004 imports from China.

U.S. Imports from the World Are 
Increasing Rapidly in Absolute Terms. 
U.S. imports of men’s and boys’ cotton 
and man-made fiber shirts, not knit, from 
all sources, excluding men’s and boys’ 
cotton and man-made fiber shirts, not 
knit, containing U.S. components that 
were imported under outward processing 
programs, increased from 9,570 thousand 
dozens in the first quarter of 2004 to 
11,682 thousand dozens in the first 
quarter of 2005 - an increase of 22 
percent. Two-thirds of this increase was 
attributable to imports from China.

The Average Unit Value of Imports from 
China Is Falling in 2005. In 2004, the 
average unit value of U.S. men’s and 
boys’ cotton and man-made fiber shirts, 
not knit, from China was US$84.66 per 
dozen. In the first three months of 2005, 
the average unit value of those imports 
fell to US$64.75 per dozen, compared to 
US$89.62 for ‘‘rest of world’’ imports.

SUMMARY OF THE REASONS AND 
JUSTIFICATIONS FOR U.S. REQUEST FOR 
CONSULTATIONS WITH CHINA 
PURSUANT TO PARAGRAPH 242 OF THE 
REPORT OF THE WORKING PARTY ON 
THE ACCESSION OF CHINA TO THE 
WORLD TRADE ORGANIZATION

Man-Made Fiber Knit Shirts and Blouses

Category 638/639
The United States believes that imports of 
Chinese origin man-made fiber knit shirts 
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and blouses are, due to a threat of market 
disruption, threatening to impede the orderly 
development of trade in these products. This 
finding supports a request for consultations 
with the Government of the People’s 
Republic of China under Paragraph 242 of the 
Report of the Working Party on the Accession 
of China to the World Trade Organization 
(‘‘Paragraph 242’’). The following facts, and 
others contained in this Statement, support 
this belief:

U.S. Imports from China Are Increasing 
Rapidly in Absolute Terms. U.S. imports 
of man-made fiber knit shirts and 
blouses from China were 2,924,922 
dozens for the entire twelve months of 
2004. In the first quarter of 2005, U.S. 
imports from China were 2,751,180 
dozens, an increase of 328 percent from 
the first quarter of 2004, and a level of 
94 percent of total calendar year 2004 
imports from China.

U.S. Imports from the World Are 
Increasing Rapidly in Absolute Terms. 
U.S. imports of man-made fiber knit 
shirts and blouses from all sources, 
excluding man-made fiber knit shirts and 
blouses containing U.S. components that 
were imported under outward processing 
programs, increased from 13,630 
thousand dozens in the first quarter of 
2004 to 14,336 thousand dozens in the 
first quarter of 2005 - an increase of 5 
percent. The absolute increase in imports 
from China in the first quarter of 2005 
(2,109 thousand dozens) is greater than 
the absolute increase in U.S. imports of 
this category from the world as a whole 
(706 thousand dozens).

The Average Unit Value of Imports from 
China Is Falling in 2005. In 2004, the 
average unit value of U.S. man-made 
fiber knit shirts and blouses from China 
was US$111.39 per dozen. In the first 
three months of 2005, the average unit 
value of those imports fell to US$71.72 
per dozen, compared to US$60.67 per 
dozen for ‘‘rest of world’’ imports.

SUMMARY OF THE REASONS AND 
JUSTIFICATIONS FOR U.S. REQUEST FOR 
CONSULTATIONS WITH CHINA 
PURSUANT TO PARAGRAPH 242 OF THE 
REPORT OF THE WORKING PARTY ON 
THE ACCESSION OF CHINA TO THE 
WORLD TRADE ORGANIZATION

Man-Made Fiber Trousers, Slacks and 
Shorts

Category 647/648
The United States believes that imports of 
Chinese origin man-made fiber trousers, 
slacks and shorts are, due to a threat of 
market disruption, threatening to impede the 
orderly development of trade in these 
products. This finding supports a request for 
consultations with the Government of the 
People’s Republic of China under Paragraph 
242 of the Report of the Working Party on the 
Accession of China to the World Trade 
Organization (‘‘Paragraph 242’’). The 
following facts, and others contained in this 
Statement, support this belief:

U.S. Imports from China Are Increasing 
Rapidly in Absolute Terms. U.S. imports 
of man-made fiber trousers, slacks and 
shorts from China were 2,851,512 dozens 
for the entire twelve months of 2004. In 
the first quarter of 2005, U.S. imports 
from China were 2,328,112 dozens, an 
increase of 278 percent from the first 
quarter of 2004, and a level of 82 percent 
of total calendar year 2004 imports from 
China.

U.S. Imports from the World Are 
Increasing Rapidly in Absolute Terms. 
U.S. imports of man-made fiber trousers, 
slacks and shorts from all sources, 
excluding man-made fiber trousers, 
slacks and shorts containing U.S. 
components that were imported under 
outward processing programs, increased 
from 12,031 thousand dozens in the first 
quarter of 2004 to 12,995 thousand 
dozens in the first quarter of 2005 - an 
increase of 8 percent. The absolute 
increase in imports from China in the 
first quarter of 2005 (1,713 thousand 
dozens) is greater than the absolute 
increase in U.S. imports of this category 
from the world as a whole (964 thousand 
dozens).

The Average Unit Value of Imports from 
China Is Falling in 2005. In 2004, the 
average unit value of U.S. man-made 
fiber trousers, slacks and shorts imports 
from China was US$130.58 per dozen. In 
the first three months of 2005, the 
average unit value of those imports fell 
to US$68.76 per dozen compared to 
US$62.18 per dozen for ‘‘rest of world’’ 
imports.

[FR Doc. 05–10841 Filed 5–27–05; 8:45 am]
BILLING CODE 3510–DS–S

CORPORATION FOR NATIONAL AND 
COMMUNITY SERVICE 

Information Collection; Submission for 
OMB Review; Comment Request

AGENCY: Corporation for National and 
Community Service, CORP.
ACTION: Notice.

SUMMARY: The Corporation for National 
and Community Service (hereinafter the 
‘‘Corporation’’) has submitted a public 
information collection request (ICR) to 
the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paper Reduction 
Act of 1995, Pub. L. 104–13, (44 U.S.C. 
Chapter 35). Copies of this ICR, with 
applicable supporting documentation, 
may be obtained by calling the 
Corporation for National and 
Community Service, Bruce Kellogg, at 
(202) 606–5000, extension 526. 
Individuals who use a 
telecommunications device for the deaf 
(TTY–TDD) may call (800) 833–3722 

between the hours of 9 a.m. and 5 p.m. 
eastern standard time, Monday through 
Friday.
ADDRESSES: Comments may be 
submitted, identified by the title of the 
information collection activity, to the 
Office of Information and Regulatory 
Affairs, Attn: Ms. Katherine Astrich, 
OMB Desk Officer for the Corporation 
for National and Community Service, by 
any of the following two methods 
within 30 days from the date of 
publication in this Federal Register: 

(1) By fax to: (202) 395–6974, 
Attention: Ms. Katherine Astrich, OMB 
Desk Officer for the Corporation for 
National and Community Service; and 

(2) Electronically by e-mail to: 
Katherine_T._Astrich@omb.eop.gov.

SUPPLEMENTARY INFORMATION: The OMB 
is particularly interested in comments 
which: 

• Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the Corporation, including 
whether the information will have 
practical utility; 

• Evaluate the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

• Propose ways to enhance the 
quality, utility and clarity of the 
information to be collected; and 

• Propose ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
the use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submissions 
of responses. 

An ICR package has been submitted to 
OMB for consideration concerning two 
forms, each a proposed revision to an 
earlier OMB-approved form. They are: 

(1) The Forbearance Request Form 
(OMB #3045–0030), and 

(2) The Interest Accrual Form (OMB 
#3045–0053). 

These are the forms by which 
AmeriCorps members first request 
postponement, during their term of 
service, of their obligation to make 
payments on qualified student loans 
and then access the interest payment 
benefit that they have earned by 
successfully completing their service. 
Both forms are important for 
AmeriCorps members who have 
outstanding qualified student loans 
during their period of national service. 

The document was published in the 
Federal Register on February 25, 2005,
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for a 60-day pre-clearance public 
comment period. Only one organization 
commented on the proposed revisions 
to the document. It made numerous 
suggestions, mostly regarding format 
and wording, which were incorporated 
wherever possible into the version now 
being presented to OMB for 
consideration. Each form will be 
individually discussed below. 

A. Forbearance Request Form 

Type of Review: Renewal. 
Agency: Corporation for National and 

Community Service. 
Title: Forbearance Request Form. 
OMB Number: 3045–0030. 
Agency Number: None. 
Affected Public: AmeriCorps members 

and the holders of their qualified 
student loans. 

Total Respondents: 16,000 annually. 
Frequency: Average of once per year 

of national service per loan. 
Average Time per Response: Ten 

minutes (nine minutes for the 
AmeriCorps member’s section and one 
minute for certification). 

Estimated Total Burden Hours: 2,667 
hours. 

Total Burden Cost (capital/startup): 
None. 

Total Burden Cost (operating/
maintenance): None.

Description 

AmeriCorps members may request a 
suspension of their obligation to repay 
most qualified student loans not in 
default during their service period. The 
purpose of the forbearance is to 
accommodate the minimal living 
allowance they receive while they 
complete their term of service, although 
interest continues to accrue during this 
period. 

Currently, AmeriCorps members use 
an OMB-approved form entitled 
Forbearance Request for National 
Service to obtain certification that they 
are in an approved national service 
position. The form also serves as the 
borrower’s official request to the loan 
companies for forbearance. Only the 
loan holder can grant forbearance. 

The form was originally developed 
with the assistance of representatives of 
several student loan associations. 
Having a separate form for forbearance 
based on AmeriCorps service clearly 
distinguishes that criterion from 
forbearance requests based on one of the 
other conditions for which a borrower 
may be eligible—e.g., military service, 
employment in certain low income 
areas, student status. 

The Corporation seeks to continue 
using this particular form, albeit in a 
revised version. Along with formatting 

and wording changes to enhance clarity 
and consistency, the one significant 
modification designates the authorized 
program official as the certifying official 
for the form, in place of the Corporation 
official. Program certifying officials 
currently certify member enrollments 
and exits, and authorize education 
awards. 

The current form is due to expire May 
31, 2005. 

Analysis of Comments Received During 
the Public Comment Period 

One comment was received from an 
association of loan servicing 
organizations. It provided a number of 
wording and formatting suggestions, 
most of which have been incorporated 
in the form. It also recommends a 
greater use of electronic technology in 
the loan payment process, a 
development with which the 
Corporation concurs. 

B. Interest Accrual Form 

Type of Review: Renewal. 
Agency: Corporation for National and 

Community Service. 
Title: Interest Accrual Form. 
OMB Number: 3045–0053. 
Agency Number: None. 
Affected Public: AmeriCorps members 

and the holders of their qualified 
student loans. 

Total Respondents: 7,000 annually. 
Frequency: Average of once per year 

of national service per loan. 
Average Time per Response: 10 

minutes, total (three minutes for the 
AmeriCorps member to complete the 
form and seven minutes for the loan 
holder). 

Estimated Total Burden Hours: 1,167 
hours. 

Total Burden Cost (capital/startup): 
None. 

Total Burden Cost (operating/
maintenance): None. 

Description 

The Corporation’s legislation requires 
that it pay all or a portion of the interest 
that accrues during a period of national 
service for those who successfully 
complete their service and have had 
their loans in forbearance during the 
service. The intent is to keep the 
qualified student loan debt of an 
AmeriCorps member from increasing 
during the period of service. Using the 
current form, AmeriCorps members 
complete the top section and indicate 
their dates of service. Then they mail 
the form to the loan holder who 
indicates the total amount of interest 
that accrued during the service period, 
or indicates a daily accrual rate. The 
loan holder also adds the address where 

the payment should be sent and returns 
the form to the National Service Trust. 
When the Corporation receives this 
information, it is reviewed for accuracy 
and is either paid or returned to the loan 
holder or lender for additional 
information. 

Along with a number of changes 
modifying wording and format for 
greater consistency and clarity, for 
example, by replacing boxes with lines 
and restating instructions, the 
Corporation requests the name of the 
lending agency be cited in cases where 
the loan is made by a state agency, in 
accordance with recent legislative 
changes. 

The current form is due to expire May 
31, 2005. 

Analysis of Comments Received During 
the Public Comment Period 

One comment was received from an 
association of loan servicing 
organizations. It provided a number of 
wording and formatting suggestions, 
most of which have been incorporated 
in the form. It also recommends a 
greater use of electronic technology in 
the loan payment process, a 
development with which the 
Corporation concurs.

Dated: May 25, 2005. 
Ruben Wiley, 
Manager, National Service Trust.
[FR Doc. 05–10772 Filed 5–27–05; 8:45 am] 
BILLING CODE 6050–$$–P

CORPORATION FOR NATIONAL AND 
COMMUNITY SERVICE 

Information Collection; Submission for 
OMB Review; Comment Request

AGENCY: Corporation for National and 
Community Service.
ACTION: Notice.

SUMMARY: The Corporation for National 
and Community Service (hereinafter the 
‘‘Corporation’’), has submitted a public 
information collection request (ICR) to 
the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 
Reduction Act of 1995, Pub. L. 104–13, 
(44 U.S.C. Chapter 35). Copies of this 
ICR, with applicable supporting 
documentation, may be obtained by 
calling the Corporation for National and 
Community Service, Mr. James Willie, 
at (202) 606–5000, extension 391, 
(jwillie@cns.gov); (TTY/TDD) at (202) 
606–5256 between the hours of 9 a.m. 
and 4 p.m. Eastern Standard Time, 
Monday through Friday.
ADDRESSES: Comments may be 
submitted, identified by the title of the 
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information collection activity, to the 
Office of Information and Regulatory 
Affairs, Attn: Ms. Katherine Astrich, 
OMB Desk Office for the Corporation for 
National and Community Service, by 
any of the following two methods 
within 30 days from the date of 
publication in this Federal Register. 

(1) By fax to: (202) 395–6974, 
Attention: Ms. Katherine Astrich, OMB 
Desk Officer for the Corporation for 
National and Community Service; and 

(2) Electronically by e-mail to: 
Katherine_T._Astrich@omb.eop.gov. 

The initial 60-day Federal Register 
Notice for the Martin Luther King, Jr. 
Day of Service Grant Application 
Instructions was published on February 
18, 2005. This comment period ended 
on April 18, 2005; no comments were 
received.

SUPPLEMENTARY INFORMATION: The OMB 
is particularly interested in comments 
which: 

• Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the Corporation, including 
whether the information will have 
practical utility; 

• Evaluate the accuracy of the 
Corporation’s estimate of the burden of 
the proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

• Propose ways to enhance the 
quality, utility and clarity of the 
information to be collected; and 

• Propose ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
the use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submissions 
of responses. 

Type of Review: Regular. 
Agency: Corporation for National and 

Community Service. 
Title: Martin Luther King, Jr. Day of 

Service Application Instructions. 
OMB Number: None. 
Agency Number: None. 
Affected Public: Organizations who 

are interested in applying for a Martin 
Luther King, Jr. Day of Service grant. 

Total Respondents: 80. 
Frequency: Once a year. 
Average Time Per Response: Ten (10) 

hours. 
Estimated Total Burden Hours: 800. 
Total Burden Cost (capital/startup): 

None. 
Total Burden Cost (operating/

maintenance): None. 
Description: The purpose of these 

Martin Luther King, Jr. Day of Service 

Grants is to mobilize more Americans to 
observe the Martin Luther King, Jr. 
Federal Holiday as a day of service in 
communities and to bring people 
together around the common focus of 
service to others. The Corporation will 
award these funds to eligible applicants 
who will in turn subgrant to eligible 
local organizations or fund separate 
events to plan and carry out service 
activities.

Dated: May 24, 2005
Marlene Zakai, 
Director, Office of Grants Policy and 
Operation.
[FR Doc. 05–10773 Filed 5–27–05; 8:45 am] 
BILLING CODE 6050–$$–P

DEPARTMENT OF DEFENSE

Office of the Secretary 

Notice; Meeting of the Independent 
Review Panel To Study the 
Relationships Between Military 
Department General Counsels and 
Judge Advocates General—Open 
Meeting

AGENCY: Department of Defense.
SUMMARY: Pursuant to the Federal 
Advisory Committee Act (FACA), Public 
Law 96–463, notice is hereby given that 
the Independent Review Panel to Study 
the Relationships between Military 
Department General Counsels and Judge 
Advocates General will hold an open 
meeting at the Hilton Crystal City, 2399 
Jefferson Davis Highway, Arlington, 
Virginia 22202, on June 15–16, 2005, 
from 8:30 a.m. to 11:30 a.m. and 1 p.m. 
to 4 p.m.
PURPOSE: The Panel will meet on June 
15–16, 2005, from 8:30 a.m. to 11:30 
a.m. and 1 p.m. to 4 p.m., in order to 
hear testimony of current and former 
senior Defense Department officials and 
the public concerning the relationships 
between the legal elements of their 
respective Military Departments. These 
sessions will be open to the public, 
subject to the availability of space. In 
keeping with the spirit of FACA, the 
Panel welcomes written comments 
concerning its work from the public at 
any time. Interested citizens are 
encouraged to attend the sessions.
DATES: June 15–16, 2005: 8:30 a.m.–
11:30 a.m., and 1 p.m.–4 p.m.
LOCATION: Hilton Crystal City, 2399 
Jefferson Davis Highway, Arlington, 
Virginia 22202.
FOR FURTHER INFORMATION CONTACT: Any 
member of the public wishing further 
information concerning this meeting or 
wishing to submit written comments 
may contact: Mr. James R. Schwenk, 

Designated Federal Official, Department 
of Defense Office of the General 
Counsel, 1600 Defense Pentagon, 
Arlington, Virginia 20301–1600, 
Telephone: (703) 697–9343, Fax: (703) 
693–7616, schwenkj@dodgc.osd.mil. 

Interested persons may submit a 
written statement for consideration by 
the Panel at any time prior to June 11, 
2005. Persons desiring to make an oral 
presentation or submit a written 
statement to the Task Force must notify 
the point of contact listed above no later 
than 5 p.m., June 10, 2005. The Panel 
will hear oral presentations by members 
of the public on June 16, 2005, from 
8:30 until 11:30 a.m. and from 1 p.m. 
until 4 p.m. The number of 
presentations made will depend on the 
number of requests received from 
members of the public, and oral 
presentation will be limited based upon 
the number of presentations from the 
public. Each person desiring to make an 
oral presentation must provide the 
above-listed point of contact with one 
(1) written copy of the presentation by 
5 p.m., June 10, 2005.

Dated: May 26, 2005. 
Jeannette Owings-Ballard, 
OSD Federal Register Liaison Officer, 
Department of Defense.
[FR Doc. 05–10872 Filed 5–26–05; 1:12 pm] 
BILLING CODE 5001–06–P

DEPARTMENT OF EDUCATION

Office of Innovation and Improvement; 
Notice of Implementation of 
Constitution Day and Citizenship Day; 
Correction 

Summary: On May 24, 2005, we 
published in the Federal Register (70 
FR 29727) a notice of implementation of 
Constitution Day and Citizenship Day 
under the Office of Innovation and 
Improvement. 

On page 29727, first column, under 
the heading FOR FURTHER INFORMATION 
CONTACT, the telephone number 
provided for Alex Stein is corrected to 
read (202) 205–9085 and the Internet 
address is corrected to read 
constitutionday@ed.gov. In the last 
sentence of the section, under the 
heading FOR FURTHER INFORMATION 
CONTACT, the words ‘‘in section’’ are 
removed. 

For Further Information Contact: Alex 
Stein, U.S. Department of Education, 
400 Maryland Avenue, SW., room 
4W218, Washington, DC 20202–2110. 
Telephone (202) 205–9085 or via 
Internet: constitutionday@ed.gov 

If you use a telecommunications 
device for the deaf (TTD), you may call 
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the Federal Relay Service (FRS) at 1–
800–877–8339. 

Individuals with disabilities may 
obtain this document in an alternative 
format (e.g., Braille, large print, 
audiotape, or computer diskette) on 
request by contacting the person listed 
above. 

Electronic Access to This Document: 
You may view this document, as well as 
all other documents of this Department 
published in the Federal Register, in 
text or Adobe Portable Document 
Format (PDF) on the Internet at the 
following site: http://www.ed.gov/news/
fedregister. 

To use PDF you must have Adobe 
Acrobat Reader, which is available free 
at this site. If you have questions about 
using PDF, call the U.S. Government 
Printing Office (GPO), toll free, at 1–
888–293–6498; or in the Washington, 
DC, area at (202) 512–1530.

Note: The official version of this document 
is the document published in the Federal 
Register. Free Internet access to the official 
edition of the Federal Register and the Code 
of Federal Regulations is available on GPO 
Access at: http://www.gpoaccess.gov/nara/
index.html.

Dated: May 26, 2005. 
Nina Shokraii Rees, 
Assistant Deputy Secretary for Innovation and 
Improvement.
[FR Doc. 05–10888 Filed 5–27–05; 8:45 am] 
BILLING CODE 4000–01–P

DEPARTMENT OF EDUCATION

Office of Special Education and 
Rehabilitative Services, Overview 
Information, Capacity Building for 
Traditionally Underserved 
Populations—Rehabilitation Capacity 
Building Notice Inviting Applications 
for New Awards for Fiscal Year (FY) 
2005

Catalog of Federal Domestic Assistance 
(CFDA) Number: 84.315C and D.

Dates:
Applications Available: May 31, 2005. 
Deadline for Transmittal of 

Applications: July 15, 2005. 
Deadline for Intergovernmental 

Review: September 13, 2005. 
Eligible Applicants: For priority 1, 

minority entities as defined under 
section 21(b)(5) of the Rehabilitation Act 
of 1973, as amended (Act), as a 
historically Black college or university, 
a Hispanic-serving institution of higher 
education, an American Indian tribal 
college or university, or another 
institution of higher education whose 
minority student enrollment is at least 
50 percent. 

For priority 2, a State or a public or 
private nonprofit agency or 
organization, such as an institution of 
higher education or an Indian tribe. 

Estimated Available Funds: 
$2,530,000. 

Estimated Range of Awards: 
$200,000–$250,000. 

Priority 1—CFDA Number 84.315C—
$200,000–$225,000. 

Priority 2—CFDA Number 84.315D—
$200,000–$250,000. 

Estimated Average Size of Awards: 
$218,500. 

Estimated Number of Awards: 10. 
Priority 1—CFDA Number 84.315C—

5. 
Priority 2—CFDA Number 84.315D—

5.

Note: The Department is not bound by any 
estimates in this notice.

Project Period: Up to 60 months. 

Full Text of Announcement 

I. Funding Opportunity Description 

Purpose of Program: The Capacity 
Building for Traditionally Underserved 
Populations program provides financial 
assistance for projects that provide 
training, research, technical assistance, 
or related activities to improve services 
provided under the Act, especially 
services provided to individuals from 
minority backgrounds. Section 21 of the 
Act underscores the importance of 
enhancing the capacity and increasing 
the participation of minority entities as 
defined under section 21(b)(5) of the Act 
in programs funded under the Act. 

Priorities: These priorities are from 
the notice of final priorities for this 
program, published in the Federal 
Register on May 9, 2002 (67 FR 31700). 
For purposes of these priorities, a 
‘‘minority entity’’ includes a Hispanic-
serving institution whose Hispanic 
student enrollment is 25 percent of the 
institution’s student population. 

Background: Under section 21 of the 
Act, only three types of awards can be 
made as follows: (1) Section 
21(b)(2)(A)—awards to minority entities 
and Indian tribes to carry out activities 
under programs authorized under titles 
II, III, VI, and VII of the Act. (2) Section 
21(b)(2)(B)—awards to minority entities 
and Indian tribes to conduct research, 
training, technical assistance, or a 
related activity to improve services 
provided under the Act, especially 
services provided to individuals from 
minority backgrounds. (3) Section 
21(b)(2)(C)—awards to a State or a 
public or private nonprofit agency or 
organization, such as an institution of 
higher education or an Indian tribe, to 
provide outreach and technical 

assistance to minority entities and 
Indian tribes to promote their 
participation in activities funded under 
the Act, including assistance to enhance 
their capacity to carry out those 
activities. 

Absolute Priorities: For FY 2005 these 
priorities are absolute priorities. Under 
34 CFR 75.105(c)(3) we consider only 
applications that meet these priorities. 

These priorities are: 
Priority 1—Establishing New 

Rehabilitation Training Programs 
(CFDA Number 84.315C). 

Projects funded must meet the 
requirements in section 21(b)(2)(B) of 
the Act. 

Projects must— 
(1) Enhance and increase the capacity 

of minority institutions of higher 
education to prepare more individuals 
for careers in the public vocational 
rehabilitation program, including 
individuals from minority backgrounds; 

(2) Be located at minority institutions 
of higher education, including 
community colleges whose minority 
student enrollment is at least 50 
percent, that are interested in 
establishing new first-time 
rehabilitation training programs at the 
associate degree, undergraduate degree, 
and graduate degree levels; 

(3) Include an evaluation component 
based upon clear, specific performance 
and outcome measures; and

(4) Report the results of the evaluation 
in its annual performance report. 

Priority 2—Capacity Building for 
Minority Entities (CFDA Number 
84.315D). 

Projects funded must meet the 
requirements in section 21(b)(2)(C) of 
the Act. 

Projects must— 
(1) Provide outreach, capacity 

building, and technical assistance to 
minority entities and Indian tribes to 
promote their participation in activities 
funded under the Act, including 
assistance to carry out those activities; 

(2) Provide a variety of training and 
technical assistance activities, including 
grant writing workshops that focus on 
Rehabilitation Services Administration 
(RSA) and National Institute on 
Disability and Rehabilitation Research 
(NIDRR) discretionary grant programs, 
the peer review process, selection 
criteria, training on disability legislation 
(i.e., Americans with Disabilities Act, 
Rehabilitation Act, etc.), and technical 
assistance to minority entities that are 
first-time recipients of grants funded 
under the Act in order to increase their 
ability to carry out their grants; 

(3) Include an evaluation component 
based upon clear, specific performance 
and outcome measures; and 
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(4) Report the results of the evaluation 
in its annual performance report. 

Program Authority: 29 U.S.C. 718(b). 
Applicable Regulations: The 

Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR parts 74, 75, 77, 79, 80, 81, 82, 
84, 85, 86, and 99.

Note: The regulations in 34 CFR part 79 
apply to all applicants except federally 
recognized Indian tribes.

Note: The regulations in 34 CFR part 86 
apply to institutions of higher education 
only.

II. Award Information 

Type of Award: Discretionary grants. 
Estimated Available Funds: 

$2,530,000. 
Estimated Range of Awards: 

$200,000–$250,000. 
Priority 1—CFDA Number 84.315C—

$200,000–$225,000. 
Priority 2—CFDA Number 84.315D—

$200,000–$250,000. 
Estimated Average Size of Awards: 

$218,500. 
Estimated Number of Awards: 10. 
Priority 1—CFDA Number 84.315C—

5. 
Priority 2—CFDA Number 84.315D—

5.
Note: The Department is not bound by any 

estimates in this notice.

Project Period: Up to 60 months. 

III. Eligibility Information 

1. Eligible Applicants: For priority 1, 
minority entities as defined under 
section 21(b)(5) of the Act, as a 
historically Black college or university, 
a Hispanic-serving institution of higher 
education, an American Indian tribal 
college or university, or another 
institution of higher education whose 
minority student enrollment is at least 
50 percent. 

For priority 2, a State or a public or 
private nonprofit agency or 
organization, such as an institution of 
higher education or an Indian tribe. 

2. Cost Sharing or Matching: This 
program does not involve cost sharing 
or matching. 

IV. Application and Submission 
Information 

1. Address to Request Application 
Package: Education Publications Center 
(ED Pubs), P.O. Box 1398, Jessup, MD 
20794–1398. Telephone (toll free): 1–
877–433–7827. FAX: (301) 470–1244. If 
you use a telecommunications device 
for the deaf (TDD), you may call (toll 
free): 1–877–576–7734. 

You may also contact ED Pubs at its 
Web site: http://www.ed.gov/pubs/

edpubs.html or you may contact ED 
Pubs at its e-mail address: 
edpubs@inet.ed.gov. 

If you request an application from ED 
Pubs, be sure to identify this 
competition as follows: CFDA number 
84.315C or D. 

Individuals with disabilities may 
obtain a copy of the application package 
in an alternative format (e.g., Braille, 
large print, audiotape, or computer 
diskette) by contacting the Grants and 
Contracts Services Team, U.S. 
Department of Education, 400 Maryland 
Avenue, SW., room 5075, Potomac 
Center Plaza, Washington, DC 20202–
2550. Telephone: (202) 245–7363. If you 
use a telecommunications device for the 
deaf (TDD), you may call the Federal 
Relay Service (FRS) at 1–800–877–8339. 

2. Content and Form of Application 
Submission: Requirements concerning 
the content of an application, together 
with the forms you must submit, are in 
the application package for this 
competition. Page Limit: Part III of the 
application, the application narrative, is 
where you, the applicant, address the 
selection criteria that reviewers use to 
evaluate your application. You must 
limit Part III to the equivalent of no 
more than 50 pages, using the following 
standards: 

• A ‘‘page’’ is 8.5″ x 11 ″, on one side 
only, with 1″ margins at the top, bottom, 
and both sides.

• Double space (no more than three 
lines per vertical inch) all text in the 
application narrative, including titles, 
headings, footnotes, quotations, 
references, and captions, as well as all 
text in charts, tables, figures, and 
graphs. 

• Use a font that is either 12 point or 
larger or no smaller than 10 pitch 
(characters per inch). 

The page limit does not apply to Part 
I, the cover sheet; Part II, the budget 
section, including the narrative budget 
justification; Part IV, the assurances and 
certifications; or the one-page abstract, 
the resumes, the bibliography, or the 
letters of support. However, you must 
include all of the application narrative 
in Part III. 

We will reject your application if— 
• You apply these standards and 

exceed the page limit; or 
• You apply other standards and 

exceed the equivalent of the page limit. 
3. Submission Dates and Times: 
Applications Available: May 31, 2005. 
Deadline for Transmittal of 

Applications: July 15, 2005. 
Applications for grants under this 

competition must be submitted 
electronically using the Electronic Grant 
Application System (e-Application) 
available through the Department’s e-

Grants system. For information 
(including dates and times) about how 
to submit your application 
electronically or by mail or hand 
delivery if you qualify for an exception 
to the electronic submission 
requirement, please refer to section IV. 
6. Other Submission Requirements in 
this notice. 

We do not consider an application 
that does not comply with the deadline 
requirements. 

Deadline for Intergovernmental 
Review: September 13, 2005. 

4. Intergovernmental Review: This 
program is subject to Executive Order 
12372 and the regulations in 34 CFR 
part 79. Information about 
Intergovernmental Review of Federal 
Programs under Executive Order 12372 
is in the application package for this 
competition. 

5. Funding Restrictions: We reference 
regulations outlining funding 
restrictions in the Applicable 
Regulations section of this notice. 

6. Other Submission Requirements: 
Applications for grants under this 
competition must be submitted 
electronically, unless you qualify for an 
exception to this requirement in 
accordance with the instructions in this 
section. 

We will reject your application if you 
submit it in paper format unless, as 
described elsewhere in this section, you 
qualify for one of the exceptions to the 
electronic submission requirement and 
submit, no later than two weeks before 
the application deadline date, a written 
statement to the Department that you 
qualify for one of these exceptions. 
Further information regarding 
calculation of the date that is two weeks 
before the application deadline date is 
provided later in this section under 
Exception to Electronic Submission 
Requirement. 

a. Electronic Submission of 
Applications 

Applications for grants under the 
Capacity Building for Traditionally 
Underserved Populations program–
CFDA Number 84.315C and D must be 
submitted electronically using e-
Applications available through the 
Department’s e-Grants system, 
accessible through the e-Grants portal 
page at: http://e-grants.ed.gov. 

While completing your electronic 
application, you will be entering data 
online that will be saved into a 
database. You may not e-mail an 
electronic copy of a grant application to 
us. 

Please note the following: 
• You must complete the electronic 

submission of your grant application by 
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4:30 p.m., Washington, DC time, on the 
application deadline date. The e-
Application system will not accept an 
application for this competition after 
4:30 p.m., Washington, DC time, on the 
application deadline date. Therefore, we 
strongly recommend that you do not 
wait until the application deadline date 
to begin the application process. 

• The regular hours of operation of 
the e-Grants Web site are 6 a.m. Monday 
until 7 p.m. Wednesday; and 6 a.m. 
Thursday until midnight Saturday, 
Washington, DC time. Please note that 
the system is unavailable on Sundays, 
and between 7 p.m. on Wednesdays and 
6 a.m. on Thursdays, Washington, DC 
time, for maintenance. Any 
modifications to these hours are posted 
on the e-Grants Web site. 

• You will not receive additional 
point value because you submit your 
application in electronic format, nor 
will we penalize you if you qualify for 
an exception to the electronic 
submission requirement, as described 
elsewhere in this section, and submit 
your application in paper format.

• You must submit all documents 
electronically, including the 
Application for Federal Education 
Assistance (ED 424), Budget 
Information—Non-Construction 
Programs (ED 524), and all necessary 
assurances and certifications. 

• Any narrative sections of your 
application must be attached as files in 
a .DOC (document), .RTF (rich text), or 
.PDF (Portable Document) format. 

• Your electronic application must 
comply with any page limit 
requirements described in this notice. 

• Prior to submitting your electronic 
application, you may wish to print a 
copy of it for your records. 

• After you electronically submit 
your application, you will receive an 
automatic acknowledgment that will 
include a PR/Award number (an 
identifying number unique to your 
application). 

• Within three working days after 
submitting your electronic application, 
fax a signed copy of the ED 424 to the 
Application Control Center after 
following these steps: 

(1) Print ED 424 from e-Application. 
(2) The applicant’s Authorizing 

Representative must sign this form. 
(3) Place the PR/Award number in the 

upper right hand corner of the hard-
copy signature page of the ED 424. 

(4) Fax the signed ED 424 to the 
Application Control Center at (202) 
245–6272. 

• We may request that you provide us 
original signatures on other forms at a 
later date. 

Application Deadline Date Extension 
in Case of e-Application System 
Unavailability: If you are prevented 
from electronically submitting your 
application on the application deadline 
date because the e-Application system is 
unavailable, we will grant you an 
extension of one business day in order 
to transmit your application 
electronically, by mail, or by hand 
delivery. We will grant this extension 
if— 

(1) You are a registered user of e-
Application and you have initiated an 
electronic application for this 
competition; and 

(2) (a) The e-Application system is 
unavailable for 60 minutes or more 
between the hours of 8:30 a.m. and 3:30 
p.m., Washington, DC time, on the 
application deadline date; or 

(b) The e-Application system is 
unavailable for any period of time 
between 3:30 p.m. and 4:30 p.m., 
Washington, DC time, on the 
application deadline date. 

We must acknowledge and confirm 
these periods of unavailability before 
granting you an extension. To request 
this extension or to confirm our 
acknowledgment of any system 
unavailability, you may contact either 
(1) the person listed elsewhere in this 
notice under FOR FURTHER INFORMATION 
CONTACT (see VII. Agency Contact) or (2) 
the e-Grants help desk at 1–888–336–
8930. If the system is down and 
therefore the application deadline is 
extended, an e-mail will be sent to all 
registered users who have initiated an e-
Application. Extensions referred to in 
this section apply only to the 
unavailability of the Department’s e-
Application system. 

Exception to Electronic Submission 
Requirement: You qualify for an 
exception to the electronic submission 
requirement, and must submit your 
application in paper format, if you are 
unable to submit an application through 
the e-Application system because— 

• You do not have access to the 
Internet; or 

• You do not have the capacity to 
upload large documents to the 
Department’s e-Application system; 

and 
• No later than two weeks before the 

application deadline date (14 calendar 
days or, if the fourteenth calendar day 
before the application deadline date 
falls on a Federal holiday, the next 
business day following the Federal 
holiday), you mail or fax a written 
statement to the Department, explaining 
which of the two grounds for an 
exception prevent you from using the 
Internet to submit your application. If 
you mail your written statement to the 

Department, it must be postmarked no 
later than two weeks before the 
application deadline date. If you fax 
your written statement to the 
Department, we must receive the faxed 
statement no later than two weeks 
before the application deadline date. 

Address and mail or fax your 
statement to: Ellen Chesley, U.S. 
Department of Education, 400 Maryland 
Avenue, SW., room 5018, Potomac 
Center Plaza, Washington, DC 20202–
2800. FAX: (202) 245–7591. 

Your paper application must be 
submitted in accordance with the mail 
or hand delivery instructions described 
in this notice. 

b. Submission of Paper Applications by 
Mail 

If you qualify for any exception to the 
electronic submission requirement, you 
may mail (through the U.S. Postal 
Service or a commercial carrier) your 
application to the Department. You 
must mail the original and two copies 
of your application, on or before the 
application deadline date, to the 
Department at the applicable following 
address:

By mail through the U.S. Postal 
Service: U.S. Department of Education, 
Application Control Center, Attention: 
(CFDA Number 84.315C or 84.315D), 
400 Maryland Avenue, SW., 
Washington, DC 20202–4260. or 

By mail through a commercial carrier: 
U.S. Department of Education, 
Application Control Center—Stop 4260, 
Attention: (CFDA Number 84.315C or 
84.315D), 7100 Old Landover Road, 
Landover, MD 20785–1506. 

Regardless of which address you use, 
you must show proof of mailing 
consisting of one of the following: 

(1) A legibly dated U.S. Postal Service 
postmark, 

(2) A legible mail receipt with the 
date of mailing stamped by the U.S. 
Postal Service, 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier, or 

(4) Any other proof of mailing 
acceptable to the Secretary of the U.S. 
Department of Education. 

If you mail your application through 
the U.S. Postal Service, we do not 
accept either of the following as proof 
of mailing: 

(1) A private metered postmark, or 
(2) A mail receipt that is not dated by 

the U.S. Postal Service. 
If your application is postmarked after 

the application deadline date, we will 
not consider your application.

Note: The U.S. Postal Service does not 
uniformly provide a dated postmark. Before 
relying on this method, you should check 
with your local post office.
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c. Submission of Paper Applications by 
Hand Delivery. 

If you qualify for an exception to the 
electronic submission requirement, you 
(or a courier service) may deliver your 
paper application to the Department by 
hand. You must deliver the original and 
two copies of your application, by hand, 
on or before the application deadline 
date, to the Department at the following 
address: U.S. Department of Education, 
Application Control Center, Attention: 
(CFDA Number 84.315C or 84.315D), 
550 12th Street, SW., Room 7041, 
Potomac Center Plaza, Washington, DC 
20202–4260. 

The Application Control Center 
accepts hand deliveries daily between 8 
a.m. and 4:30 p.m., Washington, DC 
time, except Saturdays, Sundays, and 
Federal holidays. 

Note for Mail or Hand Delivery of 
Paper Applications: If you mail or hand 
deliver your application to the 
Department: 

(1) You must indicate on the envelope 
and—if not provided by the 
Department—in Item 4 of the ED 424 the 
CFDA number—and suffix letter, if 
any—of the competition under which 
you are submitting your application. 

(2) The Application Control Center 
will mail a grant application receipt 
acknowledgment to you. If you do not 
receive the grant application receipt 
acknowledgment within 15 business 
days from the application deadline date, 
you should call the U.S. Department of 
Education Application Control Center at 
(202) 245–6288. 

V. Application Review Information 

1. Selection Criteria: The selection 
criteria for this competition are from 34 
CFR 75.210 and are listed in the 
application package. 

2. Review and Selection Process: An 
additional factor we consider in 
selecting an application for an award is 
the past performance of the applicant in 
carrying out similar capacity building 
activities, such as compliance with 
grant conditions, soundness of 
programmatic and financial 
management practices, and attainment 
of established project objectives.

VI. Award Administration Information 

1. Award Notices: If your application 
is successful, we notify your U.S. 
Representative and U.S. Senators and 
send you a Grant Award Notification 
(GAN). We may also notify you 
informally. 

If your application is not evaluated or 
not selected for funding, we notify you. 

2. Administrative and National Policy 
Requirements: We identify 

administrative and national policy 
requirements in the application package 
and reference these and other 
requirements in the Applicable 
Regulations section of this notice. 

We reference the regulations outlining 
the terms and conditions of an award in 
the Applicable Regulations section of 
this notice and include these and other 
specific conditions in the GAN. The 
GAN also incorporates your approved 
application as part of your binding 
commitments under the grant. 

3. Reporting: At the end of your 
project period, you must submit a final 
performance report, including financial 
information, as directed by the 
Secretary. If you receive a multi-year 
award, you must submit an annual 
performance report that provides the 
most current performance and financial 
expenditure information as specified by 
the Secretary in 34 CFR 75.118. 

4. Performance Measures: The 
Government Performance and Results 
Act (GPRA) of 1993 directs Federal 
departments and agencies to improve 
the effectiveness of their programs by 
engaging in strategic planning, setting 
outcome-related goals for programs, and 
measuring program results against their 
goals. The purpose of the Capacity 
Building for Traditionally Underserved 
Populations program is to enhance the 
capacity and increase the participation 
of minority institutions in programs that 
are funded under the Act, as well as to 
improve the delivery of vocational 
rehabilitation (VR) services to people 
with disabilities, especially people with 
disabilities from minority backgrounds. 

In order to measure the success of 
Capacity Building grantees in meeting 
this goal, each grantee is required to 
evaluate its activities based upon clear, 
specific performance and outcome 
measures and report the results of the 
evaluation in its annual performance 
report. At a minimum, the annual 
performance reports must include the 
following: 

• For Priority 1 grantees must report 
on—(1) the number and type of new 
degree-granting programs established as 
a result of participation in this program 
and the number of students enrolled; (2) 
the number of undergraduate and 
graduate students who graduate from 
programs participating in this program 
and the number who go to work for the 
public VR program or related 
rehabilitation agencies; and (3) the 
number of institutions receiving Council 
on Rehabilitation Education (CORE) 
accreditation as a result of participation 
in this program. 

• For priority 2 grantees must report 
on—(1) the number of minority entities 
and Indian tribes that have received 

training and technical assistance; (2) the 
number of applications submitted by 
first-time and repeat applicants to RSA 
and NIDRR for funding; (3) the number 
of applications by first-time and repeat 
applicants recommended for funding by 
RSA and NIDRR; (4) the number of 
applications by first-time and repeat 
applicants funded by RSA and NIDRR; 
and (5) the number of funded programs 
by first-time and repeat applicants that 
have been implemented and are 
operational. 

VII. Agency Contact

FOR FURTHER INFORMATION CONTACT: 
Ellen Chesley, U.S. Department of 
Education, 400 Maryland Avenue, SW., 
room 5018, Potomac Center Plaza, 
Washington, DC 20202–2800. 
Telephone: (202) 245–7300 or by e-mail: 
Ellen.Chesley@ed.gov. 

If you use a telecommunications 
device for the deaf (TDD), you may call 
the Federal Relay Service (FRS) at 1–
800–877–8339. 

Individuals with disabilities may 
obtain this document in an alternative 
format (e.g., Braille, large print, 
audiotape, or computer diskette) on 
request to the program contact person 
listed in this section. 

VIII. Other Information 

Electronic Access to This Document: 
You may view this document, as well as 
all other documents of this Department 
published in the Federal Register, in 
text or Adobe Portable Document 
Format (PDF) on the Internet at the 
following site: http://www.ed.gov/news/
fedregister. 

To use PDF you must have Adobe 
Acrobat Reader, which is available free 
at this site. If you have questions about 
using PDF, call the U.S. Government 
Printing Office (GPO), toll free, at 1–
888–293–6498; or in the Washington, 
DC, area at (202) 512–1530.

Note: The official version of this document 
is the document published in the Federal 
Register. Free Internet access to the official 
edition of the Federal Register and the Code 
of Federal Regulations is available on GPO 
Access at: http://www.gpoaccess.gov/nara/
index.html.

Dated: May 25, 2005. 

John H. Hager, 
Assistant Secretary for Special Education and 
Rehabilitative Services.
[FR Doc. 05–10761 Filed 5–27–05; 8:45 am] 

BILLING CODE 4000–01–P
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DEPARTMENT OF EDUCATION

Open Meeting of the President’s Board 
of Advisors on Tribal Colleges and 
Universities

AGENCY: White House Initiative on 
Tribal Colleges and Universities 
(WHITCU)—U.S. Department of 
Education.
ACTION: Notice of President’s Board of 
Advisors on Tribal Colleges and 
Universities (Board) meeting. 

SUMMARY: This notice sets forth the 
schedule and proposed agenda of an 
upcoming open meeting of the Board 
and is intended to notify the general 
public of their opportunity to attend. 
This notice also describes the functions 
of the Board. Notice of the Board’s 
meetings is required under Section 
10(a)(2) of the Federal Advisory 
Committee Act and by the Board’s 
charter. 

Agenda: The purpose of the meeting 
will be to investigate ways the federal 
government can help tribal colleges use 
long-term development, endowment 
building and planning to strengthen 
institutional viability through private 
sector funding support. In addition, the 
Board will review and make a first 
assessment of the annual reports 
submitted by federal departments and 
agencies to the WHITCU as required by 
Executive Order 13270. Other topics 
include further enhancing the Board’s 
strategic plan including identifying 
ways to expand and complement federal 
education initiatives; employing new 
and emerging technologies; augmenting 
resources to ultimately impact the 
recruitment and retention of students 
and faculty; and, assisting in 
implementing the No Child Left Behind 
Act of 2001 and meeting other high 
standards of educational achievement 
within the nation’s tribal colleges and 
universities.

DATES: June 10, 2005, 9 a.m. to 5 p.m. 
and June 11, 2005, 9 a.m. to 12 noon. 

Location: Radisson Hotel & 
Conference Center Green Bay, 2040 
Airport Drive, Green Bay, Wisconsin 
54313.

FOR FURTHER INFORMATION CONTACT: 
Diane L. Cullo, Executive Director, 
WHITCU, 1990 K Street, NW., Room 
7007, Washington, DC 20006. 
Telephone: (202) 219–7025. Fax: (202) 
219–7086.
SUPPLEMENTARY INFORMATION: 
Presidential Executive Order 13270 on 
July 3, 2002 established The Board. The 
Board provides recommendations to the 
President of the United States through 
the Secretary of Education on ways the 

Federal government can help tribal 
colleges: (1) Use long-term 
development, endowment building and 
planning to strengthen institutional 
viability; (2) improve financial 
management and security, obtain 
private sector funding support, and 
expand and complement federal 
education initiatives; (3) develop 
institutional capacity through the use of 
new and emerging technologies offered 
by both the federal and private sectors; 
(4) enhance physical infrastructure to 
facilitate more efficient operation and 
effective recruitment and retention of 
students and faculty; and (5) help 
implement the No Child Left Behind 
Act of 2001 and meet other high 
standards of educational achievement. 
In addition, the Board also monitors the 
progress made by federal agencies in 
fulfilling their obligation to the 
Executive Order. 

The general public is welcome to 
attend the June 10–11, 2005 open 
meeting, however, space is limited and 
is available on a first-come, first-served 
basis. Individuals who need special 
accommodations for a disability in order 
to attend the meeting (i.e. interpreting 
services, assistive listening devices, 
materials in alternative format) should 
notify Betty Thompson at (202) 219–
7040 no later than June 1, 2005. Every 
attempt to meet requests after this date 
will be made but cannot be guaranteed. 
The meeting site is accessible to 
individuals with disabilities. A 
summary of the activities of the meeting 
and other related materials that are 
informative to the public will be 
available within 90 days after the 
meeting. Records are kept of all Board 
proceedings and are available for public 
inspection at the WHITCU, 1990 K 
Street, NW., Room 7007, Washington, 
DC 20006. Telephone: (202) 219–7025. 
Fax: (202) 219–7086.

Dated: May 25, 2005. 
Margaret Spellings, 
Secretary, U.S. Department of Education.
[FR Doc. 05–10743 Filed 5–27–05; 8:45 am] 
BILLING CODE 4000–01–M

DEPARTMENT OF ENERGY

Federal Energy Regulatory 
Commission 

Notice of Filings 

Monday, May 23, 2005. 
Take notice that the Commission 

received the following electric rate 
filings:

Docket Numbers: ER00–1026–011. 

Applicants: Indianapolis Power & 
Light Company. 

Description: Indianapolis Power & 
Light Co submits revised Wholesale 
Power Sales Tariff providing for sales of 
capacity & energy & resale of 
transmission rights. 

Filed Date: 05/18/2005. 
Accession Number: 20050519–0226. 
Comment Date: 5 p.m. eastern time on 

Wednesday, June 8, 2005.
Docket Numbers: ER00–33–008. 
Applicants: AES Placerita Inc. 
Description: AES Placerita, Inc 

submits Fourth Revised Sheet 1 et al. to 
FERC Electric Tariff, Original Volume 1, 
in compliance with FERC’s 4/18/05 
Order accepting updated market power. 

Filed Date: 05/18/2005. 
Accession Number: 20050520–0190. 
Comment Date: 5 p.m. eastern time on 

Wednesday, June 8, 2005.
Docket Numbers: ER01–2401–005. 
Applicants: AES Red Oak LLC. 
Description: AES Red Oak, LLC 

submits Revised Sheets 1 to FERC 
Electric Tariff, Original Volume 1, in 
compliance with FERC’s order accepting 
updated market power analyses etc 
under ER01–2401. 

Filed Date: 05/18/2005. 
Accession Number: 20050520–0192. 
Comment Date: 5 p.m. eastern time on 

Wednesday, June 8, 2005.
Docket Numbers: ER01–2401–006. 
Applicants: AES Red Oak LLC. 
Description: AES Red Oak LLC 

submits Revisions to FERC’s Electric 
Tariff, Original Volume Nos. 1 and 2, 
pursuant to section 205 of the Federal 
Power Act and Section 35.13(a)(2) of 
FERC’s Regulations. 

Filed Date: 05/18/2005. 
Accession Number: 20050520–0191. 
Comment Date: 5 p.m. eastern time on 

Wednesday, June 8, 2005.
Docket Numbers: ER04–14–007. 
Applicants: Detroit Edison Company. 
Description: The Detroit Edison Co 

submits the clean and redlined copies of 
Revised Sheet 23, 26, 33 and 36 of the 
Ancillary Services Tariff under ER04–
14. 

Filed Date: 05/18/2005. 
Accession Number: 20050519–0230. 
Comment Date: 5 p.m. eastern time on 

Wednesday, June 8, 2005.
Docket Numbers: ER05–563–001. 
Applicants: Westar Energy, Inc. 
Description: Westar Energy, Inc 

amends the effective date of the 2/9/05 
Notice of Cancellation to read March 31, 
2005 under ER05–563. 

Filed Date: 05/18/2005. 
Accession Number: 20050519–0227. 
Comment Date: 5 p.m. eastern time on 

Wednesday, June 8, 2005.
Docket Numbers: ER98–2184–010. 
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Applicants: AES Huntington Beach, 
L.L.C. 

Description: AES Huntington Beach, 
LLC submits Third Revised Sheet 1 
FERC Electric Tariff, Original Volume 
Nos. 1 and 2, pursuant to Section 205 
of the Federal Power Act and Section 
35.13(a)(2) of FERC’s Regulations. 

Filed Date: 05/18/2005. 
Accession Number: 20050520–0195. 
Comment Date: 5 p.m. eastern time on 

Wednesday, June 8, 2005.
Docket Numbers: ER98–2184–011. 
Applicants: AES Huntington Beach, 

L.L.C. 
Description: AES Huntington Beach, 

LLC submits revisions to FERC Electric 
Tariff, Original Volume Nos. 1 and 2, in 
compliance with FERC’s order accepting 
updated market power analyses. 

Filed Date: 05/18/2005. 
Accession Number: 20050520–0194. 
Comment Date: 5 p.m. eastern time on 

Wednesday, June 8, 2005.
Docket Numbers: ER98–2185–010. 
Applicants: AES Alamitos, L.L.C. 
Description: AES Huntington Beach, 

LLC submits Revisions to FERC Electric 
Tariff, Original Volume No. 1 and 2, 
pursuant to section 205 of the Federal 
Power Act and Section 35.13(a)(2) of 
FERC’s Regulations. 

Filed Date: 05/18/2005. 
Accession Number: 20050520–0193. 
Comment Date: 5 p.m. eastern time on 

Wednesday, June 8, 2005.
Docket Numbers: ER98–2185–011. 
Applicants: AES Alamitos, L.L.C. 
Description: AES Alamitos, LLC 

submits Revisions to AES Alamitos, LLC 
market-based rate tariff. 

Filed Date: 05/18/2005. 
Accession Number: 20050520–0201. 
Comment Date: 5 p.m. eastern time on 

Wednesday, June 8, 2005.
Docket Numbers: ER98–2186–010. 
Applicants: AES Redondo Beach, 

L.L.C. 
Description: AES Redondo Beach, 

LLC submits Revisions to FERC Electric 
Tariff, Original Volume Nos. 1 and 2, 
pursuant to Section 205 of the Federal 
Power Act and Section 35.13(a)(2) of 
FERC’s Regulations under ER98–2186.

Filed Date: 05/18/2005. 
Accession Number: 20050520–0189. 
Comment Date: 5 p.m. eastern time on 

Wednesday, June 8, 2005.
Docket Numbers: ER05–605–002; 

EL05–90–002. 
Applicants: PJM Interconnection, 

L.L.C. 
Description: PJM Interconnection, 

LLC submits revisions to the PJM Open 
Access Transmission Tariff to include 
language re an Interconnection 
Customer’s agreement to conform to 
Internal Revenue Service requirements 
under ER05–605 et al.

Filed Date: 05/19/2005. 
Accession Number: 20050523–0057. 
Comment Date: 5 p.m. eastern time on 

Thursday, June 9, 2005.
Docket Numbers: ER05629–001. 
Applicants: New York Independent 

System Operator. 
Description: New York Independent 

System Operator & the New York 
Transmission Owners submit the pro 
forma Large Facility Interconnection 
Procedures & Large Interconnection 
Agreement. 

Filed Date: 05/19/2005. 
Accession Number: 20050523–0062. 
Comment Date: 5 p.m. eastern time on 

Thursday, June 9, 2005.
Docket Numbers: ER05–639–001. 
Applicants: Brascan Power Piney & 

Deep Creek LLC. 
Description: Brascan Power Piney & 

Deep Creek LLC. submits application for 
market-based rate authorization under 
ER05–639. 

Filed Date: 05/19/2005. 
Accession Number: 20050523–0061. 
Comment Date: 5 p.m. eastern time on 

Thursday, June 9, 2005.
Docket Numbers: ER03–683–009. 
Applicants: California Independent 

System Operator Corporation. 
Description: California Independent 

System Operator Corporation submits 
the Refund Report. 

Filed Date: 05/18/2005. 
Accession Number: 20050523–0010. 
Comment Date: 5 p.m. eastern time on 

Wednesday, June 8, 2005.
Docket Numbers: ER05–980–000. 
Applicants: American Transmission 

Systems, Inc. 
Description: American Transmission 

Systems, Inc submits a construction 
agreement to establish a new 138kV 
delivery point with Buckeye Power, Inc. 

Filed Date: 05/19/2005. 
Accession Number: 20050520–0289. 
Comment Date: 5 p.m. eastern time on 

Thursday, June 9, 2005.
Docket Numbers: ER05–981–000. 
Applicants: Pocono Energy Services, 

LLC. 
Description: Petition of Pocono 

Energy Services, LLC for acceptance of 
initial rate schedule, waivers and 
blanket authority. 

Filed Date: 05/18/2005. 
Accession Number: 20050520–0288. 
Comment Date: 5 p.m. eastern time on 

Wednesday, June 8, 2005.
Docket Numbers: ER05–982–000. 
Applicants: Prime Power Sales I., 

L.L.C. 
Description: Application of Prime 

Power Sales I, LLC for order accepting 
rate schedule and granting certain 
blanket authorizations and waivers 
under ER05–982. 

Filed Date: 05/18/2005. 
Accession Number: 20050520–0287. 
Comment Date: 5 p.m. eastern time on 

Wednesday, June 8, 2005.
Docket Numbers: ER05–983–000. 
Applicants: Southern California 

Edison Co. 
Description: Southern California 

Edison Co submits its revised rate sheets 
to the Interconnection Facilities 
Agreement with Ridgewood Olinda, 
LLC. 

Filed Date: 05/19/2005. 
Accession Number: 20050520–0314. 
Comment Date: 5 p.m. eastern time on 

Thursday, June 9, 2005.
Docket Numbers: ER05–984–000. 
Applicants: Niagara Mohawk Power 

Corporation. 
Description: Niagara Mohawk Power 

Corp submits Original Service 
Agreement 339 under NYISO’s OATT. 

Filed Date: 05/19/2005. 
Accession Number: 20050520–0313. 
Comment Date: 5 p.m. eastern time on 

Thursday, June 9, 2005.
Docket Numbers: ER05–985–000. 
Applicants: Trans Bay Cable LLC. 
Description: Trans Bay Cable LLC 

submits the Operating Memorandum 
dated 5/16/05 with City of Pittsburg, 
CA. 

Filed Date: 05/19/2005. 
Accession Number: 20050520–0290. 
Comment Date: 5 p.m. eastern time on 

Thursday, June 9, 2005.
Docket Numbers: ER05–986–000. 
Applicants: Southern California 

Edison Company. 
Description: Southern California 

Edison Co submits a Notice of 
Cancellation of the Amended and 
Restated Power Exchange Agreement 
with Tucson Electric Power Co. 

Filed Date: 05/19/2005. 
Accession Number: 20050520–0308. 
Comment Date: 5 p.m. eastern time on 

Thursday, June 9, 2005.
Docket Numbers: ER05–987–000. 
Applicants: Niagara Mohawk Power 

Corporation.
Description: Niagara Mohawk Power 

Corp submits an Original Service 
Agreement 338 with South Glens Falls 
Energy, LLC. 

Filed Date: 05/19/2005. 
Accession Number: 20050520–0309. 
Comment Date: 5 p.m. eastern time on 

Thursday, June 9, 2005.
Docket Numbers: ER05–988–000. 
Applicants: Nevada Power Co. 
Description: Nevada Power Co 

submits an executed 
TransmissionService Agreement with 
PacifiCorp. 

Filed Date: 05/19/2005. 
Accession Number: 20050520–0315. 
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Comment Date: 5 p.m. eastern time on 
Thursday, June 9, 2005.

Docket Numbers: ER05–989–000. 
Applicants: Kansas City Power & 

Light Company. 
Description: Kansas City Power & 

Light Co submits an Amendatory 
Agreement 4, dated 5/9/05 with the City 
of Garnett, Kansas under ER05–989. 

Filed Date: 05/19/2005. 
Accession Number: 20050520–0318. 
Comment Date: 5 p.m. eastern time on 

Thursday, June 9, 2005.
Docket Numbers: ER05–990–000. 
Applicants: Southwest Power Pool. 
Description: Southwest Power Pool, 

Inc submits revised pages to its Open 
Access Transmission Tariff intended to 
implement a rate change for Westar 
Energy, Inc. 

Filed Date: 05/19/2005. 
Accession Number: 20050523–0058. 
Comment Date: 5 p.m. eastern time on 

Thursday, June 9, 2005.
Docket Numbers: ER05–991–000. 
Applicants: Commonwealth 

Chesapeake Company, LLC. 
Description: Commonwealth 

Chesapeake Co LLC notifies FERC of 
certain changes in the characteristics 
relied upon to grant market based rate 
authority to Commonwealth Chesapeake 
Company, LLC. 

Filed Date: 05/19/2005. 
Accession Number: 20050523–0054. 
Comment Date: 5 p.m. eastern time on 

Thursday, June 9, 2005.
Docket Numbers: ER05–992–000. 
Applicants: Duke Energy Corporation. 
Description: Duke Energy Corp, on 

behalf of Duke Power submits its 
proposed revisions to its Rate Schedule 
10–A and Amendment 2 to the 
Settlement Agreement with the City of 
Concord, NC et al. under ER05–992. 

Filed Date: 05/19/2005. 
Accession Number: 20050523–0055. 
Comment Date: 5 p.m. eastern time on 

Thursday, June 9, 2005.
Docket Numbers: ER02–2458–003. 
Applicants: Midwest Independent 

Transmission System Operator. 
Description: Second Amendment to 

settlement agreement & notice regarding 
status of Wolverine Power Supply 
Cooperative, Inc’s request for rehearing. 

Filed Date: 05/17/2005. 
Accession Number: 20050520–0198. 
Comment Date: 5 p.m. eastern time on 

Tuesday, June 7, 2005.
Any person desiring to intervene or to 

protest in any of the above proceedings 
must file in accordance with Rules 211 
and 214 of the Commission’s Rules of 
Practice and Procedure (18 CFR 385.211 
and 385.214) on or before 5 p.m. Eastern 
time on the specified comment date. It 

is not necessary to separately intervene 
again in a subdocket related to a 
compliance filing if you have previously 
intervened in the same docket. Protests 
will be considered by the Commission 
in determining the appropriate action to 
be taken, but will not serve to make 
protestants parties to the proceeding. 
Anyone filing a motion to intervene or 
protest must serve a copy of that 
document on the Applicant. In reference 
to filings initiating a new proceeding, 
interventions or protests submitted on 
or before the comment deadline need 
not be served on persons other than the 
Applicant. 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper, using the 
FERC Online links at http://
www.ferc.gov. To facilitate electronic 
service, persons with Internet access 
who will eFile a document and/or be 
listed as a contact for an intervenor 
must create and validate an 
eRegistration account using the 
eRegistration link. Select the eFiling 
link to log on and submit the 
intervention or protests. 

Persons unable to file electronically 
should submit an original and 14 copies 
of the intervention or protest to the 
Federal Energy Regulatory Commission, 
888 First St., NE., Washington, DC 
20426. 

The filings in the above proceedings 
are accessible in the Commission’s 
eLibrary system by clicking on the 
appropriate link in the above list. They 
are also available for review in the 
Commission’s Public Reference Room in 
Washington, DC. There is an 
eSubscription link on the web site that 
enables subscribers to receive e-mail 
notification when a document is added 
to a subscribed dockets(s). For 
assistance with any FERC Online 
service, please e-mail 
FERCOnlinSupport@ferc.gov or call 
(866) 208–3676 (toll free). For TTY, call 
(202) 502–8659.

Linda Mitry, 
Deputy Secretary.
[FR Doc. E5–2716 Filed 5–27–05; 8:45 am] 

BILLING CODE 6717–01–P

ENVIRONMENTAL PROTECTION 
AGENCY 

[2005–0052; FRL–7919–3] 

Agency Information Collection 
Activities: Proposed Collection; 
Comment Request; Enforcement 
Policy Regarding the Sale and Use of 
Aftermarket Catalytic Converters, EPA 
ICR Number 1292.06, OMB Control 
Number 2060–0135

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this document announces 
that EPA is planning to submit a 
continuing Information Collection 
Request (ICR) to the Office of 
Management and Budget (OMB). This is 
a request to renew an existing approved 
collection. This ICR is scheduled to 
expire on August 31, 2005. Before 
submitting the ICR to OMB for review 
and approval, EPA is soliciting 
comments on specific aspects of the 
proposed information collection as 
described below.
DATES: Comments must be submitted on 
or before August 1, 2005.
ADDRESSES: Submit your comments, 
referencing docket ID number 2005–
0052 to EPA online using EDOCKET 
(our preferred method), by e-mail to 
OECA.docket@epa.gov, or by surface 
mail to: EPA Docket Center, 
Environmental Protection Agency, 
Office of Enforcement and Compliance 
Assurance (OECA), mail code 2201T, 
1200 Pennsylvania Ave., NW., 
Washington, DC 20460.
FOR FURTHER INFORMATION CONTACT: Jack 
McLaughlin, Telephone: (303) 236–
9513, Facsimile number: (303) 236–
9514); e-mail: 
mclaughlin.jackj@epa.gov.
SUPPLEMENTARY INFORMATION: EPA has 
established a public docket for this ICR 
under Docket ID number 2005–0052, 
which is available for public viewing at 
the OECA Docket in the EPA Docket 
Center (EPA/DC), EPA West, Room 
B102, 1301 Constitution Ave., NW., 
Washington, DC. The EPA Docket 
Center Public Reading Room is open 
from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding legal 
holidays. The telephone number for the 
Reading Room is (202) 566–1744, and 
the telephone number for the OECA 
Docket Office is (202) 566–1752 An 
electronic version of the public docket 
is available through EPA Dockets 
(EDOCKET) at http://www.epa.gov/
edocket. Use EDOCKET to obtain a copy 
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of the draft collection of information, 
submit or view public comments, access 
the index listing of the contents of the 
public docket, and to access those 
documents in the public docket that are 
available electronically. Once in the 
system, select ‘‘search,’’ then key in the 
docket ID number identified above. 

Any comments related to this ICR 
should be submitted to EPA within 60 
days of this notice. EPA’s policy is that 
public comments, whether submitted 
electronically or on paper, will be made 
available for public viewing in 
EDOCKET as EPA receives them and 
without change, unless the comment 
contains copyrighted material, 
Confidential Business Information (CBI), 
or other information whose public 
disclosure is restricted by statute. When 
EPA identifies a comment containing 
copyrighted material, EPA will provide 
a reference to that material in the 
version of the comment that is placed in 
EDOCKET. The entire printed comment, 
including the copyrighted material, will 
be available in the public docket. 
Although identified as an item in the 
official docket, information claimed as 
CBI, or whose disclosure is otherwise 
restricted by statute, is not included in 
the official public docket, and will not 
be available for public viewing in 
EDOCKET. For further information 
about the electronic docket, see EPA’s 
Federal Register notice describing the 
electronic docket at 67 FR 38102 (May 
31, 2002), or go to http://www.epa.gov./
edocket. 

Affected entities: Entities affected by 
this action are manufacturers, 
reconditioners, and installers of 
aftermarket and/or reconditioned 
automotive catalytic converters 
(converters). 

Title: Aftermarket Catalytic Converter 
Enforcement Policy (Renewal). 

Abstract: Section 203(a)(3) of the 
Clean Air Act (Act) prohibits removing 
or rendering inoperative automobile 
emission control devices or elements of 
design in a motor vehicle. But for the 
adoption of the Aftermarket Catalytic 
Converter Enforcement Policy (51 FR 
28114–28119, 28133 (August 5, 1986); 
52 FR 42144 (November 3, 1987), 67 FR 
319–320 (January 3, 2002) the 
manufacture, sale, or installation of 
aftermarket converters not equivalent to 
new original equipment (OE) converters 
would constitute a violation of the Act. 
Because replacement OE converters are 
expensive, many consumers had elected 
to not replace converters that 
malfunctioned subsequent to the 
expiration of the emissions warranty on 
their vehicles. Manufacturers of new 
aftermarket converters are required (67 
FR 319–320, January 3, 2002), on a one-

time basis, for each converter line 
manufactured, to identify the 
converter’s physical specifications and 
summarize pre-production testing of the 
prototype. In addition, the manufacturer 
must submit semi-annual reports to EPA 
of the number of each type of converter 
manufactured. We are proposing to drop 
the requirement to submit a summary 
(or copies at manufacturer’s option) of 
warranty card information and solicit 
comment on this proposal and the 
incremental reduction in burden as a 
result. The requirement to retain the 
information (and the cards themselves) 
for 5 (five) years would continue, and 
would be subject to EPA inspection. 
With this notice, we also solicit 
comment for a modification to the 
existing requirement to label converters, 
to further require that the label be 
affixed to the converter(s) on a surface 
that is visible from the underside of the 
vehicle once the converter(s) is/are 
installed on the vehicle. This will insure 
that installed converters can be visually 
verified for compliance with EPA 
aftermarket converter policy 
requirements.

Reconditioners of used converters 
must, on a one-time basis, identify 
themselves and provide information 
regarding their equipment and 
procedures followed to comply with 
this policy. All used OE converters must 
be individually bench-tested, and the 
company must submit semi-annual 
reports to EPA disclosing the identity of 
persons who distribute the 
reconditioned converters and the 
number of reconditioned converters of 
each type that are sold to each 
distributor. 

Companies that install aftermarket 
converters have no reporting 
requirements but must keep copies of 
installation invoices and records for 6 
(six) months that specify the reason an 
aftermarket converter installation was 
permissible. A technical change will be 
made to specify that the warranty period 
for the OE converter originally installed 
on the vehicle is 8 years/80,000 miles 
starting with the 1995 model year. 
Therefore, aftermarket or reconditioned 
converters generally cannot be installed 
on 1995 and newer vehicles until the 
vehicles are at least 8 (eight) years old, 
or have accumulated 80,000 miles of 
service life, whichever comes first. This 
change is necessary to update this 
policy to conform to regulatory 
requirements for 1995 Model Year and 
newer vehicles. Removed converters 
must be tagged with identifying 
information and retained for 15 days. 
EPA allows the use of pre-printed 
documents or computer-generated 
documents. All the recordkeeping under 

the policy is authorized by section 114 
of the Act, 42 U.S.C. 7414 and section 
208 of the Act, 42 U.S.C. 7542 and is a 
mandatory condition for participation in 
this voluntary alternative program to 
manufacturing converters equivalent to 
OE. Noncompliance with the 
recordkeeping and reporting 
requirements violates section 203(a)(3) 
of the Act, 42 U.S.C. 7522(a)(3). Parties 
who comply with these policies are 
allowed to install aftermarket converters 
instead of OE converters. 
Confidentiality provisions are found at 
40 CFR part 2. These requirements have 
been in effect for over 15 years. Startup 
costs have been completed. This 
proposed ICR renewal utilizes 
assumptions that are the same as the 
previous ICR. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations are listed 
in 40 CFR part 9 and 48 CFR chapter 15. 
In addition to this information, you may 
obtain a copy of the draft ICR 
supporting statement as provided above. 

The EPA would like to solicit 
comments to: (i) Evaluate whether the 
proposed collection of information is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information will have 
practical utility; (ii) evaluate the 
accuracy of the agency’s estimate of the 
burden of the proposed collection of 
information, including the validity of 
the methodology and assumptions used; 
(iii) enhance the quality, utility, and 
clarity of the information to be 
collected; and (iv) minimize the burden 
of the collection of information on those 
who are to respond, including through 
the use of appropriate automated 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

Burden Statement: For manufacturers 
of new aftermarket converters, the 
average hourly burden per year per 
respondent is approximately 5 hours for 
the reporting required by the policy and 
the associated record keeping. The 
reporting is mandatory. The frequency 
of response is estimated at 1 report per 
year for a new product line and 2 
reports per year on manufacturing 
information. There are 6 (six) 
respondents in the country covered by 
the requirements. Total burden for all 
manufacturers of new aftermarket 
converters is about 60 hours per year. 
There are annual operating costs of 
about $60 per manufacturer, and service 
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costs of $35,700 per respondent. There 
are no annualized capital costs. Startup 
costs have been completed. 

For converter reconditioners, the 
average annual hourly reporting burden 
is 631 hours per respondent. The 
reporting is mandatory. The frequency 
of response is 2 reports per year based 
on approximately 8900 tests of used 
converters per respondent. Total burden 
for the 8 respondents is about 5048 
hours. There are annual operation/
maintenance costs of approximately 
$200 per respondent. There are 
annualized capital costs of about 
$38,244 per respondent. For aftermarket 
converter installers, there is no 
reporting burden. The average annual 
record keeping burden is approximately 
3.5 hours per respondent. Total burden 
for the estimated 30,000 installers is 
105,000 hours. 

Burden means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, disclose, or 
otherwise provide information to or for 
a federal agency. This includes the time 
needed to review instructions; to 
develop, and utilize technology and 
systems for the purposes of collecting 
and validating information; processing 
and maintaining information, and 
providing information as required. 
Training personnel to accurately 
respond to the collection of information; 
searching data sources; reviewing, 
transmitting, and/disclosing information 
are also part of the burden.

Dated: May 23, 2005. 
Walker Smith, 
Director, Office of Civil Enforcement.
[FR Doc. 05–10766 Filed 5–27–05; 8:45 am] 
BILLING CODE 6560–50–P

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL–7919–4; Docket ID Numbers: OAR–
2005–0120 to OAR–2005–0121] 

Agency Information Collection 
Activities: Proposed Collections; 
Request for Comment on Two 
Proposed Information Collection 
Requests (ICRs)

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this document announces 
that EPA is planning to submit two 
continuing Information Collection 
Requests (ICRs) to the Office of 
Management and Budget (OMB). This is 
a request to renew two existing 

approved collections. These ICRs are 
scheduled to expire between August 31, 
2005 and December 31, 2005 as listed 
below. Refer to section INFORMATION 
FOR INDIVIDUAL ICRS for information 
pertaining to each individual ICR. 
Before submitting these ICRs to OMB for 
review and approval, EPA is soliciting 
comments on specific aspects of the 
proposed information collections as 
described below.
DATES: Comments must be submitted on 
or before August 1, 2005.
ADDRESSES: Submit your comments, 
referencing the appropriate docket ID 
number listed under each ICR title (see 
below), to EPA online using EDOCKET 
(our preferred method), by email to a-
and-r-docket@epamail.epa.gov, or by 
mail to: EPA Docket Center, 
Environmental Protection Agency, Air 
and Radiation Docket and Information 
Center, Mail Code 6102T, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460.

FOR FURTHER INFORMATION CONTACT: Ms. 
Nydia Y. Reyes-Morales, Mail Code 
6403J, Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460; telephone 
number: 202–343–9264; fax number: 
202–343–2804; email address: reyes-
morales.nydia@epa.gov.

SUPPLEMENTARY INFORMATION: EPA has 
established a public docket for each ICR. 
The docket number of each ICR is listed 
below under the ICR title. The dockets 
are available for public viewing at the 
Air and Radiation Docket in the EPA 
Docket Center (EPA/DC), EPA West, 
Room B102, 1301 Constitution Ave., 
NW., Washington, DC. The EPA Docket 
Center Public Reading Room is open 
from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding legal 
holidays. The telephone number for the 
Reading Room is (202) 566–1744, and 
the telephone number for the Air and 
Radiation Docket is (202) 566–1742. An 
electronic version of the public docket 
is available through EPA Dockets 
(EDOCKET) at http://www.epa.gov/
edocket. Use EDOCKET to obtain a copy 
of the draft collection of information, 
submit or view public comments, access 
the index listing of the contents of the 
public docket, and to access those 
documents in the public docket that are 
available electronically. Once in the 
system, select ‘‘search,’’ then key in the 
appropriate docket ID number as 
identified below. 

Any comments related to these ICRs 
should be submitted to EPA within 60 
days of this notice. EPA’s policy is that 
public comments, whether submitted 
electronically or in paper, will be made 

available for public viewing in 
EDOCKET as EPA receives them and 
without change, unless the comment 
contains copyrighted material, CBI, or 
other information whose public 
disclosure is restricted by statute. When 
EPA identifies a comment containing 
copyrighted material, EPA will provide 
a reference to that material in the 
version of the comment that is placed in 
EDOCKET. The entire printed comment, 
including the copyrighted material, will 
be available in the public docket. 
Although identified as an item in the 
official docket, information claimed as 
CBI, or whose disclosure is otherwise 
restricted by statute, is not included in 
the official public docket, and will not 
be available for public viewing in 
EDOCKET. For further information 
about the electronic docket, see EPA’s 
Federal Register notice describing the 
electronic docket at 67 FR 38102 (May 
31, 2002), or go to http://www.epa.gov./
edocket. 

Information for All ICRS 

The information requested under all 
ICRs is collected by the Engine 
Programs Group, Certification and 
Compliance Division, Office of 
Transportation and Air Quality, Office 
of Air and Radiation. Confidentiality of 
proprietary information submitted by 
manufacturers is granted in accordance 
with the Freedom of Information Act, 
EPA regulations at 40 CFR part 2, and 
class determinations issued by EPA’s 
Office of General Counsel. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in 40 
CFR are listed in 40 CFR part 9. 

The EPA would like to solicit 
comments to: 

(i) Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the Agency, including 
whether the information will have 
practical utility; 

(ii) Evaluate the accuracy of the 
Agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used;

(iii) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(iv) Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated electronic, 
mechanical, or other technological 
collection techniques or other forms of 
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information technology, e.g., permitting 
electronic submission of responses. 

An estimated burden is provided for 
each ICR. Burden means the total time, 
effort, or financial resources expended 
by persons to generate, maintain, retain, 
or disclose or provide information to or 
for a Federal agency. This includes the 
time needed to review instructions; 
develop, acquire, install, and utilize 
technology and systems for the purposes 
of collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 

Information for Individual ICRS 
(1) Title: Nonconformance Penalties 

for Heavy-Duty Engines and Heavy-Duty 
Vehicles, including Light-Duty Trucks; 
EPA ICR Number 1285.06, OMB Control 
Number 2060–0132, expiring on 7/31/
2005. 

Docket Number: OAR–2005–0120. 
Affected entities: Entities potentially 

affected by this action are manufacturers 
of heavy-duty engines, heavy-duty 
vehicles and light-duty trucks. 

Abstract: Section 206(g) of the Clean 
Air Act, as amended, contains 
nonconformance penalty provisions 
(NCP) that allow manufacturers to 
introduce into commerce heavy-duty 
engines or vehicles (including light-duty 
trucks) which fail to conform with 
certain emission standards upon 
payment of a monetary penalty. 
Manufacturers who elect to use NCPs 
are require to test production engines 
and vehicles to determine the extent of 
their nonconformity and conduct a 
Production Compliance Audit (PCA). 
The collection activities of the 
nonconformance penalty program 
include periodic reports and other 
information (including the results of 
emission testing conducted during the 
PCA). CCD will use this information to 
ensure that manufacturers are 
complying with the regulations and that 
appropriate nonconformance penalties 
are being paid. Responses to this 
collection are voluntary. 

Burden Statement: The annual public 
reporting and recordkeeping burden is 
estimated to average 196 hours per 
response.

(2) Title: Exclusion Determinations for 
New Non-road Spark-ignited Engines, 
New Compression-ignited Engines, New 
On-road Heavy Duty Engines, New 

Marine Engines and New Locomotive 
Engines; EPA ICR Number 1852.03; 
OMB Control Number 2060–0395, 
expiring on 8/31/2005. 

Docket Number: OAR–2005–0121. 
Affected entities: Entities potentially 

affected by these actions are engine 
manufacturers, equipment 
manufacturers and importers. 

Abstract: Some types of engines are 
excluded from compliance with current 
regulations. A manufacturer may make 
an exclusion determination by itself; 
however, manufacturers and importers 
may routinely request EPA to make such 
determination to ensure that their 
determination does not differ from 
EPA’s. Only needed information such as 
engine type, horsepower rating, 
intended usage, etc., is requested to 
make an exclusion determination. 
Responses to this collection are 
voluntary. 

Burden Statement: The annual public 
reporting and recordkeeping burden for 
this collection of information is 
estimated to average seven hours per 
response.

Dated: May 25, 2005. 
Jeffrey R. Holmstead, 
Assistant Administrator, Office of Air and 
Radiation.
[FR Doc. 05–10767 Filed 5–27–05; 8:45 am] 
BILLING CODE 6560–50–P

ENVIRONMENTAL PROTECTION 
AGENCY 

[OW–2003–0030; FRL–7918–8] 

Agency Information Collection 
Activities: Proposed Collection; 
Comment Request; Information 
Collection Request for Great Lakes 
Water Quality Guidance Reporting 
Requirements, EPA ICR Number 
1639.04, OMB Control Number 2040–
0180

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the 
Paperwork Reduction Act (44 U.S.C. 
3501 et seq.), this document announces 
that EPA is planning to submit a 
continuing Information Collection 
Request (ICR) to the Office of 
Management and Budget (OMB). This is 
a request to renew an existing approved 
collection. This ICR is scheduled to 
expire on May 31, 2005. However, EPA 
is requesting a three-month extension to 
complete this renewal process. Before 
submitting the ICR to OMB for review 
and approval, EPA is soliciting 
comments on specific aspects of the 

proposed information collection as 
described below.
DATES: Comments must be submitted on 
or before August 1, 2005.
ADDRESSES: Submit your comments, 
referencing docket ID number OW–
2003–0030, to EPA online using 
EDOCKET (our preferred method), by e-
mail to ow-docket@epa.gov, or by mail 
to: EPA Docket Center, Environmental 
Protection Agency, Water Docket, Mail 
Code 4101T, 1200 Pennsylvania Ave., 
NW., Washington, DC 20460.
FOR FURTHER INFORMATION CONTACT: 
Lynn Stabenfeldt, Office of Wastewater 
Management, 4201M, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460; 
telephone number: (202) 564–0602; fax 
number: (202) 501–2399; e-mail address: 
stabenfeldt.lynn@epa.gov.
SUPPLEMENTARY INFORMATION: EPA has 
established a public docket for this ICR 
under Docket ID number OW–2003–
0030, which is available for public 
viewing at the Water Docket in the EPA 
Docket Center (EPA/DC), EPA West, 
Room B102, 1301 Constitution Ave., 
NW., Washington, DC. The EPA Docket 
Center Public Reading Room is open 
from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding legal 
holidays. The telephone number for the 
Reading Room is (202) 566–1744, and 
the telephone number for the Water 
Docket is (202) 566–2426. An electronic 
version of the public docket is available 
through EPA Dockets (EDOCKET) at 
http://www.epa.gov/edocket. Use 
EDOCKET to obtain a copy of the draft 
collection of information, submit or 
view public comments, access the index 
listing of the contents of the public 
docket, and to access those documents 
in the public docket that are available 
electronically. Once in the system, 
select ‘‘search,’’ then key in the docket 
ID number identified above. 

Any comments related to this ICR 
should be submitted to EPA within 60 
days of this notice. EPA’s policy is that 
public comments, whether submitted 
electronically or in paper, will be made 
available for public viewing in 
EDOCKET as EPA receives them and 
without change, unless the comment 
contains copyrighted material, CBI, or 
other information whose public 
disclosure is restricted by statute. When 
EPA identifies a comment containing 
copyrighted material, EPA will provide 
a reference to that material in the 
version of the comment that is placed in 
EDOCKET. The entire printed comment, 
including the copyrighted material, will 
be available in the public docket. 
Although identified as an item in the 
official docket, information claimed as 
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CBI, or whose disclosure is otherwise 
restricted by statute, is not included in 
the official public docket, and will not 
be available for public viewing in 
EDOCKET. For further information 
about the electronic docket, see EPA’s 
Federal Register notice describing the 
electronic docket at 67 FR 38102 (May 
31, 2002), or go to http://www.epa.gov./
edocket. 

Affected entities: Entities potentially 
affected by this action are (1) industries 
discharging toxic pollutants to waters in 
the Great Lakes System as defined in 40 
CFR 132.2 and (2) publicly-owned 
treatment works discharging toxic 
pollutants to waters of the Great Lakes 
System as defined in 40 CFR 132.2. 

Title: Information Collection Request 
for Great Lakes Water Quality Guidance 
Reporting Requirements (OMB Control 
No. 2040–0180; EPA ICR No.1639.04, 
expiring May 31, 2005). 

Abstract: The primary objective of the 
Clean Water Act (CWA) is ‘‘to restore 
and maintain the chemical, physical 
and biological integrity of the nation’s 
waters’’ (Section 101(a)). CWA Section 
402 establishes the National Pollutant 
Discharge Elimination System (NPDES) 
permit program to regulate the discharge 
of any pollutant or combination of 
pollutants from point sources into the 
waters of the United States. CWA 
Section 402(a), as amended, authorizes 
the EPA Administrator to issue permits 
for the discharge of pollutants if those 
discharges meet the following 
requirements: 

• All applicable requirements of 
CWA Sections 301, 302, 306, 307, 308, 
and 403; and 

• Any conditions the Administrator 
determines are necessary to carry out 
the provisions and objectives of the 
CWA. 

Section 101 of the Great Lakes Critical 
Programs Act (CPA) amends Section 118 
of the CWA and directed EPA to publish 
water quality guidance for the Great 
Lakes System. Provisions of the 
Guidance are codified in 40 CFR part 
132. The Guidance establishes 
minimum water quality criteria, 
implementation procedures, and 
antidegradation provisions for the Great 
Lakes System.

Permitting authorities currently 
require dischargers to provide 
information such as the name, location, 
and description of facilities to identify 
the facilities that require permits. EPA 
and authorized NPDES States store 
much of this basic information in the 
Permit Compliance System (PCS) 
database. PCS provides EPA with a 
nationwide inventory of NPDES permit 
holders. EPA Headquarters uses the 
information contained in the PCS to 

develop reports on permit issuance, 
backlogs, and compliance rates. The 
Agency also uses the information to 
respond to public and Congressional 
inquiries, develop and guide its 
policies, formulate its budgets, assist 
States in acquiring authority for 
permitting programs, and manage its 
programs to ensure national consistency 
in permitting. 

NPDES permit applications and 
requests for supplemental information 
currently require information about 
wastewater treatment systems, 
pollutants, discharge rates and volumes, 
whole effluent toxicity testing and other 
data. Additional information collection 
requirements that may be necessary to 
implement State, Tribal, or EPA 
promulgated provisions consistent with 
the Great Lakes Guidance include: (1) 
Monitoring (pollutant-specific and 
whole effluent toxicity or WET); (2) 
pollutant minimization programs; (3) 
bioassays to support the development of 
water quality criteria; (4) 
antidegradation policy/demonstrations; 
and, (5) regulatory relief options (e.g., 
variances from water quality criteria). 

This information may be used to 
ensure compliance with provisions 
consistent with the Guidance and re-
evaluate existing permit conditions and 
monitoring requirements. Data on 
discharges is entered into STORET and 
PCS, EPA’s databases for ambient water 
quality data and NPDES permits, 
respectively. Results of water quality 
criteria testing will be entered into an 
EPA Information Clearinghouse 
database. Some of the burden hours 
associated with applications in the 
existing ICR that EPA is renewing have 
been placed in the Water Quality 
Standards ICR (OMB Control #2040–
0049, EPA #0988.08, to expire August 
31, 2005). 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in 40 
CFR are listed in 40 CFR part 9. 

The EPA would like to solicit 
comments to: 

(i) Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the Agency, including 
whether the information will have 
practical utility; 

(ii) Evaluate the accuracy of the 
Agency’s estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

(iii) Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

(iv) Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated electronic, 
mechanical, or other technological 
collection techniques or other forms of 
information technology, e.g., permitting 
electronic submission of responses. 

Burden Statement: This ICR provides 
an estimate of the burden and costs 
associated with implementation of the 
final Great Lakes Water Quality 
Guidance. The total annual burden to all 
respondents is estimated to be 29,523 
with associated costs of $3,121,930. The 
total annual burden includes an 
estimated average annual reporting 
burden of 7 hours per discharger with 
a corresponding response frequency that 
varies depending on the discharger’s 
effluent characteristics. The estimated 
average annual labor cost per discharger 
is $392 with average annual operations 
and maintenance costs per discharger 
estimated at $408. The estimated annual 
average burden hours for states is 274 
hours with a corresponding labor cost of 
$10,776. The estimated number of 
respondents for this renewal ICR is 
3,795. Burden means the total time, 
effort, or financial resources expended 
by persons to generate, maintain, retain, 
or disclose or provide information to or 
for a Federal agency. This includes the 
time needed to review instructions; 
develop, acquire, install, and utilize 
technology and systems for the purposes 
of collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information.

Dated: May 20, 2005. 

James A. Hanlon, 
Director, Office of Wastewater Management.
[FR Doc. 05–10771 Filed 5–27–05; 8:45 am] 

BILLING CODE 6560–50–P
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ENVIRONMENTAL PROTECTION 
AGENCY 

[R08–OAR–2005–UT–0004; FRL 7918–9] 

Adequacy Determination for the Salt 
Lake City Area Carbon Monoxide 
Maintenance State Implementation 
Plan for Transportation Conformity 
Purposes; State of Utah

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice of adequacy.

SUMMARY: In this document, EPA is 
notifying the public that we have found 
that the motor vehicle emissions budget 
for 2019 in the Salt Lake City, Utah 
Carbon Monoxide Maintenance Plan, 
that was submitted by Utah Governor 
Olene S. Walker on October 19, 2004, is 
adequate for transportation conformity 
purposes. 40 CFR 93.118(e)(2) requires 
that EPA declare an implenatation plan 
submission’s motor vehicle emissions 
budget adequate for conformity 
purposes prior to the budget being used 
to satisfy the conformity requirements of 
40 CFR 93. As a result of our finding, 
the Wasatch Front Regional Council of 
Government, the Utah Department of 
Transportation and the U.S. Department 
of Transportation are required to use the 
motor vehicle emissions budget from 
this submitted maintenance plan for 
future transportation conformity 
determinations.
DATES: This finding is effective June 15, 
2005.
FOR FURTHER INFORMATION CONTACT: 
Jeffrey Kimes, Air & Radiation Program 
(8P–AR), United States Environmental 
Protection Agency, Region 8, 999 18th 
Street, Suite 300, Denver, Colorado 
80202–2466, (303) 312–6445, 
kimes.jeffrey@epa.gov.

The letter documenting our finding is 
available at EPA’s conformity Web site: 
http://www.epa.gov/transp/conform/
adequacy.htm.

SUPPLEMENTARY INFORMATION: 
Throughout this document ‘‘we’’, ‘‘us’’, 
or ‘‘our’’ are used to mean EPA. 

This action is simply an 
announcement of a finding that we have 
already made. We sent a letter to the 
Utah Division of Air Quality on May 2, 
2005, stating that the motor vehicle 
emissions budgets in the submitted Salt 
Lake City, Utah Carbon Monoxide 
Maintenance Plan are adequate. This 
finding has also been announced on our 
conformity Web site at http://
www.epa.gov/otaq/transp/conform/
adequacy.htm.

Transportation conformity is required 
by section 176(c) of the Clean Air Act. 
Out conformity rule requires that 

transportation plans, programs, and 
projects conform to SIPs and establishes 
the criteria and procedures for 
determining whether or not they 
demonstrate conformity. Conformity to 
a SIP means that transportation 
activities will not produce new air 
quality violations, worsen existing 
violations, or delay timely attainment of 
the national ambient air quality 
standards. 

The criteria by which we determine 
whether a SIP’s motor vehicle emission 
budgets are adequate for conformity 
purposes are outlined in 40 CFR 
93.118(e)(4). Please note that an 
adequacy review is separate from our 
completeness review, and it also should 
not be used to prejudge our ultimate 
approval of the SIP. Even if we find a 
budget adequate, the SIP could later be 
disapproved, and vice versa. 

The process for determining the 
adequacy of a transportation conformity 
budget is described at 40 CFR 93.118(f). 

For the reader’s ease, we have 
excerpted the motor vehicle emission 
budget from the Salt Lake City, Utah 
Carbon Monoxide Maintenance Plan it 
is as follows: Motor vehicle emissions 
budget for the year 2019 is 278.62 tons 
per day of CO. 40 CFR 93.118(e)(1) 
requires that previously approved 
budget for years other than 2019 must 
still be used in any conformity 
determination until the maintenance 
plan is fully approved by EPA.

Authority: 42 U.S.C. 7401 et seq.

Dated: May 10, 2005. 
Robert E. Roberts, 
Regional Administrator, Region 8.
[FR Doc. 05–10770 Filed 5–27–05; 8:45 am] 
BILLING CODE 6560–50–M

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL–7918–7] 

EPA Science Advisory Board (SAB) 
Staff Office; Request for Nominations 
of Experts for the SAB Advisory Panel 
for Polychlorinated Biphenyl (PCB) 
Risks Associated With Establishing an 
Artificial Reef

AGENCY: Environmental Protection 
Agency (EPA).

ACTION: Notice.

SUMMARY: The Science Advisory Board 
(SAB) Staff Office is requesting the 
nomination of experts for a SAB 
Advisory Panel for PCB risks associated 
with an artificial reef established from a 
former United States Navy ship.

DATES: Nominations should be 
submitted by June 21, 2005, per 
instructions below.
FOR FURTHER INFORMATION CONTACT: Any 
member of the public wishing further 
information regarding this Notice and 
Request for Nominations may contact 
Dr. Sue Shallal, Designated Federal 
Officer (DFO), SAB Staff Office, by 
telephone/voice mail at (202) 343–9977; 
by fax at (202) 233–0643; or via e-mail 
at: shallal.suhair@epa.gov. General 
information concerning the EPA Science 
Advisory Board can be found on the 
EPA SAB Web site at: http://
www.epa.gov/sab. 

Technical contact: The U.S. Navy’s 
draft assessment that is the subject of 
this advisory activity will be available 
from the U.S. Environmental Protection 
Agency’s (EPA) Region 4. For questions 
and information concerning these 
materials, please contact Craig Brown at 
(404) 562–8990 or brown.craig@epa.gov.
SUPPLEMENTARY INFORMATION: 

Background: The U.S. Navy and the 
State of Florida are planning to deploy 
the ex-Oriskany, a World War II era 
aircraft carrier, as an artificial reef in the 
Gulf of Mexico. In accordance with the 
Toxic Substances Control Act (TSCA) 
and its implementing Federal PCB 
regulations (40 CFR Part 761), the U.S. 
Navy has applied for and must obtain a 
risk-based PCB disposal approval prior 
to sinking the vessel with non-liquid 
PCBs onboard. The EPA may approve 
such an application if it finds the 
disposal action will not pose an 
unreasonable risk of injury to human 
health or the environment. To evaluate 
the potential transfer of non-liquid PCBs 
to the marine environment and the 
subsequent risk that they might pose to 
human and ecological receptors using 
the artificial reef, the Navy performed 
leaching studies of different on-board 
PCB containing materials followed by 
fate and transport modeling of the 
leaching results to evaluate how 
released chemicals might behave in the 
near-reef marine environment. The U.S. 
Navy has also developed a fate and 
transport model known as the 
Prospective Risk Assessment Model 
(PRAM). EPA Region 4 has requested 
that the SAB conduct a consultation 
followed by an advisory on the U.S. 
Navy’s assessment of potential human 
health and environmental risks from 
PCBs released from the ex-Oriskany 
following deployment as an artificial 
reef. The focus of the SAB consultation 
and advisory includes the leaching 
studies, the PRAM, and characterization 
of potential risks. 

The SAB was established by 42 U.S.C. 
4365 to provide independent scientific 
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and technical advice, consultation, and 
recommendations to the EPA 
Administrator on the technical basis for 
Agency positions and regulations. A 
SAB panel composed of current 
members will conduct a consultation. 
The purpose of a consultation is to 
provide non-consensus, oral advice on 
the preliminary assessment. Following 
the consultation, the SAB will conduct 
an advisory to provide consensus 
written advice on the U.S. Navy’s 
revised assessment. The advisory will 
be conducted by a panel consisting of 
current SAB members and additional 
outside experts. These panels will 
comply with the provisions of the 
Federal Advisory Committee Act 
(FACA) and all appropriate SAB 
procedural policies. As such, all public 
meetings will be announced in the 
Federal Register at least 15 days prior 
to their scheduled times. Upon 
completion, the advisory panel’s report 
will be submitted to the Chartered SAB 
for final approval prior to transmittal to 
the EPA Administrator.

Request for Nominations: The SAB 
Staff Office is seeking public 
nominations of recognized experts to 
serve on the advisory panel. The 
nominees should have expertise in one 
or more of the following areas: PCB 
chemistry; fate and transport modeling; 
exposure assessment; and PCB toxicity 
to human health and aquatic 
ecosystems. 

Process and Deadline for Submitting 
Nominations: Any interested person or 
organization may nominate individuals 
qualified in the areas of expertise 
described above to serve on the SAB 
Artificial Reef PCB Risk Advisory Panel. 
Nominations should be submitted in 
electronic format through the SAB 
Nomination Form which can be 
accessed through a link on the blue 
navigational bar on the SAB Web site at: 
http://www.epa.gov/sab/
sab_panel_form.htm. To be considered, 
all nominations must include the 
information requested on that form. 

Anyone who is unable to submit 
nominations using this form and any 
questions concerning any aspects of the 
nomination process may contact the 
DFO, as indicated above in this notice. 
Nominations should be submitted in 
time to arrive no later than June 21, 
2005. Any questions concerning either 
this process or any other aspects of this 
notice should be directed to the DFO. 
The process for forming a SAB panel is 
described in the Overview of the Panel 
Formation Process at the Environmental 
Protection Agency, Science Advisory 
Board (EPA–SAB–EC–COM–02–010), on 
the SAB Web site at: http://
www.epa.gov/sab/pdf/ec02010.pdf. 

From the nominees identified by 
respondents to this Federal Register 
notice (termed the ‘‘Widecast’’), the SAB 
Staff Office will develop a smaller 
subset (known as the ‘‘Short List’’) for 
more detailed consideration. The Short 
List will be posted on the SAB Web Site 
at: http://www.epa.gov/sab, and will 
include, for each candidate, the 
nominee’s name and biosketch. Public 
comments on the Short List will be 
accepted during the comment period, 
the public will be requested to provide 
information, analysis or other 
documentation on nominees that the 
SAB Staff Office should consider in 
evaluating candidates for the Panel. 

For the SAB, a balanced panel (i.e., 
committee, subcommittee, or panel) is 
characterized by inclusion of candidates 
who possess the necessary domains of 
knowledge, the relevant scientific 
perspectives (which, among other 
factors, can be influenced by work 
history and affiliation), and the 
collective breadth of expertise and 
experience to adequately address the 
charge. Public responses to the Short 
List candidates will be considered in the 
selection of the panel, along with 
information provided by candidates and 
information gathered by SAB Staff 
independently on the background of 
each candidate (e.g., financial disclosure 
information and computer searches to 
evaluate a nominee’s prior involvement 
with the topic under review). Specific 
criteria to be used in evaluation of an 
individual Panel member include: (a) 
Scientific and/or technical expertise, 
knowledge, and experience (primary 
factors); (b) absence of financial 
conflicts of interest; (c) scientific 
credibility and impartiality; (d) 
availability and willingness to serve; 
and (e) ability to work constructively 
and effectively in committees. 

Prospective candidates will be 
required to complete and submit the 
‘‘Confidential Financial Disclosure 
Form for Special Government 
Employees Serving on Federal Advisory 
Committees at the U.S. Environmental 
Protection Agency’’ (EPA Form 3110–
48). This confidential form allows 
Government officials to determine 
whether there is a statutory conflict 
between that person’s public 
responsibilities (which includes 
membership on an EPA Federal 
advisory committee) and private 
interests and activities, or the 
appearance of a lack of impartiality, as 
defined by Federal regulation. The form 
may be viewed and downloaded from 
the following URL address: http://
www.epa.gov/sab/pdf/epaform3110-
48.pdf.

Dated: May 23, 2005. 
Vanessa T. Vu, 
Director, EPA Science Advisory Board Staff 
Office.
[FR Doc. 05–10677 Filed 5–27–05; 8:45 am] 
BILLING CODE 6560–50–P

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL–7919–1] 

Meeting of the Local Government 
Advisory Committee

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: The Local Government 
Advisory Committee and its three 
subcommittees; the Small Community 
Advisory Subcommittee (SCAS), Water 
Subcommittee and Indicators 
Subcommittee will meet on June 8–10, 
2005 in Arlington, VA. The Committee 
will be discussing environmental 
indicators, potential engagement in the 
Agency’s regulatory process, and 
providing assistance to small towns. 

The SCAS, Water and Indicators 
Subcommittees will meet in separate 
sessions on Wednesday, June 8, at EPA 
Headquarters located at 1200 
Pennsylvania Ave., NW., Washington, 
DC. The Subcommittees sessions will 
begin at 1 p.m. and conclude at 5 p.m. 
on the 3rd floor of the Ariel Rios North 
Building in conference rooms 3428, 
3528 and 3530. The subcommittees will 
be discussing drinking water, 
affordability, small communities 
partnership program and the Great Lake 
Regional Collaborations. 

The Committee will hear comments 
from the public between 1 p.m.–1:15 
p.m. on Thursday, June 9. Each 
individual or organization wishing to 
address the LGAC meeting will be 
allowed a maximum of five minutes to 
present their point of view. Please 
contact the Designated Federal Officer 
(DFO) at the number listed below to 
schedule agenda time. Time will be 
allotted on a first come, first serve basis, 
and the total period for comments may 
be extended, if the number of requests 
for appearances require it. 

This is an open meeting and all 
interested persons are invited to attend. 
LGAC meeting minutes and 
Subcommittee summary notes will be 
available after the meeting and can be 
obtained by written request from the 
DFO. Members of the public are 
requested to call the DFO at the number 
listed below if planning to attend so that 
arrangements can be made to 
comfortably accommodate attendees as 
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much as possible. Seating will be on a 
first come, first serve basis.
DATES: The Local Government Advisory 
Committee plenary session will begin at 
8:30 a.m. Thursday, June 9 and 
conclude at 2 p.m. on Friday, June 10.
ADDRESSES: The LGAC meeting will be 
held at the Embassy Suites Hotel, 
located at 1300 Jefferson Davis Highway 
in the Adams Conference Room. 

Additional information can be 
obtained by writing the DFO at 1200 
Pennsylvania Avenue, NW., (1301A), 
Washington, DC 20460.
FOR FURTHER INFORMATION CONTACT: The 
DFO for the Local Government Advisory 
Committee (LGAC) is Pamela Luttner 
(202) 564–3107. 

Information on Services for the 
Handicapped: For information on 
facilities or services for the handicapped 
or to request special assistance at the 
meetings, contact the Designated 
Federal Officer at (202) 564–3107 as 
soon as possible.

Dated: May 12, 2005. 
Pamela A. Luttner, 
Designated Federal Officer, Local Government 
Advisory Committee.
[FR Doc. 05–10769 Filed 5–27–05; 8:45 am] 
BILLING CODE 6560–50–M

ENVIRONMENTAL PROTECTION 
AGENCY 

[FRL–7919–2] 

Science Advisory Board Staff Office; 
Notification of Advisory Meeting of the 
Science Advisory Board; Regulatory 
Environmental Modeling (REM) 
Guidance Review Panel

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Notice.

SUMMARY: The Science Advisory Board 
(SAB) Regulatory Environmental 
Modeling (REM) Guidance Review 
Panel will hold a public teleconference 
to discuss its draft peer review report of 
the Agency’s draft guidance entitled, 
‘‘Draft Guidance on the Development, 
Evaluation, and Application of 
Regulatory Environmental Models,’’ 
dated November 2003 (referred to here 
also as the Draft Guidance), and the 
‘‘Models Knowledge Base’’ related to 
modeling activity within the EPA.
DATES: June 16, 2005, 10 a.m. to 1 p.m. 
Eastern Standard Time.
ADDRESSES: The public teleconference 
will take place via telephone only.
FOR FURTHER INFORMATION CONTACT: Any 
member of the public who wishes to: 
Obtain the teleconference call-in 

number and access code; would like to 
submit written or brief oral comments (3 
minutes or less for this public 
teleconference), or who wants further 
information concerning this public 
teleconference should contact Dr. Jack 
Kooyoomjian, Designated Federal 
Officer (DFO), EPA SAB, 1200 
Pennsylvania Avenue, NW., (MC 
1400F), Washington, DC 20460; via 
telephone/voice mail: (202) 343–9984; 
fax: (202) 233–0643; or e-mail at: 
kooyoomjian.jack@epa.gov. General 
information concerning the SAB can be 
found on the SAB Web site at: http://
www.epa.gov/sab.
SUPPLEMENTARY INFORMATION: 
Background: The EPA’s Council for 
Regulatory Environmental Modeling 
(CREM) has requested that the SAB 
review the Agency’s ‘‘Draft Guidance 
and Models Knowledge Base’’. The 
‘‘Draft Guidance’’ was prepared by the 
CREM in response to the EPA 
Administrator’s request to help continue 
to strengthen EPA’s development, 
evaluation and use of models in the 
Agency. The CREM ‘‘Models Knowledge 
Base’’ provides public internet-
accessible access to information on 
some of EPA’s most frequently used 
models. The ‘‘Draft Guidance and the 
Models Knowledge Base’’ are currently 
being reviewed by the SAB’s REM 
Guidance Review Panel, and are the 
subject of this conference call. 
Additional background information on 
this review activity, including all 
previous announcements (68 FR 46602, 
August 6, 2003; 70 FR 1243, January 6, 
2005; 70 FR 12477, March 14, 2005), 
meeting agendas, review and 
background materials can be found at 
the SAB Web site. The purpose of this 
meeting is for the SAB Panel to review 
the working draft report. 

Availability of Meeting Materials: 
Copies of the meeting agenda, the roster 
of the SAB’s REM Guidance Review 
Panel, and the latest working draft 
report of the REM Guidance Advisory 
Panel will be posted on the SAB Web 
site at: http://www.epa.gov/sab/panels/
cremgacpanel.html prior to the meeting. 

Persons who wish to obtain copies of 
the Agency’s Draft Guidance, the 
Models Knowledge Base or other 
materials pertinent to this advisory 
activity may obtain these materials at: 
http://www.epa.gov/crem, or http://
www.epa.gov/crem/sab. For further 
information regarding the Agency’s 
Draft Guidance or Models Knowledge 
Base or other relevant background 
materials, please contact Mr. Pasky 
Pascual of the U.S. EPA, Office of 
Science Policy, Office of Research & 
Development (Mail Code 8102), by 

telephone/voice mail at (202) 564–2259, 
by fax at (202) 565–2925; or via e-mail 
at pascual.pasky@epa.gov. 

Providing Oral or Written Comments 
at SAB Meetings: It is the policy of the 
SAB Staff Office to accept written 
public comments of any length, and to 
accommodate oral public comments 
wherever possible. The SAB Staff Office 
expects the public statements presented 
at its meetings will not be repetitive of 
previously-submitted oral or written 
statements. 

Oral Comments: In general, each 
individual or group requesting an oral 
presentation at a public teleconference 
will be limited to a total time of three 
minutes (unless otherwise indicated). 
Requests to provide oral comments must 
be in writing (e-mail, fax, or mail) and 
received by the DFO no later than noon 
Eastern Time five business days prior to 
the meeting in order to reserve time on 
the meeting agenda. 

Written Comments: Although the SAB 
Staff Office accepts written comments 
until the date of the meeting (unless 
otherwise stated), written comments 
should be received in the SAB Staff 
Office no later than noon Eastern Time 
five business days prior to the meeting 
so that the comments may be made 
available to the Panelists for their 
consideration. Comments should be 
supplied to the DFO (preferably by e-
mail) at the address/contact information 
noted above in the following formats: 
one hard copy with original signature, 
and one electronic copy via e-mail 
(acceptable file format: Adobe Acrobat 
PDF, WordPerfect, Word, or Rich Text 
files (in IBM–PC/Windows 98/2000/XP 
format)).

Dated: May 24, 2005. 
Vanessa T. Vu, 
Director, EPA Science Advisory Board Staff 
Office.
[FR Doc. 05–10768 Filed 5–27–05; 8:45 am] 
BILLING CODE 6560–50–P

FARM CREDIT ADMINISTRATION

Privacy Act of 1974; Establishment of 
a New System of Records

AGENCY: Farm Credit Administration.
ACTION: Notice of establishment of a new 
system of records maintained on 
individuals; request for comments. 

SUMMARY: Pursuant to the provisions of 
the Privacy Act of 1974, as amended (5 
U.S.C. 552a), notice is hereby given that 
the Farm Credit Administration (FCA) is 
publishing a system notice, which 
indicates the establishment of a new 
Privacy Act system of records. The 
system notice provides information on 
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the existence and character of the 
system of records for an Organization 
Locator and Personnel Roster.
DATES: Written comments should be 
received by June 30, 2005. The FCA 
filed a New System Report with 
Congress and the Office of Management 
and Budget on May 24, 2005. This 
notice will become effective without 
further publication on July 14, 2005, 
unless modified by a subsequent notice 
to incorporate comments received from 
the public.
ADDRESSES: Mail written comments to 
Debra Buccolo, Privacy Act Officer, 
Farm Credit Administration, McLean, 
Virginia 22102–5090. You may send 
comments by e-mail to 
dbuccolo@fca.gov. Copies of all 
communications received will be 
available for examination by interested 
parties in the offices of the Farm Credit 
Administration.
FOR FURTHER INFORMATION CONTACT: 
Debra Buccolo, Privacy Act Officer, 
Farm Credit Administration, McLean, 
Virginia 22102–5090, (703) 883–4022, 
TTY (703) 883–4020, or 

Jane Virga, Office of General Counsel, 
Farm Credit Administration, McLean, 
Virginia, 22102–5090, (703) 883–4071, 
TTY (703) 883–4020.
SUPPLEMENTARY INFORMATION: This 
publication satisfies the requirement of 
the Privacy Act of 1974 that agencies 
publish a system of records notice in the 
Federal Register when there is a 
revision, change, or addition to the 
system of records. As required by the 
Privacy Act of 1974, the FCA has 
identified a new system of records. The 
notice reflects designated points of 
contact for inquiring about the system, 
accessing the records, and requesting 
amendments to the records. 

The new system of records is: FCA–
17, Organization Locator and Personnel 
Roster. As required by 5 U.S.C. 552a(r) 
of the Privacy Act, as amended, the FCA 
has sent notice of this proposed system 
of records to the Office of Management 
and Budget, the Committee on 
Government Reform of the House of 
Representatives, and the Committee on 
Governmental Affairs of the Senate. The 
notice is published in its entirety below.

FCA–17 

SYSTEM NAME: 
Organization Locator and Personnel 

Roster System—FCA. 

SECURITY CLASSIFICATION: 
None. 

SYSTEM LOCATION: 
Records are located at the Farm Credit 

Administration. 

CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Current FCA employees. 

CATEGORIES OF RECORDS IN THE SYSTEM: 
Paper and electronic records. Includes 

information such as names; home 
addresses; telephone numbers; cell 
phone numbers; official titles or 
positions and organizations; 
photographs; and other information 
associated with identifying and 
contacting personnel. Locator records of 
Agency personnel. 

AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
12 U.S.C. 2243, 2252. 

PURPOSES:
To contact and recall personnel when 

required; locate personnel for routine 
and emergency matters; provide mail 
distribution and forwarding addresses; 
compile a social roster for official and 
non-official functions; send personal 
greetings and invitations; and locate 
individuals during medical 
emergencies, facility evacuations, and 
similar threat situations. To identify 
Agency personnel. 

ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

See the ‘‘General Statement of Routine 
Uses.’’

DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

None. 

POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 

STORAGE: 
Information stored in hard copy and 

electronically. 

RETRIEVABILITY: 
Retrievable by name. 

SAFEGUARDS: 
Access is limited to those whose 

official duties require access. File 
cabinets and rooms are locked during 
non-duty hours. Computers are 
protected by firewalls and passwords. 

RETENTION AND DISPOSAL: 
In accordance with National Archives 

and Records Administration General 
Records schedule requirements. 

SYSTEM MANAGER(S) ANDADDRESS: 
Director, Office of the Chief 

Information Officer, Farm Credit 
Administration, McLean, VA 22102–
5090. 

NOTIFICATION PROCEDURE: 
Direct all inquiries about this system 

of records to: Privacy Act Officer, Farm 

Credit Administration, McLean, VA 
22102–5090. 

RECORD ACCESS PROCEDURES: 

Same as above. 

CONTESTING RECORD PROCEDURES: 

Same as above. 

RECORD SOURCE CATEGORIES: 

Information in this system of records 
either comes from the individual to 
whom it applies or comes from 
information supplied by Agency 
officials. 

EXEMPTIONS CLAIMED FOR THE SYSTEM: 

None.
Dated: May 24, 2005. 

Jeanette C. Brinkley, 
Secretary, Farm Credit Administration Board.
[FR Doc. 05–10709 Filed 5–27–05; 8:45 am] 
BILLING CODE 6705–01–P

FEDERAL RETIREMENT THRIFT 
INVESTMENT BOARD 

Sunshine Act Meeting

TIME AND DATE: 2:30 p.m. (EDT), June 2, 
2005.
PLACE: 4th Floor Conference Room, 
1250 H Street, NW., Washington, DC.
STATUS: Closed to the public.
MATTERS TO BE CONSIDERED: 

Closed to the Public 

Procurement.
CONTACT PERSON FOR MORE INFORMATION:
Thomas J. Trabucco, Director, Office of 
External Affairs, (202) 942–1640.

Dated: May 26, 2005. 
Elizabeth S. Woodruff, 
Secretary to the Board, Federal Retirement 
Thrift Investment Board.
[FR Doc. 05–10897 Filed 5–26–05; 2:04 pm] 
BILLING CODE 6760–01–P

FEDERAL TRADE COMMISSION

[File No. 031 0181] 

San Juan IPA, Inc.; Analysis of 
Agreement Containing Consent Order 
To Aid Public Comment

AGENCY: Federal Trade Commission.
ACTION: Proposed consent agreement.

SUMMARY: The consent agreement in this 
matter settles alleged violations of 
federal law prohibiting unfair or 
deceptive acts or practices or unfair 
methods of competition. The attached 
Analysis to Aid Public Comment 
describes both the allegations in the 
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1 The comment must be accompanied by an 
explicit request for confidential treatment, 
including the factual and legal basis for the request, 
and must identify the specific portions of the 
comment to be withheld from the public record. 
The request will be granted or denied by the 
Commission’s General Counsel, consistent with 
applicable law and the public interest. See 
Commission Rule 4.9(c), 16 CFR 4.9(c).

2 Some arrangements can facilitate contracting 
between health care providers and payors without 
fostering an illegal agreement among competing 
physicians on fees or fee-related terms. One such 
approach, sometimes referred to as a ‘‘messenger 
model’’ arrangement, is described in the 1996 
Statements of Antitrust Enforcement Policy in 
Health Care jointly issued by the Federal Trade 
Commission and U.S. Department of Justice, at 125. 
See http://www.ftc.gov/reports/hlth3s.htm#9.

draft complaint and the terms of the 
consent order—embodied in the consent 
agreement—that would settle these 
allegations.
DATES: Comments must be received on 
or before June 17, 2005.
ADDRESSES: Interested parties are 
invited to submit written comments. 
Comments should refer to ‘‘San Juan 
IPA, Inc., File No. 031 0181,’’ to 
facilitate the organization of comments. 
A comment filed in paper form should 
include this reference both in the text 
and on the envelope, and should be 
mailed or delivered to the following 
address: Federal Trade Commission/
Office of the Secretary, Room 159–H, 
600 Pennsylvania Avenue, NW., 
Washington, DC 20580. Comments 
containing confidential material must be 
filed in paper form, must be clearly 
labeled ‘‘Confidential,’’ and must 
comply with Commission Rule 4.9(c). 
16 CFR 4.9(c) (2005). 1 The FTC is 
requesting that any comment filed in 
paper form be sent by courier or 
overnight service, if possible, because 
U.S. postal mail in the Washington area 
and at the Commission is subject to 
delay due to heightened security 
precautions. Comments that do not 
contain any nonpublic information may 
instead be filed in electronic form as 
part of or as an attachment to e-mail 
messages directed to the following e-
mail box: consentagreement@ftc.gov.

The FTC Act and other laws the 
Commission administers permit the 
collection of public comments to 
consider and use in this proceeding as 
appropriate. All timely and responsive 
public comments, whether filed in 
paper or electronic form, will be 
considered by the Commission, and will 
be available to the public on the FTC 
Web site, to the extent practicable, at 
http://www.ftc.gov. As a matter of 
discretion, the FTC makes every effort to 
remove home contact information for 
individuals from the public comments it 
receives before placing those comments 
on the FTC website. More information, 
including routine uses permitted by the 
Privacy Act, may be found in the FTC’s 
privacy policy, at http://www.ftc.gov/
ftc/privacy.htm.
FOR FURTHER INFORMATION CONTACT: 
Steve Vieux, Bureau of Competition, 
600 Pennsylvania Avenue, NW., 
Washington, DC 20580; (202) 326–2306.

SUPPLEMENTARY INFORMATION: Pursuant 
to section 6(f) of the Federal Trade 
Commission Act, 38 Stat. 721, 15 U.S.C. 
46(f), and Sections 2.34 of the 
Commission Rules of Practice, 16 CFR 
2.34, notice is hereby given that the 
above-captioned consent agreement 
containing a consent order to cease and 
desist, having been filed with and 
accepted, subject to final approval, by 
the Commission, has been placed on the 
public record for a period of thirty (30) 
days. The following Analysis to Aid 
Public Comment describes the terms of 
the consent agreement, and the 
allegations in the complaint. An 
electronic copy of the full text of the 
consent agreement package can be 
obtained from the FTC Home Page (for 
May 19, 2005), on the World Wide Web, 
at http://www.ftc.gov/os/2005/05/
index.htm. A paper copy can be 
obtained from the FTC Public Reference 
Room, Room 130–H, 600 Pennsylvania 
Avenue, NW., Washington, DC 20580, 
either in person or by calling (202) 326–
2222. 

Public comments are invited, and may 
be filed with the Commission in either 
paper or electronic form. All comments 
should be filed as prescribed in the 
ADDRESSES section above, and must be 
received on or before the date specified 
in the DATES section. 

Analysis of Agreement Containing 
Consent Order To Aid Public Comment 

The Federal Trade Commission has 
accepted, subject to final approval, an 
agreement containing a proposed 
consent order with San Juan IPA, Inc. 
(San Juan IPA). The agreement settles 
charges that San Juan IPA violated 
Section 5 of the Federal Trade 
Commission Act, 15 U.S.C. 45, by 
orchestrating and implementing 
agreements among physician members 
of San Juan IPA to fix prices and other 
terms on which they would deal with 
health plans, and to refuse to deal with 
such purchasers except on collectively-
determined terms. The proposed 
consent order has been placed on the 
public record for 30 days to receive 
comments from interested persons. 
Comments received during this period 
will become part of the public record. 
After 30 days, the Commission will 
review the agreement and the comments 
received, and decide whether it should 
withdraw from the agreement or make 
the proposed order final.

The purpose of this analysis is to 
facilitate public comment on the 
proposed order. The analysis is not 
intended to constitute an official 
interpretation of the agreement and 
proposed order, or to modify their terms 
in any way. Further, the proposed 

consent order has been entered into for 
settlement purposes only and does not 
constitute an admission by San Juan IPA 
that it violated the law or that the facts 
alleged in the complaint (other than 
jurisdictional facts) are true. 

The Complaint 
The allegations of the complaint are 

summarized below. 
San Juan IPA is an independent 

physician association (IPA) with 
approximately 120 physician members. 
San Juan IPA does business in the 
Farmington, New Mexico, area, which is 
located in the northwestern corner of 
New Mexico. 

San Juan IPA’s physician members 
account for approximately 80% of the 
physicians independently practicing 
(that is, those not employed by area 
hospitals) in and around the Farmington 
area. To be marketable in the 
Farmington area, a payor’s health 
insurance plan must have access to a 
large number of physicians who are 
members of San Juan IPA. 

Although San Juan IPA purported to 
operate as a ‘‘messenger model’’ 2—that 
is, an arrangement that does not 
facilitate horizontal agreements on 
price—it engaged in various actions that 
demonstrated or orchestrated such 
agreements. San Juan IPA coordinated 
joint pricing among its physician 
members in three ways. First, San Juan 
IPA was a party to contracts that a joint 
venture, in which San Juan IPA 
participated, collectively negotiated on 
behalf of San Juan IPA’s members. 
Second, San Juan IPA, on behalf of its 
physician members, collectively 
negotiated contracts for payment of 
physician services at full billed charges 
less a 10% discount, made collective 
demands, and refused to deal with 
payors. Finally, San Juan IPA 
coordinated its members’ responses to 
payor offers for fixed-price contracts, by 
not transmitting certain offers to its 
physician members and collectively 
demanding prices, on behalf of its 
physician members, from these payors.

San Juan IPA succeeded in forcing 
numerous health plans to raise the fees 
paid to its physician members, and 
thereby raised the cost of medical care 
in the Farmington area. San Juan IPA 
engaged in no efficiency-enhancing 
integration sufficient to justify joint 
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negotiation of fees. By orchestrating 
agreements among its members to deal 
only on collectively-determined terms, 
and actual or threatened refusals to deal 
with health plans that would not agree 
to those terms, San Juan IPA violated 
Section 5 of the FTC Act. 

The Proposed Consent Order 
The proposed order is designed to 

remedy the illegal conduct charged in 
the complaint and prevent its 
recurrence. It is similar to recent 
consent orders that the Commission has 
issued to settle charges that physician 
groups engaged in unlawful agreements 
to raise fees they receive from health 
plans. 

The proposed order’s specific 
provisions are as follows: 

Paragraph II.A prohibits San Juan IPA 
from entering into or facilitating any 
agreement between or among any 
physicians: (1) To negotiate with payors 
on any physician’s behalf; (2) to deal, 
not to deal, or threaten not to deal with 
payors; (3) on what terms to deal with 
any payor; or (4) not to deal 
individually with any payor, or to deal 
with any payor only through an 
arrangement involving San Juan IPA.

Other parts of Paragraph II reinforce 
these general prohibitions. Paragraph 
II.B prohibits San Juan IPA from 
facilitating exchanges of information 
between physicians concerning 
whether, or on what terms, to contract 
with a payor. Paragraph II.C bars 
attempts to engage in any action 
prohibited by Paragraph II.A or II.B, and 
Paragraph II.D proscribes inducing 
anyone to engage in any action 
prohibited by Paragraphs II.A through 
II.C. 

As in other Commission orders 
addressing providers’ collective 
bargaining with health care purchasers, 
certain kinds of agreements are 
excluded from the general bar on joint 
negotiations. San Juan IPA would not be 
precluded from engaging in conduct 
that is reasonably necessary to form or 
participate in legitimate joint 
contracting arrangements among 
competing physicians in a ‘‘qualified 
risk-sharing joint arrangement’’ or a 
‘‘qualified clinically-integrated joint 
arrangement.’’ The arrangement, 
however, must not facilitate the refusal 
of, or restrict, physicians in contracting 
with payors outside of the arrangement. 

As defined in the proposed order, a 
‘‘qualified risk-sharing joint 
arrangement’’ possesses two key 
characteristics. First, all physician 
participants must share substantial 
financial risk through the arrangement, 
such that the arrangement creates 
incentives for the physician participants 

jointly to control costs and improve 
quality by managing the provision of 
services. Second, any agreement 
concerning reimbursement or other 
terms or conditions of dealing must be 
reasonably necessary to obtain 
significant efficiencies through the joint 
arrangement. 

A ‘‘qualified clinically-integrated joint 
arrangement,’’ on the other hand, need 
not involve any sharing of financial risk. 
Instead, as defined in the proposed 
order, physician participants must 
participate in active and ongoing 
programs to evaluate and modify their 
clinical practice patterns in order to 
control costs and ensure the quality of 
services provided, and the arrangement 
must create a high degree of 
interdependence and cooperation 
among physicians. As with qualified 
risk-sharing arrangements, any 
agreement concerning price or other 
terms of dealing must be reasonably 
necessary to achieve the efficiency goals 
of the joint arrangement. 

Paragraph III, for three years, requires 
San Juan IPA to notify the Commission 
before participating in contracting with 
health plans on behalf of a qualified 
risk-sharing joint arrangement or a 
qualified clinically-integrated joint 
arrangement. Paragraph III also sets out 
the information necessary to make the 
notification complete. 

Paragraph IV, for three years, requires 
San Juan IPA to notify the Commission 
before entering into any arrangement to 
act as a messenger, or as an agent on 
behalf of any physicians, with payors 
regarding contracts. Paragraph IV also 
sets out the information necessary to 
make the notification complete. 

Paragraph V.A requires San Juan IPA 
to distribute the complaint and order to 
all physicians who have participated in 
San Juan IPA, and to payors that 
negotiated contracts with San Juan IPA 
or indicated an interest in contracting 
with San Juan IPA. Paragraph V.B 
requires San Juan IPA, at any payor’s 
request and without penalty, or, at the 
latest, within one year after the order is 
made final, to terminate its current 
contracts. Paragraph V.C requires San 
Juan IPA to distribute payor requests for 
contract termination to all physicians 
who participate in San Juan IPA. 
Paragraph V.D.1.b requires San Juan IPA 
to distribute the complaint and order to 
any payors that negotiate contracts with 
San Juan IPA in the next three years. 

Paragraphs VI and VII of the proposed 
order impose various obligations on San 
Juan IPA to report or provide access to 
information to the Commission to 
facilitate monitoring San Juan IPA’s 
compliance with the order. 

The proposed order will expire in 20 
years.

By direction of the Commission, Chairman 
Majoras not participating. 
Donald S. Clark, 
Secretary.
[FR Doc. 05–10682 Filed 5–27–05; 8:45 am] 
BILLING CODE 6750–01–P

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

[Docket No. 2005N–0178]

Agency Information Collection 
Activities; Proposed Collection; 
Comment Request; Regulations Under 
the Federal Import Milk Act

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Notice.

SUMMARY: The Food and Drug 
Administration (FDA) is announcing an 
opportunity for public comment on the 
proposed collection of certain 
information by the agency. Under the 
Paperwork Reduction Act of 1995 (the 
PRA), Federal agencies are required to 
publish notice in the Federal Register 
concerning each proposed collection of 
information, including each proposed 
extension of an existing collection of 
information, and to allow 60 days for 
public comment in response to the 
notice. This notice solicits comments on 
reporting and recordkeeping 
requirements in implementing the 
Federal Import Milk Act (FIMA).
DATES: Submit written or electronic 
comments on the collection of 
information by August 1, 2005.
ADDRESSES: Submit electronic 
comments on the collection of 
information to: http://www.fda.gov/
dockets/ecomments. Submit written 
comments on the collection of 
information to the Division of Dockets 
Management (HFA–305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852. All 
comments should be identified with the 
docket number found in brackets in the 
heading of this document.
FOR FURTHER INFORMATION CONTACT: 
Peggy Robbins, Office of Management 
Programs (HFA–250), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301–827–1223.
SUPPLEMENTARY INFORMATION: Under the 
PRA (44 U.S.C. 3501–3520), Federal 
agencies must obtain approval from the 
Office of Management and Budget 
(OMB) for each collection of 
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information they conduct or sponsor. 
‘‘Collection of information’’ is defined 
in 44 U.S.C. 3502(3) and 5 CFR 
1320.3(c) and includes agency requests 
or requirements that members of the 
public submit reports, keep records, or 
provide information to a third party. 
Section 3506(c)(2)(A) of the PRA (44 
U.S.C. 3506(c)(2)(A)) requires Federal 
agencies to provide a 60-day notice in 
the Federal Register concerning each 
proposed collection of information, 
including each proposed extension of an 
existing collection of information, 
before submitting the collection to OMB 
for approval. To comply with this 
requirement, FDA is publishing notice 
of the proposed collection of 
information set forth in this document.

With respect to the following 
collection of information, FDA invites 
comments on these topics: (1) Whether 
the proposed collection of information 
is necessary for the proper performance 

of FDA’s functions, including whether 
the information will have practical 
utility; (2) the accuracy of FDA’s 
estimate of the burden of the proposed 
collection of information, including the 
validity of the methodology and 
assumptions used; (3) ways to enhance 
the quality, utility, and clarity of the 
information to be collected; and (4) 
ways to minimize the burden of the 
collection of information on 
respondents, including through the use 
of automated collection techniques, 
when appropriate, and other forms of 
information technology.

Regulations Under the Federal Import 
Milk Act—21 CFR Part 1210 (OMB 
Control Number 0910–0212)—Extension

Under the regulations implementing 
FIMA (21 U.S.C. 141–149), milk or 
cream may be imported into the United 
States only by the holder of a valid 
import milk permit. Before such permit 
is issued: (1) All cows from which 

import milk or cream is produced must 
be physically examined and found 
healthy; (2) if the milk or cream is 
imported raw, all such cows must pass 
a tuberculin test; (3) the dairy farm and 
each plant in which the milk or cream 
is processed or handled must be 
inspected and found to meet certain 
sanitary requirements; (4) bacterial 
counts of the milk at the time of 
importation must not exceed specified 
limits; and (5) the temperature of the 
milk or cream at time of importation 
must not exceed 50° F. In addition, the 
regulations in part 1210 (21 CFR part 
1210) require that dairy farmers and 
plants maintain pasteurization records 
(§ 1210.15) and that each container of 
milk or cream imported into the United 
States bear a tag with the product type, 
permit number, and shipper’s name and 
address (§ 1210.22).

FDA estimates the burden of this 
collection of information as follows:

TABLE 1.—ESTIMATED ANNUAL REPORTING BURDEN1

Form No. 
21 CFR
Section

No. of
Respondents

Annual
Frequency

per Response 

Total Annual 
Responses 

Hours per
Response Total Hours 

FDA 1815/Permits granted on certifi-
cates 1210.23 8 1 8 0.5 4.0

FDA 1993/Application of permit 1210.20 8 1 8 0.5 4.0

FDA 1994/Tuberculin test 1210.13 1 1 1 0.5 0.5

FDA 1995/Physical examination of 
cows 1210.12 1 1 1 0.5 0.5

FDA 1996/Sanitary inspection of dairy 
farms 1210.11 8 200 1,600 1.5 2,400

FDA 1997/Sanitary inspections of 
plants 1210.14 8 1 8 2.0 16.0

Total 2,425.0

1There are no capital costs or operating and maintenance costs associated with this collection of information.

TABLE 2.—ESTIMATED ANNUAL RECORDKEEPING BURDEN1

21 CFR Section 
No. of

Recordkeepers Annual Frequency per 
Recordkeeping Total Annual Records 

Hours per
Record Total Hours 

1210.15 8 1 8 0.05 0.40

1There are no capital costs or operating and maintenance costs associated with this collection of information.

These estimates are based on the 
number of current permit holders and 
the number of inquiries that FDA has 
received regarding requests for 
applications in the past 3 years. No 
burden has been estimated for the 
tagging requirement in § 1210.22 
because the information on the tag is 
either supplied by FDA (permit number) 
or is disclosed to third parties as a usual 

and customary part of the shipper’s 
normal business activities (type of 
product, shipper’s name and address). 
Under 5 CFR 1320.3(c)(2), the public 
disclosure of information originally 
supplied by the Federal Government to 
the recipient for the purpose of 
disclosure to the public is not a 
collection of information. Under 5 CFR 
1320.3(b)(2)), the time, effort, and 

financial resources necessary to comply 
with a collection of information are 
excluded from the burden estimate if 
the reporting, recordkeeping, or 
disclosure activities needed to comply 
are usual and customary because they 
would occur in the normal course of 
activities. Low burden has been 
estimated for Forms FDA 1994 and 1995 
because they are not are not used often. 
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The Secretary of Health and Human 
Services has the discretion to allow 
Form FDA 1815, a duly certified 
statement signed by an accredited 
official of a foreign government, to be 
submitted in lieu of Forms FDA 1994 
and 1995. To date, Form FDA 1815 has 
been submitted in lieu of these forms.

Dated: May 17, 2005.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 05–10703 Filed 5–27–05; 8:45 am]
BILLING CODE 4160–01–S

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

[Docket No. 2005D–0174]

Draft Guidance on Expiration Dating of 
Unit-Dose Repackaged Drugs; 
Availability

AGENCY: Food and Drug Administration, 
HHS.
ACTION: Notice.

SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
availability of a draft guidance entitled 
‘‘Expiration Dating of Unit-Dose 
Repackaged Drugs.’’ The draft guidance 
is a proposed revision of section 
480.200 of FDA’s Compliance Policy 
Guide (CPG) (CPG 7132b.11). We are 
proposing to revise CPG 7132b.11 so 
that FDA enforcement policy regarding 
expiration dating of nonsterile unit-dose 
repackaged drugs under the agency’s 
current good manufacturing practice 
(CGMP) regulations is substantially 
comparable to the expiration dating 
standards for such drugs set forth in the 
U.S. Pharmacopeia (USP).
DATES: Submit written or electronic 
comments on the draft guidance by 
August 29, 2005. General comments on 
agency guidance documents are 
welcome at any time.
ADDRESSES: Submit written requests for 
single copies of the draft guidance to the 
Division of Drug Information (HFD–
240), Center for Drug Evaluation and 
Research, Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857. Send one self-
addressed adhesive label to assist that 
office in processing your requests. 
Submit written comments on the draft 
guidance to the Division of Dockets 
Management (HFA–305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852. Submit 
electronic comments to http://
www.fda.gov/dockets/ecomments. See 
the SUPPLEMENTARY INFORMATION section 

for electronic access to the draft 
guidance document.
FOR FURTHER INFORMATION CONTACT: 
Barry Rothman, Center for Drug 
Evaluation and Research (HFD–320), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 
301–827–9026.
SUPPLEMENTARY INFORMATION:

I. Background

We are announcing the availability of 
a draft guidance on ‘‘Expiration Dating 
of Unit-Dose Repackaged Drugs.’’ The 
document provides guidance on FDA’s 
enforcement policy regarding expiration 
dating of repackaged nonsterile solid 
and liquid unit-dose drugs under 
§ 211.137 (21 CFR 211.137). 
Specifically, the draft guidance states 
certain circumstances under which we 
intend to exercise enforcement 
discretion and do not intend to take 
action against repackagers for failure to 
conduct stability studies to support 
expiration dates for drug products in 
accordance with FDA regulations.

The draft guidance is a proposed 
revision of section 480.200 of the CPG 
(CPG 7132b.11), which we issued in 
February 1984 and revised in March 
1995. We originally issued CPG 
7132b.11 because unit-dose packaging 
systems had become widespread in 
health care, and questions had arisen as 
to whether drugs that were repackaged 
into unit-dose containers needed 
expiration dates based on stability data 
on the drugs in the unit-dose containers.

The CGMP regulations require that 
each drug product bear an expiration 
date derived from tests conducted on 
samples stored in the immediate 
container closure system in which the 
drug is marketed (see § 211.137(a), 
§ 211.166(a)(4) (21 CFR 211.166(a)(4))). 
This expiration dating ensures the 
drugs’ safety and efficacy over their 
intended shelf life. CPG 7132b.11 notes 
that the USP contains standards on 
beyond-use dating of nonsterile solid 
and liquid unit-dose drug products.

Since its adoption in 1984, the CPG 
has stated that, in light of the USP 
standards and under certain conditions, 
the agency does not deem it necessary 
that stability studies be conducted on 
drugs that are repackaged into unit-dose 
containers. Therefore, the CPG has 
stated that we do not intend to initiate 
enforcement action against any unit-
dose repackaging firm for failure to have 
stability studies supporting expiration 
dates, provided certain conditions are 
met, including that the expiration date 
does not exceed 6 months. At the time 
the CPG was adopted, this 
recommendation was substantially 

comparable to the USP standards on 
expiration dating of nonsterile unit-dose 
repackaged drug products.

In 2000, the USP revised its standards 
on the beyond-use dating of nonsterile 
solid and liquid dosage forms that are 
packaged in single-unit and unit-dose 
containers. The USP now states that, for 
such products, the beyond-use date 
must be 1 year from the date the drug 
is packaged into the single-unit or unit-
dose container or the expiration date on 
the manufacturer’s container, whichever 
is earlier, unless stability data or the 
manufacturer’s labeling indicates 
otherwise (USP 27, General Notices and 
Requirements, at 11).

We have considered the USP revision 
to its beyond-use standard and believe 
that similar conditions are appropriate 
for CPG 7132b.11 for expiration dating. 
We believe that under certain specified 
conditions, it may be appropriate to 
assign up to a one-year expiration dating 
period to solid and liquid oral dosage 
form drug products repackaged into 
unit-dose containers, without 
conducting new stability studies on the 
repackaged drug products. Therefore, 
we are proposing to revise CPG 
7132b.11 to clarify the agency’s exercise 
of enforcement discretion concerning 
expiration dating of nonsterile solid and 
liquid oral dosage form drug products 
that are repackaged into unit-dose 
containers.

Under draft revised CPG 7132b.11, the 
expiration date for a nonsterile 
repackaged unit-dose drug would not 
exceed the following: (1) One year from 
the date of repackaging, or (2) the 
expiration date on the container of the 
original manufacturer’s product, 
whichever is earlier, unless stability 
data or the original manufacturer’s 
product labeling indicated otherwise, 
and provided certain other 
recommendations specified in CPG 
7132b.11 were met. These other 
conditions include, but are not limited 
to, standards for containers, repackaging 
operations, and the repackaging 
environment.

Additionally, because CPG 7132b.11 
serves as Attachment B to section 
430.100 of the CPG (CPG 7132b.10, 
‘‘Unit Dose Labeling for Solid and 
Liquid Oral Dosage Forms’’), the 
proposed revision of CPG 7132b.11 will 
serve as Attachment B to CPG 7132b.10 
when CPG 7132b.11 is finalized.

We invite comments on the draft 
guidance. Additionally, we intend to 
conduct further study of the 
appropriateness of the proposed 
revision of CPG 7132b.11 regarding 
expiration dating on the unit-dose 
containers of nonsterile repackaged 
solid and liquid oral dosage form drug 
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products. We do not intend to make a 
final decision on the proposed revision 
of CPG 7132b.11 until we complete 
further study of the expiration dating 
issue to determine the most 
scientifically sound approach. We invite 
interested persons to submit data 
establishing appropriate expiration 
dating for such drug products.

This draft guidance is being issued 
consistent with FDA’s good guidance 
practices regulation (21 CFR 10.115). 
The draft guidance, when finalized, will 
represent the agency’s current thinking 
on expiration dating on nonsterile unit-
dose repackaged drug products. It does 
not create or confer any rights for or on 
any person and does not operate to bind 
FDA or the public. An alternative 
approach may be used if such approach 
satisfies the current requirements of the 
applicable statutes and regulations.

II. Comments
Interested persons may submit to the 

Division of Dockets Management (see 
ADDRESSES) written or electronic 
comments on the draft guidance. Submit 
a single copy of electronic comments or 
two paper copies of any mailed 
comments, except that individuals may 
submit one paper copy. Comments are 
to be identified with the docket number 
found in brackets in the heading of this 
document. The draft guidance and 
received comments may be seen in the 
Division of Dockets Management 
between 9 a.m. and 4 p.m., Monday 
through Friday.

III. Electronic Access
Persons with access to the Internet 

may obtain the documents at http://
www.fda.gov/cder/guidance/index.htm 
or http://ohrms/dockets/default.htm.

Dated: May 19, 2005.
Jeffrey Shuren,
Assistant Commissioner for Policy.
[FR Doc. 05–10702 Filed 5–27–05; 8:45 am]
BILLING CODE 4160–01–S

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Cancer Institute; Notice of 
Closed Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 

as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

Name of Committee: National Cancer 
Institute Initial Review Group, Subcommittee 
A—Cancer Center. 

Date: August 4–5, 2005. 
Time: 7 p.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Marriott Bethesda North Hotel, 5701 

Marinelli Road, Bethesda, MD 20852. 
Contact Person: David E. Maslow, PhD, 

Scientific Review Administrator, Resources 
and Training Review Branch, Division of 
Extramural Activities, National Cancer 
Institute, 6116 Executive Blvd., Room 8117, 
Bethesda, MD 20892–7405, (301) 496–2330, 
dm65y@nih.gov.
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.392, Cancer Construction; 
93.393, Cancer Cause and Prevention 
Research; 93.394, Cancer Detection and 
Diagnosis Research; 93.395, Cancer 
Treatment Research; 93.396, Cancer Biology 
Research; 93.397, Cancer Centers Support; 
93.398, Cancer Research Manpower; 93.399, 
Cancer Control, National Institutes of Health, 
HHS)

Dated: May 19, 2005. 
LaVerne Y. Stringfield, 
Director, Office of Federal Advisory 
Committee Policy.
[FR Doc. 05–10755 Filed 5–27–05; 8:45 am] 
BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Center for Complementary & 
Alternative Medicine; Notice of Closed 
Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

Name of Committee: National Center for 
Complementary and Alternative Medicine 
Special Emphasis Panel Meeting Conflict. 

Date: June 24, 2005. 
Time: 12 p.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: NIH/NCCAM, Democracy II, 6707 

Democracy Blvd., Suite 401, Bethesda, MD 
20892. 

Contact Person: Jeanette M. Hosseini, 
Scientific Review Administrator, National 
Center for Complementary and Alternative 
Medicine, 6707 Democracy Blvd, Suite 401, 
Bethesda, MD 20892, (301) 594–9096.

Dated: May 19, 2005. 
LaVerne Y. Stringfield, 
Director, Office of Federal Advisory 
Committee Policy.
[FR Doc. 05–10753 Filed 5–27–05; 8:45 am] 
BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Center on Minority Health and 
Health Disparities; Notice of Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of a meeting of the 
National Advisory Council on Minority 
Health and Health Disparities. 

The meeting will be open to the 
public as indicated below, with 
attendance limited to space available. 
Individuals who plan to attend and 
need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
notify the Contact Person listed below 
in advance of the meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

Name of Committee: National Advisory 
Council on Minority Health and Health 
Disparities. 

Date: June 21, 2005. 
Open: 8:30 a.m. to 4 p.m. 
Agenda: The agenda will include Opening 

Remarks, Administrative Matters, Director’s 
Report, NCMHD, National Academy of 
Sciences Report on Assessment of NIH 
Minority Research an Training Programs, 
NIH IC Health Disparities Research Report, 
NCMHD Program Highlights, other business 
of the Council. 
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Place: Gaitherburg Marriott Washingtonian 
Center, 9751 Washingtonian Boulevard, 
Gaithersburg, MD 20878. 

Closed: 4 p.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Gaithersburg Marriott 

Washingtonian Center, 9751 Washingtonian 
Boulevard, Gaithersburg, MD 20878. 

Contact Person: Donna Brooks, Asst. 
Director for Administration, National Center 
on Minority Health and Health Disparities, 
National Institutes of Health, 6707 
Democracy Blvd., Suite 800, Bethesda, MD 
20892, 301–435–2135, 
brooksd@ncmhd.nih.gov.

Any interested person may file written 
comments with the committee by forwarding 
the statement to the Contact Person listed on 
this notice. The statement should include the 
name, address, telephone number and when 
applicable, the business or professional 
affiliation of the interested person.

Dated: May 19, 2005. 
LaVerne Y. Stringfield, 
Director, Office of Federal Advisory 
Committee Policy.
[FR Doc. 05–10754 Filed 5–27–05; 8:45 am] 
BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Eye Institute; Notice of 
Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of a meeting of the 
National Advisory Eye Council. 

The meeting will be open to the 
public as indicated below with 
attendance limited to space available. 
Individuals who plan to attend and 
need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
notify the Contact Person listed below 
in advance of the meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

Name of Committee: National Advisory 
Eye Council. 

Date: June 9, 2005. 
Open: 8:30 a.m. to 2:30 p.m. 
Agenda: Following opening remarks by the 

Director, NEI, there will be presentations by 

the staff of the Institute and discussions 
concerning Institute programs. 

Place: Holiday Inn Georgetown, 2101 
Wisconsin Avenue, NW., Washington, DC 
20007. 

Closed: 2:30 p.m. to 5 p.m. 
Agenda: to review and evaluate grant 

applications. 
Place: Holiday Inn Georgetown, 2101 

Wisconsin Avenue, NW., Washington, DC 
20007. 

Contact Person: Lore Anne McNicol, PhD, 
Director, Division of Extramural Research, 
National Eye Institute, National Institutes of 
Health, Bethesda, MD 20892, (301) 451–2020.

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle. 

Any interested person may file written 
comments with the committee by forwarding 
the statement to the Contact Person listed on 
this notice. The statement should include the 
name, address, telephone number and when 
applicable, the business or professional 
affiliation of the interested person. 

Information is also available on the 
Institute’s/Center’s home page: http://
www.nei.nih.gov, where an agenda and any 
additional information for the meeting will 
be posted when available.
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.867, Vision Research, 
National Institutes of Health, HHS)

Dated: May 19, 2005. 
LaVerne Y. Stringfield, 
Director, Office of Federal Advisory 
Committee Policy.
[FR Doc. 05–10756 Filed 5–27–05; 8:45 am] 
BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Heart, Lung and Blood 
Institute; Notice of Closed Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in section 
552b(c)(6), Title 5 U.S.C., as amended. 
The grant applications and the 
discussions could disclose confidential 
trade secrets or commercial property 
such as patentable material, and 
personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

Name of Committee: Heart, Lung, and 
Blood Initial Review Group Clinical Trials 
Review Committee. 

Date: June 27–28, 2005. 

Time: 1 p.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Hyatt Regency Hotel, Inner Harbor, 

300 Light Street, Baltimore, MD 21202. 
Contact Person: Patricia A. Haggerty, PhD, 

Section Chief, Clinical Studies and Training 
Scientific Review Group, Review Branch, 
Division of Extramural Affairs, National 
Heart, Lung, and Blood Institute, NIH, 6701 
Rockledge Drive, Room 7194, MSC 7924, 
Bethesda, MD 20892, 301/435–0288, 
haggert@nhlbi.nih.gov.
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.233, National Center for 
Sleep Disorders Research; 93.837, Heart and 
Vascular Diseases Research; 93.838, Lung 
Diseases Research; 93.839, Blood Diseases 
and Resources Research, National Institutes 
of Health, HHS)

Dated: May 23, 2005. 
LaVerne Y. Stringfield, 
Director, Office of Federal Advisory 
Committee Policy.
[FR Doc. 05–10745 Filed 5–27–05; 8:45 am] 
BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Heart, Lung, and Blood 
Institute; Notice of Closed Meetings 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

Name of Committee: National Heart, Lung, 
and Blood Institute Special Emphasis Panel 
R13 Conference Grants. 

Date: July 1, 2005. 
Time: 8 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 

NHLBI, 6701 Rockledge II, Rockledge Drive, 
Room 7100, Bethesda, MD 20892, (Telephone 
Conference Call.) 

Contact Person: Deborah P. Beebe, PhD, 
Director, Division of Extramural Affairs, 
National Heart, Lung, and Blood Institute, 
NIH, 6701 Rockledge Drive, Room 7100, 
Bethesda, MD 20892–7924, 301/435–0260.

Name of Committee: National Heart, Lung, 
and Blood Institute Special Emphasis Panel 
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Novel Targets and Therapy Development for 
Ischemic Stroke (RFA: HL–05–004). 

Date: July 7–8, 2005. 
Time: 8 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Hyatt Regency Bethesda, One 

Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 

Contact Person: YingYing Li-Smerin, PhD, 
MD, Scientific Review Administrator, 
Division of Extramural Affairs, Review 
Branch, National Heart, Lung, and Blood 
Institute, NIH, 6701 Rockledge Drive, Room 
7184, Bethesda, MD 20814, 301/435–0275, 
lismerin@nhlbi.nih.gov.

Name of Committee: National Heart, Lung, 
and Blood Institute Special Emphasis Panel 
Patient-Oriented Mentored Career 
Development. 

Date: July 14–15, 2005. 
Time: 4 p.m. to 3 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Holiday Inn Select Bethesda, 8120 

Wisconsin Ave, Bethesda, MD 20814. 
Contact Person: Roy L White, PhD, 

Scientific Review Administrator, Division of 
Extramural Affairs, Review Branch, National 
Heart, Lung, and Blood Institute, NIH, 6701 
Rockledge Drive, Rm. 7202, Bethesda, MD 
20895–7924, 301/435–0310, 
whiterl@mail.nih.gov.
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.233, National Center for 
Sleep Disorders Research; 93.837, Heart and 
Vascular Diseases Research; 93.838, Lung 
Diseases Research; 93.839, Blood Diseases 
and Resources Research, National Institutes 
of Health, HHS)

Dated: May 23, 2005. 
LaVerne Y. Stringfield, 
Director, Office of Federal Advisory 
Committee Policy.
[FR Doc. 05–10746 Filed 5–27–05; 8:45 am] 
BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Nursing Research; 
Notice of Closed Meetings 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 

would constitute a clearly unwarranted 
invasion of personal privacy.

Name of Committee: National Institute of 
Nursing Research Initial Review Group. 

Date: June 20–21, 2005. 
Time: 8:30 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Bethesda Marriott Suites, 6711 

Democracy Boulevard, Bethesda, MD 20817. 
Contact Person: Jeffrey M. Chernak, PhD, 

Scientific Review Administrator, Office of 
Review. National Institute of Nursing 
Research, 6701 Democracy Plaza, Suite 712, 
MSC 4870, Bethesda, MD 20817, (301) 402–
6959. chernak@nih.gov.
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.361, Nursing Research, 
National Institutes of Health, HHS)

Dated: May 23, 2005. 
LaVerne Y. Stringfield, 
Director, Office of Federal Advisory 
Committee Policy.
[FR Doc. 05–10744 Filed 5–27–05; 8:45 am] 
BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Diabetes and 
Digestive and Kidney Disorders; 
Notice of Closed Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), title 5 U.S.C., 
as amended. The purpose of this 
meeting is to evaluate request for 
preclinical development resources for 
potential new therapeutics for Type 1 
diabetes. The outcome of the evaluation 
will be a decision whether NIDDK 
should support the request and make 
available contract resources for 
development of the potential 
therapeutic to improve the treatment or 
prevent the development of Type 1 
diabetes and its complications. The 
research proposals and the discussions 
could disclose confidential trade secrets 
or commercial property such as 
patentable material, and personal 
information concerning individuals 
associated with the proposed research 
projects, the disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy.

Name of Committee: National Institute of 
Diabetes and Digestive and Kidney Disorders 
Special Emphasis Panel Type 1 Diabetes—
Rapid Access to Intervention Development. 

Date: June 7, 2005. 
Time: 2 p.m. to 4 p.m. 
Agenda: To evaluate requests for 

preclinical development resources for 
potential new therapeutics for Type 1 
diabetes and its complications. 

Place: 6707 Democracy Boulevard, 
Bethesda, MD 20892, (Telephone Conference 
Call). 

Contact Person: Dr. Myrilne Staten, Senior 
Advisor, Diabetes Translation Research, 
Division of Diabetes, Endocrinology and 
Metabolic Diseases, NIDDK, NIH, 6707 
Democracy Boulevard, Bethesda, MD 20892–
5460, 301 402–7886.
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.847, Diabetes; 
Endocrinology and Metabolic Research; 
93.848 Digestive Diseases and Nutrition 
Research; 98.849, Kidney Diseases, Urology 
and Hematology Research, National Institutes 
of Health, HHS)

(This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle.)

Dated: May 23, 2005. 
LaVerne Y. Stringfield, 
Director, Office of Federal Advisory 
Committee Policy.
[FR Doc. 05–10747 Filed 5–27–05; 8:45 am] 
BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Environmental 
Health Sciences; Notice of Closed 
Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The contract proposals and 
hte discussions could dislose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the contract 
proposals, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

Name of Committee: National Institute of 
Environmental Health Sciences Special 
Emphasis Panel Clinical Research Support 
Studies. 

Date: June 13–14, 2005. 
Time: 8:30 a.m. to 5 p.m. 
Agenda: To review and evaluate contract 

proposals. 
Place: Hawthorne Suites Hotel, 300 

Meredith Drive, Research Triangle Park, NC 
27713. 
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Contact Person: RoseAnne M. McGee, 
Associate Scientific Review Administrator, 
Scientific Review Branch, Office of Program 
Operations, Division of Extramural Research 
and Training, Nat. Inst. of Environmental 
Health Sciences, P.O. Box 12233, MD EC–30, 
Research Triangle Park, NC 27709, 919/541–
0752.

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle.
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.115, Biometry and Risk 
Estimation—Health Risks from 
Environmental Exposures; 93.142, NIEHS 
Hazardous Waste Worker Health and Safety 
Training; 93.143, NIEHS Superfund 
Hazardous Substances—Basic Research and 
Education; 93.894, Resources and Manpower 
Development in the Environmental Health 
Sciences; 93.113, Biological Response to 
Environmental Health Hazards; 93.114, 
Applied Toxicological Research and Testing, 
National Institutes of Health, HHS)

Dated: May 23, 2005. 
LaVerne Y. Stringfield, 
Director, Office of Federal Advisory 
Committee Policy.
[FR Doc. 05–10748 Filed 5–27–05; 8:45 am] 
BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institutes of Environmental 
Health Services; Notice of Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of a meeting of the 
Board of Scientific Counselors, NIEHS. 

The meeting will be open to the 
public as indicated below, with 
attendance limited to space available. 
Individuals who plan to attend and 
need special assistance, such as sign 
language interpretation or other 
reasonable accommodations, should 
notify the Contact Person listed below 
in advance of the meeting. 

The meeting will be closed to the 
public as indicated below in accordance 
with the provisions set forth in section 
552b(c)(6), Title 5 U.S.C., as amended 
for the review, discussion, and 
evaluation of individual intramural 
programs and projects conducted by the 
National Institute of Environmental 
Health Sciences, including 
consideration of personnel 
qualifications and performance, and the 
competence of individual investigators, 
the disclosure of which would 
constitute a clearly unwarranted 
invasion of personal privacy.

Name of Committee: Board of Scientific 
Counselors, NIEHS. 

Date: June 19–21, 2005. 
Closed: June 19, 2005, 8 p.m. to 9:30 p.m. 
Agenda: To review and evaluate 

programmatic and personnel issues. 
Place: Doubletree Guest Suites, 2515 

Meridian Parkway, Research Triangle Park, 
NC 27713, 

Open: June 20, 2005, 8:30 a.m. to 4:30 p.m. 
Agenda: An overview of the organization 

and conduct of research in the Clinical 
Research Area. 

Place: Nat. Institute of Environmental 
Health Sciences, Building 101, Rodbell 
Auditorium, 111 T. W. Alexander Drive, 
Research Triangle Park, NC 27709. 

Closed: June 21, 2005, 8 a.m. to 12:30 p.m. 
Agenda: To review and evaluate final 

Program Review and Tenure Track Review of 
employees. 

Place: Doubletree Guest Suites, 2515 
Meridian Parkway, Research Triangle Park, 
NC 27713. 

Contact Person: Lutz Birnbaumer, 
Scientific Director, Division of Intramural 
Research, Nat. Institute of Environmental 
Health Sciences, National Institutes of 
Health, MD A2–09, P.O. Box 12233, Research 
Triangle Park, NC 17709, 919/541–3205.
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.115, Biometry and Risk 
Estimation—Health Risks from 
Environmental Exposures; 93.142, NIEHS 
Hazardous Waste Worker Health and Safety 
Training; 93.143, NIEHS Superfund 
Hazardous Substances—Basic Research and 
Education; 93.894, Resources and Manpower 
Development in Toxicological Research and 
Testing, National Institutes of Health, HHS)

Dated: May 23, 2005. 
LaVerne Y. Stringfield, 
Director, Office of Federal Advisory 
Committee Policy.
[FR Doc. 05–10749 Filed 5–27–05; 8:45 am] 
BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute on Drug Abuse; 
Notice of Closed Meetings 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 

would constitute a clearly unwarranted 
invasion of personal privacy.

Name of Committee: National Institute on 
Drug Abuse Special Emphasis Panel, Program 
Projects. 

Date: July 8, 2005. 
Time: 8 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Residence Inn Bethesda, 7335 

Wisconsin Avenue, Bethesda, MD 20814. 
Contact Person: Rita Liu, PhD, Associate 

Director, Office of Extramural Affairs, 
National Institute on Drug Abuse, NIH, 
DHHS, Room 212, MSC 8401, 6101 Executive 
Boulevard, Bethesda, MD 20892–8401. (301) 
435–1388.
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.277, Drug Abuse Scientist 
Development Award for Clinicians, Scientist 
Development Awards, and Research Scientist 
Awards; 93.278, Drug Abuse National 
Research Service Awards for Research 
Training; 93.279, Drug Abuse Research 
Programs, National Institutes of Health, HHS)

Dated: May 19, 2005. 
LaVerne Y. Stringfield, 
Director, Office of Federal Advisory 
Committee Policy.
[FR Doc. 05–10750 Filed 5–27–05; 8:45 am] 
BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Dental & 
Craniofacial Research; Notice of 
Closed Meeting 

Pursuant to section 10(a) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

Name of Committee: National Institute of 
Dental and Craniofacial Research Special 
Emphasis Panel 05–86, Review R03. 

Date: June 28, 2005. 
Time: 2 p.m. to 3 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 

Natcher Building, 45 Center Drive, Bethesda, 
MD 20892, (Telephone Conference Call). 

Contact Person: Soheyla Saadi, PhD, 
Scientific Review Administrator, Intern, 
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Scientific Review Branch, 45 Center Dr. Rm 
4AN32A, National Inst of Dental & 
Craniofacial Research, National Institutes of 
Health, Bethesda, MD 20892, (301) 594–4805, 
saadisoh@nidcr.nih.gov.
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.121, Oral Diseases and 
Disorders Research, National Institutes of 
Health, HHS)

Dated: May 19, 2005. 
LaVerne Y. Stringfield, 
Director, Office of Federal Advisory 
Committee Policy.
[FR Doc. 05–10752 Filed 5–27–05; 8:45 am] 
BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Child Health and 
Human Development; Notice of Closed 
Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

Name of Committee: National Institute of 
Child Health and Human Development Initial 
Review Group Population Sciences 
Subcommittee. 

Date: June 20–21, 2005. 
Time: 8 a.m. to 4 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Melrose Hotel, 2430 Pennsylvania 

Ave., NW., Washington, DC 20037. 
Contact Person: Carla T. Walls, PhD, 

Scientific Review and Administrator, 
Division of Scientific Review, National 
Institute of Child Health and Human 
Development, NIH, 610 Executive Blvd., 
Room 5B01, Bethesda, MD 20892, (301) 435–
6898, wallsc@mail.nih.gov.
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.864, Population Research; 
93.865, Research for Mothers and Children; 
93.929, Center for Medical Rehabilitation 
Research; 93.209, Contraception and 
Infertility Loan Repayment Program, National 
Institutes of Health, HHS)

Dated: May 19, 2005. 

LaVerne Y. Stringfield, 
Director, Office of Federal Advisory 
Committee Policy.
[FR Doc. 05–10757 Filed 5–27–05; 8:45 am] 

BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of Child Health and 
Human Development; Notice of Closed 
Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

Name of Committee: National Institute of 
Child Health and Human Development Initial 
Review Group, Developmental Biology 
Subcommittee. 

Date: June 20–21, 2005. 
Time: 8 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: The Jefferson Hotel, A Loews Hotel, 

1200 16th St., NW., Washington, DC 20036. 
Contact Person: Norman Chang, PhD, 

Scientific Review Administrator, Division of 
Scientific Review, National Institute of Child 
Health and Human Development, NIH, 6100 
Executive Blvd., Room 5B01, Bethesda, MD 
20892, (301) 496–1485, 
changn@mail.nih.gov.
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.864, Population Research; 
93.865, Research for Mothers and Children; 
93.929, Center for Medical Rehabilitation 
Research; 93.209, Contraception and 
Infertility Loan Repayment Program, National 
Institutes of Health, HHS)

Dated: May 19, 2005. 

LaVerne Y. Stringfield, 
Director, Office of Federal Advisory 
Committee Policy.
[FR Doc. 05–10758 Filed 5–27–05; 8:45 am] 

BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

National Institute of General Medical 
Sciences; Notice of Closed Meeting 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meeting. 

The meeting will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

Name of Committee: Minority Programs 
Review Committee, MARC Review 
Subcommittee A. 

Date: June 16–17, 2005. 
Time: 8 a.m. to 6 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Holiday Inn Select Bethesda, 8120 

Wisconsin Ave., Bethesda, MD 20814. 
Contact Person: Richard I. Martinez, PhD, 

Scientific Review Administrator, Office of 
Scientific Review, National Institute of 
General Medical Sciences, National Institutes 
of Health, Natcher Building, Room 3AN–12B, 
45 Center Drive MSC 6200, Bethesda, MD 
20892–6200. 301–594–2849. rm63f@nih.gov.
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.375, Minority Biomedical 
Research Support; 93.821, Cell Biology and 
Biophysics Research; 93.859, Pharmacology, 
Physiology, and Biological Chemistry 
Research; 93.862, Genetics and 
Developmental Biology Research; 93.88, 
Minority Access to Research Careers; 93.96, 
Special Minority Initiatives, National 
Institutes of Health, HHS)

Dated: May 19, 2005. 
LaVerne Y. Stringfield, 
Director, Office of Federal Advisory 
Committee Policy.
[FR Doc. 05–10759 Filed 5–27–05; 8:45 am] 
BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

National Institutes of Health 

Center for Scientific Review; Notice of 
Closed Meetings 

Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
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is hereby given of the following 
meetings. 

The meetings will be closed to t he 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant appications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel Dental—
Small Business Applications Special 
Emphasis Panel. 

Date: June 6, 2005. 
Time: 8 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Bethesda Marriott Suite, 6711 

Democracy Boulevard, Bethesda, MD 20817. 
Contact Person: Tamizchelvi Thyagarajan, 

PhD, Scientific Review Administrator, Center 
for Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4016K, 
MSC 7814, Bethesda, MD 20892, (301) 451–
1327, tthyagar@csr.nih.gov.

This notice is being published less than 15 
days prior to the meeting due to the timing 
limitations imposed by the review and 
funding cycle.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel Cancer 
Biomarkers. 

Date: June 14, 2005. 
Time: 9 a.m. to 11 a.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6701 

Rockledge Drive, Bethesda, MD 20892, 
(Telephone Conference Call). 

Contact Person: Hungyi Shau, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 6214, 
MSC 7804, Bethesda, MD 20892, (301) 435–
1720, shauhung@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel ZRG1 DIG–
F(02) Member Conflict. 

Date: June 15, 2005. 
Time: 11 a.m. to 1 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6701 

Rockledge Drive, Bethesda, MD 20892, 
(Telephone Conference Call). 

Contact Person: Rass M. Shayiq, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 2182, 
MSC 7818, Bethesda, MD 20892, (301) 435–
2359, shayiqr@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel Member 
Conflict in Personality Assessment. 

Date: June 15, 2005. 
Time: 3 p.m. to 4 p.m. 
Agenda: To review and evaluate grant 

applications. 

Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892, 
(Telephone Conference Call).

Contact Person: Dana Jeffrey Plude, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3192, 
MSC 7848, Bethesda, MD 20892, 301–435–
2309, pluded@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel Member 
Conflict-Member Mechanisms. 

Date: June 17, 2005. 
Time: 1:30 p.m. to 3:30 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Hyatt Regency Bethesda, One 

Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 

Contact Person: Richard Marcus, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5168, 
MSC 7844, Bethesda, MD 20892, 301–435–
1245, marcusr@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel CLHP 
Member Conflict Application. 

Date: June 17, 2005. 
Time: 2 p.m. to 3 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6701 

Rockledge Drive, Bethesda, MD 20892, 
(Telephone Conference Call). 

Contact Person: Ellen K. Schwartz, EDD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3168, 
MSC 7770, Bethesda, MD 20892, 301–435–
0681, schwarte@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel Male 
Reproduction. 

Date: June 20, 2005. 
Time: 12 p.m. to 1 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Hilton Washington, 1919 

Connecticut Avenue, NW., Washington, DC 
20009. 

Contact Person: Sooja K. Kim, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 6182, 
MSC 7892, Bethesda, MD 20892, (301) 435–
1780, kims@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel Behavioral 
Medicine, Interventions and Outcomes 
Linked Studies. 

Date: June 23, 2005. 
Time: 12 p.m. to 1 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: The Watergate, 2650 Virginia 

Avenue, NW., Washington, DC 20037. 
Contact Person: Michael Micklin, PhD, 

Chief, RPHB IRG, Center for Scientific 
Review, National Institutes of Health, 6701 
Rockledge Drive, Room 3136, MSC 7759, 
Bethesda, MD 20892, (301) 435–1258, 
micklinm@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel EPIC 
Member Applications. 

Date: June 24, 2005. 
Time: 8:30 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: The River Inn, 924 25th Street, NW., 

Washington, DC 20037.
Contact Person: Christopher Sempos, PhD, 

Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3146, 
MSC 7770, Bethesda, MD 20892, (301) 451–
1329, semposch@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel Research on 
Ethical Issues in Human Studies. 

Date: June 24, 2005. 
Time: 9 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Marriott Bethesda North Hotel and 

Conference Center, 5701 Marinelli Road, 
North Bethesda, MD 20852. 

Contact Person: Karin F. Helmers, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3166, 
MSC 7770, Bethesda, MD 20892, (301) 435–
1017, helmersk@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel Clinical 
Neurophysiology, Devices and 
Neuroprosthetics/Brain Disorders and 
Clinical Neuroscience/SBIR. 

Date: June 27–28, 2005. 
Time: 8 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Holiday Inn Select Bethesda, 8120 

Wisconsin Ave., Bethesda, MD 20814. 
Contact Person: Vinod Charles, PhD, 

Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5196, 
MSC 7846, Bethesda, MD 20892, 301–435–
0902, charles@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel Biomaterials 
and Biointerfaces: Quorum. 

Date: June 27–28, 2005. 
Time: 8 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Holiday Inn Select Bethesda, 8120 

Wisconsin Ave., Bethesda, MD 20814. 
Contact Person: Alexander Gubin, PhD, 

Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4196, 
MSC 7812, Bethesda, MD 20892, 301–435–
2902, gubina@csr.nih.gov.

Name of Committee: Renal and Urogolical 
Studies Integrated Review Group Urologic 
and Kidney Development and Genitourinary 
Diseases Study Section. 

Date: June 27–28, 2005. 
Time: 8:30 a.m. to 9 a.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Hyatt Regency Bethesda, One 

Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 

Contact Person: M. Chris Langub, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4112, 
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MSC 7814, Bethesda, MD 20892, 301–496–
8551, langubm@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel Biophysical 
and Biochemical Sciences Fellowships 
Review Panel. 

Date: June 28–29, 2005. 
Time: 8:30 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Churchill Hotel, 1914 Connecticut 

Avenue, NW., Washington, DC 20009.
Contact Person: Nuria E. Assa-Munt, PhD, 

Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3120, 
MSC 7806, Bethesda, MD 20892, (301) 451–
1323, assamunu@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel PA–02–125: 
Bioengineering Nanotechnology Initiative. 

Date: June 28, 2005. 
Time: 10 a.m. to 12 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Gaithersburg Marriott 

Washingtonian Center, 9751 Washingtonian 
Boulevard, Gaithersburg, MD 20878. 

Contact Person: Pushpa Tandon, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5104, 
MSC 7854, Bethesda, MD 20892, 301–435–
2397, tandonp@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel Urologic-
related Small Business Applications. 

Date: June 28, 2005. 
Time: 10 a.m. to 1 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Hyatt Regency Bethesda, One 

Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 

Contact Person: M. Chris Langub, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4112, 
MSC 7814, Bethesda, MD 20892, 301–496–
8551, langubm@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel Selective 
Tools in Urologic Sciences. 

Date: June 28, 2005. 
Time: 1 p.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Hyatt Regency Bethesda, One 

Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 

Contact Person: M. Chris Langub, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4112, 
MSC 7814, Bethesda, MD 20892, 301–496–
8551, langubm@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, EMNR—
Small Business Innovation Research/Small 
Business Technology Transfer Research 
Panel. 

Date: June 29–30, 2005. 
Time: 8 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 

Place: Hyatt Regency Bethesda, One 
Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 

Contact Person: Krish Krishnan, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 6164, 
MSC 7892, Bethesda, MD 20892, (301) 435–
1041, krishnak@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel Small 
Business Medical Imaging: Optical and 
Video. 

Date: June 29, 2005. 
Time: 8 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Embassy Suites at the Chevy Chase 

Pavilion, 4300 Military Road, NW., 
Washington, DC 20015.

Contact Person: Robert J. Nordstrom, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5118, 
MSC 7854, Bethesda, MD 20892, (301) 435–
1175, nordstrr@csr.nih.gov.

Name of Committee: Molecular, Cellular 
and Developmental Neuroscience and 
Integrated Review Group Neurogenesis and 
Cell Fate Study Section. 

Date: June 29–30, 2005. 
Time: 8:30 a.m. to 4 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Jurys Doyle Hotel, 1500 New 

Hampshire Avenue, NW., Washington, DC 
20016. 

Contact Person: Lawrence Baizer, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4152, 
MSC 7850, Bethesda, MD 20892, (301) 435–
1257, baizerl@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel Brain Injury 
and Neurovascular Pathologies. 

Date: June 20–July 1, 2005. 
Time: 8 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Radisson Barcello, 2121 P Street, 

NW., Washington, DC 20037. 
Contact Person: Seetha Bhagavan, PhD, 

Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3022D, 
MSC 7846, Bethesda, MD 20892, (301) 435–
1211, bhagavas@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel Pulmonary 
Science SBIR Special Emphasis Panel. 

Date: June 30, 2005. 
Time: 8 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Hyatt Regency Bethesda, One 

Bethesda Metro Center, Bethesda, MD 20814. 
Contact Person: Najma Begum, PhD, 

Scientific Review Administrator, National 
Institutes of Health, Center for Scientific 
Review, 6701 Rockledge Drive, Room 2175, 
MSC 7818, Bethesda, MD 20892, 301–435–
1243, begumn@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel Small 

Business Novel Technologies for In Vivo 
Imaging and Image-guided Cancer 
Interventions. 

Date: June 30, 2005. 
Time: 8 a.m. to 1 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Hyatt Regency Bethesda, One 

Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 

Contact Person: Arthur A. Petrosian, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5112, 
MSC 7854, Bethesda, MD 20892, 301–435–
1259, petrosia@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel 
Fellowship—Physiology and Pathobiology of 
Organ Systems. 

Date: June 30–July 1, 2005. 
Time: 8 a.m. to 4 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Hyatt Regency Bethesda, One 

Bethesda Metro Center, Bethesda, MD 20814.
Contact Person: Abdelouahab Aitouche, 

PhD, Scientific Review Administrator, Center 
for Scientific Review, National Institutes of 
Health, 6701 Rocklede Drive, Room 2183, 
MSC 7818, Bethesda, MD 20892, 301–435–
2365, abdelouahaba@csr.nih.gov.

Name of Committee: Oncological Sciences 
Integrated Review Group Developmental 
Therapeutics Study Section. 

Date: June 30–July 1, 2005. 
Time: 8 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Sheraton Suites, 801 North Saint 

Asaph Street, Alexandria, VA 22314. 
Contact Person: Sharon K. Gubanich, PhD, 

Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 6204, 
MSC 7804, Bethesda, MD 20892, (301) 435–
1767, gubanics@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel Cell Biology 
Fellowships. 

Date: June 30–July 1, 2005. 
Time: 8:30 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: The River Inn, 924 25th Street, NW., 

Washington, DC 20037. 
Contact Person: Ramesh K. Nayak, PhD, 

Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5146, 
MSC 7840, Bethesda, MD 20892, (301) 435–
1026, nayakr@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Ranel ZRG1 DIG D 
10 B: SBIR: Digestive Sciences. 

Date: June 30, 2005. 
Time: 8:30 a.m. to 3 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Hyatt Regency Bethesda, One 

Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 

Contact Person: Peter J. Perring, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
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Health, 6701 Rockledge Drive, Room 2180, 
MSC 7818, Bethesda, MD 20892, (301) 435–
0682. perrinp@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel ZRG1 BCMB 
L (90) Macromolecular Structure and 
Function Study Section. 

Date: June 30, 2005. 
Time: 8:30 a.m. to 6:30 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Holiday Inn Select Bethesda, 8120 

Wisconsin Ave., Bethesda, MD 20814. 
Contact Person: Sergei Ruvinov, PhD, 

Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4158, 
MSC 7806, Bethesda, MD 20892, 301–435–
1180, ruvinser@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel Electron 
Microscopy. 

Date: June 30, 2005. 
Time: 8:30 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: The River Inn, 924 25th Street, NW., 

Washington, DC 20037.
Contact Person: Charles R. Dearolf, PhD, 

Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5142, 
MSC 7840, Bethesda, MD 20892, 301–435–
1024, dearolfc@csr.nih.gov.

Name of Committee: Oncological Sciences 
Integrated Review Group Cancer 
Immunopathology and Immunotherapy 
Study Section. 

Date: June 30–July 1, 2005. 
Time: 8:30 a.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Churchill Hotel, 1914 Connecticut 

Avenue, NW., Washington, DC 20009. 
Contact Person: Marcia Litwack, PhD, 

Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 6206, 
MSC 7840, Bethesda, MD 20892, 301–435–
1719, litwackm@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel Respiratory 
Sciences Member Conflicts. 

Date: June 30, 2005. 
Time: 8 p.m. to 4 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: National Institutes of Health, 6701 

Rockledge Drive, Bethesda, MD 20892, 
(Telephone Conference Call). 

Contact Person: Ghenima Dirami, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4190, 
MSC 7818, Bethesda, MD 20892, 301–435–
3009, diramig@csr.nih.gov.

Name of Committee: Center for Scientific 
Review Special Emphasis Panel Fellowships: 
Biomedical Imaging. 

Date: June 30, 2005. 
Time: 1 p.m. to 5 p.m. 
Agenda: To review and evaluate grant 

applications. 
Place: Hyatt Regency Bethesda, One 

Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 

Contact Person: Arthur A Petrosian, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5112, 
MSC 7854, Bethesda, MD 20892, 301–435–
1259,petrosia@csr.nih.gov.
(Catalogue of Federal Domestic Assistance 
Program Nos. 93.306, Comparative Medicine; 
93.333, Clinical Research, 93.306, 93.333, 
93.337, 93.393–93.396, 93.837–93.844, 
93.846–93.878, 93.892, 93.893, National 
Institutes of Health, HHS)

Dated: May 19, 2005. 
LaVerne Y. Stringfield, 
Director, Office of Federal Advisory 
Committee Policy.
[FR Doc. 05–10751 Filed 5–27–05; 8:45 am] 
BILLING CODE 4140–01–M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 

Substance Abuse and Mental Health 
Services Administration 

Statement of Organization, Functions, 
and Delegations of Authority 

Part M of the Substance Abuse and 
Mental Health Services Administration 
(SAMHSA) Statement of Organization, 
Functions, and Delegations of Authority 
for the Department of Health and 
Human Services at 69 FR 60891, 
October 13, 2004, is amended to reflect 
the new functional statement for the 
Center for Mental Health Services 
(CMHS), Office of the Director (MS–1), 
and the Division of Prevention, 
Traumatic Stress and Special Programs 
(MSC). This amendment is necessary to 
reflect the transfer of the HIV/AIDS 
program from the Office of the Director, 
to the Division of Prevention, Traumatic 
Stress and Special Programs portfolio 
and link HIV/AIDS services program 
with related activities in the Division. 
This change streamlines program 
management effectiveness. The changes 
are as follows: 

Section M.20, Functions is amended 
as follows: 

(A) The functional statements for the 
Center for Mental Health Services (MS), 
Office of the Director (MS–1) and the 
Division of Prevention, Traumatic Stress 
and Special Programs (MSC) are 
replaced with the following: 

Office of the Director (MS–1) 
(1) Provides leadership in planning, 

implementing, and evaluating the 
Center’s goals, priorities, policies, and 
programs, including equal employment 
opportunity, and is the focal point for 
the Department’s efforts in mental 
health services; (2) plans, directs, and 
provides overall administration of the 
programs of CMHS; (3) conducts and 

coordinates Center interagency, 
interdepartmental, intergovernmental, 
and international activities; (4) provides 
information to the public and 
constituent organizations on CMHS 
programs; (5) maintains liaison with 
national organizations, other Federal 
departments/agencies, the National 
Institute of Mental Health and with 
other SAMHSA Centers; (6) administers 
committee management and reports 
clearance activities; (7) conducts 
services quality and financing activities 
and coordinates these activities with 
other components in SAMHSA; (8) 
conducts consumer affairs activities; 
and (9) monitors the conduct of equal 
employment opportunity activities of 
CMHS. 

Division of Prevention, Traumatic 
Stress and Special Programs (MSC) 

(1) Serves as the focal point in 
planning for alcohol, drug abuse, and 
mental health services during national 
disasters; (2) cooperates with the Office 
of Emergency Response and the Federal 
Emergency Management Agency 
(FEMA) and other Federal agencies to 
coordinate disaster assistance, 
community response, and other mental 
health emergency services as a 
consequence of national disasters or 
mass criminal events, such as terrorism 
and school shootings; (3) serves as a 
focal point for refugee mental health 
programs, including liaison with other 
Federal agencies; (4) conducts program 
development activities and engages with 
the faith community, when appropriate, 
to promote effective programs and 
polices to special populations including 
women, minorities, youth in juvenile 
justice facilities, and elderly persons 
living in rural areas; and (5) administers 
youth violence and suicide prevention 
programs, trauma and terrorism/bio-
terrorism initiatives, and programs that 
prevent mental and behavioral disorders 
and promote mental health and 
resilience across the lifecycle, and (6) 
promotes the prevention of HIV 
infection in people at risk, the delivery 
of effective mental health services for 
people with HIV infection, and the 
education of health care providers to 
address the neuro psychiatric and the 
psycho social aspects of HIV infection 
and AIDS. 

Section M.40, Delegations of 
Authority: All delegations and 
redelegations of authority to officers and 
employees of SAMHSA which were in 
effect immediately prior to the effective 
date of this reorganization shall 
continue in effect pending further 
redelegations, providing they are 
consistent with the reorganization.
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These organizational changes are effective. 
Dated: May 20, 2005. 

Charles G. Curie, 
Administrator.
[FR Doc. 05–10715 Filed 5–27–05; 8:45 am] 
BILLING CODE 4160–01–P

DEPARTMENT OF HOMELAND 
SECURITY 

Office of the Secretary 

[DHS–2005–0038] 

Data Privacy and Integrity Advisory 
Committee

AGENCY: Office of the Secretary, DHS.
ACTION: Notice of Federal Advisory 
Committee Meeting. 

SUMMARY: This notice announces the 
date, time, location, and agenda for the 
next meeting of the Department of 
Homeland Security Data Privacy and 
Integrity Advisory Committee.
DATES: This meeting will be held on 
Wednesday, June 15, 2005, 9 a.m. to 
4:30 p.m., Cambridge, MA.
ADDRESSES: The Department of 
Homeland Security Data Privacy and 
Integrity Advisory Committee meeting 
will be held at Harvard Law School in 
the Ropes-Gray Room, Pound Hall, 2nd 
floor, 1563 Massachusetts Avenue, 
Cambridge, MA 02138. 

Persons who are unable to attend or 
speak at the meeting may submit 
comments at any time. Comments must 
be identified by docket number DHS–
2005–0038 and may be submitted by 
one of the following methods: 

• EPA Federal Partner EDOCKET 
Web Site: http://www.epa.gov/
feddocket. Follow the instructions for 
submitting comments on the Web site. 

• Federal eRulemaking Portal: http://
www.regulations.gov. Follow the 
instructions for submitting comments. 

• E-mail: PrivacyCommittee@dhs.gov. 
Include docket number DHS–2005–0038 
in the subject line of the message. 

• Fax: 571–227–4171. 
• Mail: Rebecca J. Richards, Executive 

Director, Data Privacy and Integrity 
Advisory Committee, Department of 
Homeland Security, 601 S 12th Street, 
E3–S, D–3, Arlington, VA 22202. 

Instructions: All submissions received 
must include the agency name and 
docket number for this notice. All 
comments received will be posted 
without change to http://www.epa.gov/
feddocket, including any personal 
information provided. 

Docket: For access to the docket to 
read background documents or 
comments received, go to http://

www.epa.gov/feddocket. You may also 
access the Federal eRulemaking Portal 
at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT: 
Nuala O’Connor Kelly, Chief Privacy 
Officer, or Rebecca J. Richards, 
Executive Director, Data Privacy and 
Integrity Advisory Committee, 
Department of Homeland Security, 601 
S 12th Street, E3–S, D–3, Arlington, VA 
22202 by telephone 571–227–3813, by 
facsimile 571–227–4171, or by e-mail 
PrivacyCommittee@dhs.gov.
SUPPLEMENTARY INFORMATION: The 
Department of Homeland Security 
(DHS) Data Privacy and Integrity 
Advisory Committee (Privacy Advisory 
Committee) will be meeting on 
Wednesday, June 15, 2005, at the Ropes-
Gray Room, Pound Hall, 2nd floor, 
Harvard Law School, 1563 
Massachusetts Avenue, Cambridge, MA 
02138. The meeting will begin at 9 a.m. 
and continue until 4:30 p.m. Although 
most of the meeting is open to the 
public, the session between 12:30 p.m. 
and 2 p.m. will be closed in order to 
permit the Privacy Advisory Committee 
members to discuss administrative and 
planning items, including the schedule 
for future Committee and Subcommittee 
meetings and a timeline for possible 
Subcommittee reports to the full 
Committee. 

At the meeting, the Chairperson and 
Vice-Chairperson of the Committee will 
announce the Committee’s goals, as well 
as introduce the Subcommittees and 
their respective Chairpersons. In the 
morning, there will be panel 
presentations from DHS officials and 
Committee discussion about screening 
programs within DHS. In the afternoon, 
there will be panel presentations from 
privacy and technology experts and 
Committee discussion on screening, 
data mining, and technology issues. 

At two points during the meeting, 
between 12 p.m. and 12:30 p.m. and 
between 3:45 p.m. and 4:30 p.m., public 
comments will be accepted. All those 
who wish to testify may register in 
advance or sign-up on the day of the 
meeting and, in order to allow as many 
people as possible to testify, should 
limit their remarks to three minutes. 
Due to limited seating, any member of 
the public who wishes to attend the 
public session should provide his or her 
name no later than 12 p.m. e.s.t., 
Monday, June 13, 2005, to Rebecca J. 
Richards via e-mail at 
PrivacyCommittee@dhs.gov, or via 
telephone at 571–227–3813. Photo 
identification will be required for entry 
on the day of the meeting to verify those 
individuals who have registered for the 
public session, and everyone who plans 

to attend should be present and seated 
by 8:45 a.m., or 1:45 p.m., if only 
attending the afternoon session. 
Registration information required for 
attendance will be used for verification 
purposes on the day of the meeting. 
Attendance information, including 
names of members of the public 
attending, may be made public as part 
of the official meeting minutes. 

Persons with disabilities who require 
special assistance should indicate this 
in their admittance request and are 
encouraged to indicate anticipated 
special needs as early as possible. 

Although every effort will be made to 
accommodate all members of the public, 
seating is limited and will be allocated 
on a first-come, first-served basis. 

Basis for Closure: In accordance with 
Section 10(d) of the Federal Advisory 
Committee Act, Pub. L. 92–463, as 
amended, 86 Stat. 770, the Secretary has 
determined that portions of this Privacy 
Advisory Committee meeting, for 
administrative and planning purposes 
which are referenced above, are 
excluded from the Open Meetings 
requirement pursuant to the authority 
contained in 41 CFR part 102–3.160(b).

Dated: May 23, 2005. 
Nuala O’Connor Kelly, 
Chief Privacy Officer.
[FR Doc. 05–10663 Filed 5–27–05; 8:45 am] 
BILLING CODE 4410–10–P

DEPARTMENT OF HOMELAND 
SECURITY 

Office of the Secretary 

[Docket No. DHS–2005–0039] 

Office of Research and Development; 
Proposed Federally Funded Research 
and Development Center; Notice #2

AGENCY: Office of National Laboratories, 
Directorate of Science and Technology, 
DHS.
ACTION: Notice.

SUMMARY: The Department of Homeland 
Security (DHS) expects to sponsor a 
Federally Funded Research and 
Development Center (FFRDC) to address 
the need for scientific research to better 
anticipate, prevent, and mitigate the 
consequences of biological attacks. The 
proposed FFRDC will be the National 
Biodefense Analysis and 
Countermeasures Center (NBACC) 
which is a critical component in the 
overarching Homeland Security national 
biodefense complex. The NBACC will 
both coordinate biodefense research 
activities among various federal 
agencies and to execute its own research 
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plan. Also required will be technical 
and program management capabilities to 
facilitate operation of the NBACC 
facility.
DATES: The agency must receive 
comments on or before 30 days after 
date of publication in the Federal 
Register.
ADDRESSES: Comments must be 
identified by DHS–2005–0039 and may 
be submitted by one of the following 
methods: 

• EPA Federal Partner EDOCKET 
Web Site: http://www.epa.gov/
feddocket. Follow the instructions for 
submitting comments on the Web site. 

• Federal eRulemaking Portal: http://
www.regulations.gov. Follow the 
instructions for submitting comments. 

• E-mail: James.Johnson2@dhs.gov. 
Include docket number DHS–2005–0039 
in the subject line of the message. 

• Fax: 202–254–6163. 
• Mail: Department of Homeland 

Security, Attn: Science and Technology 
Directorate, James V. Johnson, 202–254–
6098, Washington DC 20528. 

Docket: For access to the docket to 
read the background documents or 
comments received, go to http://
www.epa.gov/feddocket. You may also 
access the Federal eRulemaking Portal 
at http://www.regulations.gov.
FOR FURTHER INFORMATION CONTACT: 
James V. Johnson via e-mail at 
James.Johnson2@dhs.gov, 202–254–
6098.
SUPPLEMENTARY INFORMATION: The 
FFRDC would be established under the 
authority of Section 305 of the 
Homeland Security Act of 2002, Pub. L. 
107–296. Pursuant to this section, the 
Secretary of Homeland Security, ‘‘acting 
through the Under Secretary for Science 
and Technology, shall have the 
authority to establish * * * 1 or more 
federally funded research and 
development centers to provide 
independent analysis of homeland 
security issues, or to carry out other 
responsibilities under this Act * * * .’’ 

This notice is provided pursuant to 
5.205b of the Federal Acquisition 
Regulations (FAR) to enable interested 
members of the public to provide 
comments to DHS on this proposed 
action. The potential FFRDC 
procurement will involve a Request for 
Proposals within approximately 90 days 
of the date of this notice. Upon request, 
a copy of the Request for Proposals, 
including the scope of work for the 
proposed FFRDC, will be provided to 
any interested party or parties. Contact 
the person listed in the FOR FURTHER 
INFORMATION CONTACT section, above. 

This also constitutes preliminary 
notice pursuant to section 308(c)(2)–(4) 

of the Homeland Security Act of 2002 
that DHS may establish a headquarters 
laboratory to perform the functions 
envisioned by the NBACC. As required 
under section 308(c)(3)(A) and (B) of the 
Homeland Security Act, should the 
Secretary choose to establish a 
headquarters laboratory, he will 
establish criteria for the selection of that 
laboratory in consultation with the 
National Academy of Sciences and other 
agencies and experts. The criteria so 
established will be published in the 
Federal Register. 

Further background of this potential 
establishment of the proposed FFRDC 
can be found out at the USAMRAA Web 
site, http://www.usamraa.army.mil.

Dated: May 20, 2005. 
Dr. Maureen McCarthy, 
Director, Office of Research and Development, 
Department of Homeland Security.
[FR Doc. 05–10664 Filed 5–27–05; 8:45 am] 
BILLING CODE 4410–10–P

DEPARTMENT OF HOMELAND 
SECURITY 

Coast Guard 

[USCG–2005–21264] 

Collection of Information Under 
Review by Office of Management and 
Budget (OMB): OMB Control Number: 
1625–0011

AGENCY: Coast Guard, DHS.
ACTION: Request for comments.

SUMMARY: In compliance with the 
Paperwork Reduction Act of 1995, the 
Coast Guard intends to seek the 
approval of OMB for the renewal of one 
Information Collection Request (ICR). 
The ICR comprises 1625–0011, CG–2554 
Private Aids to Navigation Application, 
and CG–4143 Application for Class I 
Private Aids to Navigation Artificial 
Islands/Fixed Structures. Before 
submitting the ICR to OMB, the Coast 
Guard is inviting comments on it as 
described below.
DATES: Comments must reach the Coast 
Guard on or before August 1, 2005.
ADDRESSES: To make sure that your 
comments and related material do not 
enter the docket [USCG–2005–21264] 
more than once, please submit them by 
only one of the following means: 

(1) By mail to the Docket Management 
Facility, U.S. Department of 
Transportation (DOT), room PL–401, 
400 Seventh Street SW., Washington, 
DC 20590–0001. 

(2) By delivery to room PL–401 on the 
Plaza level of the Nassif Building, 400 
Seventh Street SW., Washington, DC, 

between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
The telephone number is 202–366–
9329. 

(3) By fax to the Docket Management 
Facility at 202–493–2251. 

(4) Electronically through the Web 
site for the Docket Management System 
at http://dms.dot.gov. 

The Docket Management Facility 
maintains the public docket for this 
notice. Comments and material received 
from the public, as well as documents 
mentioned in this notice as being 
available in the docket, will become part 
of this docket and will be available for 
inspection or copying at room PL–401 
on the Plaza level of the Nassif Building, 
400 Seventh Street SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 
You may also find this docket on the 
Internet at http://dms.dot.gov. 

Copies of the complete ICR are 
available through this docket on the 
Internet at http://dms.dot.gov, and also 
from Commandant (CG–611), U.S. Coast 
Guard Headquarters, room 6106 (Attn: 
Ms. Barbara Davis), 2100 Second Street 
SW., Washington, DC 20593–0001. The 
telephone number is 202–267–2326.
FOR FURTHER INFORMATION CONTACT: Ms. 
Barbara Davis, Office of Information 
Management, telephone 202–267–2326, 
or fax 202–267–4814, for questions on 
these documents; or telephone Ms. 
Andrea M. Jenkins, Program Manager, 
Docket Operations, 202–366–0271, for 
questions on the docket.
SUPPLEMENTARY INFORMATION: 

Public Participation and Request for 
Comments 

We encourage you to respond to this 
request for comments by submitting 
comments and related materials. We 
will post all comments received, 
without change, to http://dms.dot.gov, 
and they will include any personal 
information you have provided. We 
have an agreement with DOT to use the 
Docket Management Facility. Please see 
the paragraph on DOT’s ‘‘Privacy Act 
Policy’’ below. 

Submitting comments: If you submit a 
comment, please include your name and 
address, identify the docket number for 
this request for comment [USCG–2005–
21264], indicate the specific section of 
this document to which each comment 
applies, and give the reason for each 
comment. You may submit your 
comments and material by electronic 
means, mail, fax, or delivery to the 
Docket Management Facility at the 
address under ADDRESSES; but please 
submit them by only one means. If you 
submit them by mail or delivery, submit 
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them in an unbound format, no larger 
than 81⁄2 by 11 inches, suitable for 
copying and electronic filing. If you 
submit them by mail and would like to 
know that they reached the Facility, 
please enclose a stamped, self-addressed 
postcard or envelope. We will consider 
all comments and material received 
during the comment period. We may 
change the documents supporting this 
collection of information or even the 
underlying requirements in view of 
them. 

Viewing comments and documents: 
To view comments, as well as 
documents mentioned in this notice as 
being available in the docket, go to 
http://dms.dot.gov at any time and 
conduct a simple search using the 
docket number. You may also visit the 
Docket Management Facility in room 
PL–401 on the Plaza level of the Nassif 
Building, 400 Seventh Street, SW., 
Washington, DC, between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal holidays. 

Privacy Act: Anyone can search the 
electronic form of all comments 
received in dockets by the name of the 
individual submitting the comment (or 
signing the comment, if submitted on 
behalf of an association, business, labor 
union, etc.). You may review the 
Privacy Act Statement of DOT in the 
Federal Register published on April 11, 
2000 (65 FR 19477), or you may visit 
http://dms.dot.gov. 

Information Collection Request 
1. Title: CG–2554 Private Aids to 

Navigation Application. CG–4143 
Application for Class I Private Aids to 
Navigation Artificial Islands/Fixed 
Structures. 

OMB Control Number: 1625–0011.
SUMMARY: Under the provision of 33 
U.S.C. 409, the Secretary of Homeland 
Security is mandated to prescribe rules 
and regulations for governing the 
marking of sunken vessels. This 
authority has been delegated to the 
Coast Guard who, in 33 CFR 64.11, 
requires owners of sunken vessels to 
promptly report information about the 
sunken vessel to the appropriate District 
Commander. Also, to establish or 
change ownership in a private aid to 
navigation, we require in 33 CFR 66.01–
5 that applicants complete form CG–
2554, and in 33 CFR 67.35–1 that 
applicants complete either CG–2554 or 
CG–4143. 

Need: The information on these 
private aid applications (CG–2554 and 
CG–4143) provides the Coast Guard 
with vital information about private aids 
to navigation and is essential for safe 
marine navigation. These forms are 
required under 33 CFR parts 66 and 67. 

The information is processed to ensure 
the private aid is in compliance with 
current regulations. Additionally, these 
forms provide the Coast Guard with 
information that can be distributed to 
the public to advise of new, or changes 
to, private aids to navigation. 

Respondents: Owners and operators 
of facilities and tank vessels, and 
certifying entities. 

Frequency: On occasion. 
Burden Estimate: The estimated 

burden has been decreased from 3,073 
hours to 3,000 hours a year.

Dated: May 23, 2005. 
Dr. Nathaniel Heiner, 
Acting, Assistant Commandant for 
Command, Control, Communications, 
Computers and Information Technology.
[FR Doc. 05–10693 Filed 5–27–05; 8:45 am] 
BILLING CODE 4910–15–P

DEPARTMENT OF HOMELAND 
SECURITY 

Bureau of Customs and Border 
Protection 

Automated Commercial Environment 
(ACE): National Customs Automation 
Program Test of Automated Truck 
Manifest for Truck Carrier Accounts; 
Deployment Schedule

AGENCY: Customs and Border Protection; 
Department of Homeland Security.
ACTION: General notice.

SUMMARY: The Bureau of Customs and 
Border Protection, in conjunction with 
the Department of Transportation, 
Federal Motor Carrier Safety 
Administration, is currently conducting 
a National Customs Automation 
Program (NCAP) test concerning the 
transmission of automated truck 
manifest data. This document 
announces a modification of the 
deployment schedule for this test.
DATES: The test will be operational as of 
June 1, 2005, at each port identified in 
this notice as part of the first cluster of 
ports where the test will be deployed. 
Comments concerning this notice and 
all aspects of the announced test may be 
submitted at any time during the test 
period.

FOR FURTHER INFORMATION CONTACT: Mr. 
Thomas Fitzpatrick via e-mail at 
Thomas.Fitzpatrick@dhs.gov.

SUPPLEMENTARY INFORMATION: 

Background 

The National Customs Automation 
Program (NCAP) test concerning the 
transmission of automated truck 
manifest data for truck carrier accounts 

was announced in a General Notice 
published in the Federal Register (69 
FR 55167) on September 13, 2004. That 
notice stated that the test of the 
Automated Truck Manifest will be 
conducted in a phased approach, with 
primary deployment scheduled for no 
earlier than November 29, 2004. The 
document identified the ports of Blaine, 
Washington, and Buffalo, New York, as 
the original deployment sites. 

The September 13, 2004, notice stated 
that subsequent deployment of the test 
will occur at Champlain, New York; 
Detroit, Michigan; Laredo, Texas; Otay 
Mesa, California; and Port Huron, 
Michigan, on dates to be announced. 
The notice stated that the Bureau of 
Customs and Border Protection (CBP) 
would announce the implementation 
and sequencing of truck manifest 
functionality at these ports as they 
occur. The test is to be expanded 
eventually to include ACE Truck Carrier 
Account participants at all land border 
ports, and subsequent releases of ACE 
will include all modes of transportation. 
The September 13, 2004, notice 
announced that additional participants 
and ports will be selected throughout 
the duration of the test. 

Implementation of the Test 
The test commenced in Blaine, 

Washington, in December 2004, but not 
at Buffalo, New York. In light of 
experience with the implementation of 
the test in Blaine, Washington, CBP has 
decided to change the implementation 
schedule. Buffalo, New York, will not be 
the next test site. 

The next deployment sites will be 
brought up as a cluster. One site in the 
cluster will be identified as the ‘‘model 
site’’ for the cluster. This deployment 
strategy will allow for more efficient 
equipment set-up, site checkouts, port 
briefings and central training. 

The ports identified belonging to the 
first cluster include the original port of 
implementation—Blaine, Washington. 
However, Sumas, Washington, will be 
the model port. The other ports of 
deployment in the cluster include the 
following: Point Roberts, WA; Oroville, 
WA (including sub ports); Boundary, 
WA; Danville, WA; Ferry, WA; Frontier, 
WA; Laurier, WA; Metaline Falls, WA; 
Nighthawk, WA; and Lynden, WA. 

Previous Notices 
On Monday, March 21, 2005, a 

General Notice was published in the 
Federal Register (70 FR 13514) 
announcing a modification to the NCAP 
test to clarify that all relevant data 
elements are required to be submitted in 
the automated truck manifest 
submission. That notice did not 
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announce any change to the deployment 
schedule and is not affected by 
publication of this notice. All 
requirements and aspects of the test 
discussed in the March 21, 2005 notice, 
or any other previous notices, except to 
the extent expressly modified by this 
new notice, are hereby incorporated by 
reference into this notice and continue 
to be applicable.

Dated: May 19, 2005. 
Jayson P. Ahern, 
Assistant Commissioner, Office of Field 
Operations.
[FR Doc. 05–10700 Filed 5–27–05; 8:45 am] 
BILLING CODE 4820–02–P

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. FR–4975–17] 

Notice of Proposed Information 
Collection: Comment Request 
Rehabilitation Mortgage Insurance 
Underwriting Program Section 203(K)

AGENCY: Office of the Assistant 
Secretary for Housing-Federal Housing 
Commissioner, HUD.
ACTION: Notice.

SUMMARY: The proposed information 
collection requirement described below 
will be submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal.
DATES: Comments Due Date: August 1, 
2005.
ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and/or OMB 
Control Number and should be sent to: 
Wayne Eddins, Reports Management 
Officer, Department of Housing and 
Urban Development, 451 7th Street, 
SW., L’Enfant Plaza Building, Room 
8003, Washington, DC 20410 or 
Wayne_Eddins@hud.gov.

FOR FURTHER INFORMATION CONTACT: Dick 
Bradley, Office of Single Family 
Development, Department of Housing 
and Urban Development, 451 7th Street, 
SW., Washington, DC 20410, telephone 
(202) 708–6396 (this is not a toll free 
number) for copies of the proposed 
forms and other available information.
SUPPLEMENTARY INFORMATION: The 
Department is submitting the proposed 
information collection to OMB for 
review, as required by the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
Chapter 35, as amended). 

This notice is soliciting comments 
from members of the public and affected 
agencies concerning the proposed 
collection of information to: (1) Evaluate 
whether the proposed collection is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information will have 
practical utility; (2) evaluate the 
accuracy of the agency’s estimate of the 
burden of the proposed collection of 
information; (3) enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) minimize the 
burden of the collection of information 
on those who are to respond; including 
the use of appropriate automated 
collection techniques or other forms of 
information technology, e.g., permitting 
electronic submission of responses. 

This notice also lists the following 
information: 

Title of Proposal: Rehabilitation 
Mortgage Insurance Underwriting 
Program Section 203(K). 

OMB Control Number, if applicable: 
2502–0527. 

Description of the need for the 
information and proposed use: The 
information collected implements 
recommendations to mitigate program 
abuses that were cited in an Audit 
Report of HUD’s Office of Inspector 
General. The information collection 
focuses on the loan origination process 
and requires (1) certifications and 
disclosures concerning identity-of-
interest borrowers and program 
participants, and (2) proficiency testing 
of home inspectors/consultants. 
Periodic reporting of the collected 
information is not required. 

Agency form numbers, if applicable: 
HUD–92700, HUD–92700–A, HUD–
9746–A, HUD–92564–VC, HUD–92562, 
HUD–92577. 

Estimation of the total numbers of 
hours needed to prepare the information 
collection including number of 
respondents, frequency of response, and 
hours of response: The estimated 
number of burden hours needed to 
prepare the information collection is 
343,410; the number of respondents is 
8,225 generating approximately 147,455 
annual responses; the frequency of 
response is on occasion; and the 
estimated time needed to prepare the 
response varies from 6 minutes to 27 
hours. 

Status of the proposed information 
collection: Revision of a currently 
approved collection.

Authority: The Paperwork Reduction Act 
of 1995, 44 U.S.C., Chapter 35, as amended.

Dated: May 20, 2005. 
Frank L. Davis, 
General Deputy Assistant Secretary for 
Housing-Deputy Federal Housing 
Commissioner.
[FR Doc. E5–2726 Filed 5–27–05; 8:45 am] 
BILLING CODE 4210–27–P

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. FR–4975–N–16] 

Notice of Proposed Information 
Collection: Comment Request; 
Multifamily Project Applications and 
Construction Prior to Initial 
Endorsement

AGENCY: Office of the Assistant 
Secretary for Housing-Federal Housing 
Commissioner, HUD.
ACTION: Notice.

SUMMARY: The proposed information 
collection requirement described below 
will be submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal.
DATES: Comments Due Date: August 1, 
2005.
ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and/or OMB 
Control Number (2502–0029) and 
should be sent to: Wayne Eddins, 
Reports Management Officer, 
Department of Housing and Urban 
Development, 451 7th Street, SW., 
L’Enfant Plaza Building, Room 8003, 
Washington, DC 20410 or 
Wayne_Eddins@hud.gov.
FOR FURTHER INFORMATION CONTACT: 
Michael McCullough, Director, Office of 
Multifamily Development, Department 
of Housing and Urban Development, 
451 7th Street, SW., Washington, DC 
20410, telephone (202) 708–0614 (this is 
not a toll free number) for copies of the 
proposed forms and other available 
information.
SUPPLEMENTARY INFORMATION: The 
Department is submitting the proposed 
information collection to OMB for 
review, as required by the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
Chapter 35, as amended). 

This Notice is soliciting comments 
from members of the public and affected 
agencies concerning the proposed 
collection of information to: (1) Evaluate 
whether the proposed collection is 
necessary for the proper performance of 
the functions of the agency, including 
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whether the information will have 
practical utility; (2) evaluate the 
accuracy of the agency’s estimate of the 
burden of the proposed collection of 
information; (3) enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) minimize the 
burden of the collection of information 
on those who are to respond; including 
the use of appropriate automated 
collection techniques or other forms of 
information technology, e.g., permitting 
electronic submission of responses. 

This notice also lists the following 
information: 

Title of Proposal: Multifamily Project 
Applications and Construction Prior to 
Initial Endorsement. 

OMB Control Number, if applicable: 
2502–0029. 

Description of the need for the 
information and proposed use: This 
information collection is the application 
for HUD/FHA multifamily mortgage 
insurance. The information from 
sponsors and general contractors, 
submitted by a HUD-approved 
mortgagee, is needed to determine 
project feasibility, mortgagor/contractor 
acceptability, and construction costs. In 
addition, documentation from 
operators/managers of health care 
facilities is also required as part of the 
application for firm commitment for 
mortgage insurance. HUD analyzes 
financial data, cost data, drawings, 
specifications and other documentation 
to determine whether the proposed 
project meets program requirements for 
mortgage insurance. Project owners/
sponsors may apply to commence 
construction prior to HUD’s initial 
endorsement of the loan. This 
submission is a revision that 
incorporates the information collection 
approved by OMB under control 
number 2502–0331, which expires April 
30, 2006. 

Agency form numbers, if applicable: 
HUD–92013, HUD–92013–SUPP, HUD–
92013–NHICF, HUD–92013–E, HUD–
92264, HUD–92264–A, HUD–92264–
HCF, HUD–92264–T, HUD–92273, 
HUD–92274, HUD–92326, HUD–92329, 
HUD–92331, HUD–92485, FM–1006, 
FHA–2415, and FHA–2447. 

Estimation of the total numbers of 
hours needed to prepare the information 
collection including number of 
respondents, frequency of response, and 
hours of response: The estimated total 
number of burden hours needed to 
prepare the information collection is 

438,307. The number of respondents is 
1,284, generating approximately 19,531 
annual responses, the frequency of 
response is on occasion, required with 
each project application and annually 
for health care facilities. The estimated 
time to prepare the responses varies 
from 30 minutes to 114 hours. 

Status of the proposed information 
collection: Revision of a currently 
approved collection, to incorporate 
information collected under OMB 
control number 2502–0331.

Authority: The Paperwork Reduction Act 
of 1995, 44 U.S.C., Chapter 35, as amended.

Dated: May 20, 2005. 
Frank L. Davis, 
General Deputy Assistant Secretary for 
Housing-Deputy Federal Housing 
Commissioner.
[FR Doc. E5–2727 Filed 5–27–05; 8:45 am] 
BILLING CODE 4210–27–P

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. FR–4971–N–27] 

Notice of Submission of Proposed 
Information Collection to OMB; HUD-
Administered Small Cities Program 
Performance Assessment Report

AGENCY: Office of the Chief Information 
Officer, HUD
ACTION: Notice.

SUMMARY: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

Collection of Annual Performance 
Reports, on financial and physical 
development progress, for HUD-
administered Small Cities Program 
funds for non-entitlement Community 
Development Block Grant (CDBG) 
funding for CDBG funds awarded prior 
to FY 2000 in the State of New York.
DATES: Comments Due Date: June 30, 
2005.

ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and/or OMB 
approval Number (2506–0020) and 
should be sent to: HUD Desk Officer, 
Office of Management and Budget, New 

Executive Office Building, Washington, 
DC 20503; fax: 202–395–6974.
FOR FURTHER INFORMATION CONTACT: 
Wayne Eddins, Reports Management 
Officer, AYO, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410; e-
mail Wayne_Eddins@HUD.gov; or 
Lillian Deitzer at 
Lillian_L_Deitzer@HUD.gov or 
telephone (202) 708–2374. This is not a 
toll-free number. Copies of available 
documents submitted to OMB may be 
obtained from Mr. Eddins or Ms. Deitzer 
and at HUD’s Web site at http://
www5.hud.gov:63001/po/i/icbts/
collectionsearch.cfm.

SUPPLEMENTARY INFORMATION: This 
notice informs the public that the 
Department of Housing and Urban 
Development has submitted to OMB a 
request for approval of the information 
collection described below. This notice 
is soliciting comments from members of 
the public and affecting agencies 
concerning the proposed collection of 
information to: (1) Evaluate whether the 
proposed collection of information is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information will have 
practical utility; (2) evaluate the 
accuracy of the agency’s estimate of the 
burden of the proposed collection of 
information; (3) enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) minimize the 
burden of the collection of information 
on those who are to respond; including 
through the use of appropriate 
automated collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

This notice also lists the following 
information: 

Title of Proposal: HUD-Administered 
Small Cities Program Performance 
Assessment Report. 

OMB Approval Number: 2506–0020. 
Form Numbers: HUD–4052. 
Description of the Need for the 

Information and Its Proposed Use: 
Collection of Annual Performance 
Reports, on financial and physical 
development progress, for HUD-
administered Small Cities Program 
funds for non-entitlement Community 
Development Block Grant (CDBG) 
funding for CDBG funds awarded prior 
to FY 2000 in the State of New York. 

Frequency of Submission: Annually.

Number of re-
spondents 

Annual
responses × Hours per

response = Burden hours 

Reporting Burden .............................................................................. 300 300 6 1,800 
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Total Estimated Burden Hours: 1,800. 
Status: Extension of a currently 

approved collection.
Authority: Section 3507 of the Paperwork 

Reduction Act of 1995, 44 U.S.C. 35, as 
amended.

Dated: May 20, 2005. 
Donna L. Eden, 
Director, Office of Investment Strategies, 
Policy and Management, Office of the Chief 
Information Officer.
[FR Doc. E5–2729 Filed 5–27–05; 8:45 am] 
BILLING CODE 4210–27–P

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

[Docket No. FR–4971–N–28] 

Notice of Submission of Proposed 
Information Collection to OMB; 
Demolition/Disposition Application and 
Reporting

AGENCY: Office of the Chief Information 
Officer, HUD.
ACTION: Notice.

SUMMARY: The proposed information 
collection requirement described below 
has been submitted to the Office of 
Management and Budget (OMB) for 
review, as required by the Paperwork 
Reduction Act. The Department is 
soliciting public comments on the 
subject proposal. 

Public Housing Agencies (PHAs) may 
request approval for demolition or 

disposition of public housing property. 
Once approved, the PHAs report when 
the action is complete or if there are any 
delays.
DATES: Comments Due Date: June 30, 
2005.
ADDRESSES: Interested persons are 
invited to submit comments regarding 
this proposal. Comments should refer to 
the proposal by name and/or OMB 
approval Number (2577–0075) and 
should be sent to: HUD Desk Officer, 
Office of Management and Budget, New 
Executive Office Building, Washington, 
DC 20503; fax: 202–395–6974.
FOR FURTHER INFORMATION CONTACT: 
Wayne Eddins, Reports Management 
Officer, AYO, Department of Housing 
and Urban Development, 451 Seventh 
Street, SW., Washington, DC 20410; e-
mail Wayne_Eddins@HUD.gov; or 
Lillian Deitzer at 
Lillian_L_Deitzer@HUD.gov or 
telephone (202) 708–2374. This is not a 
toll-free number. Copies of available 
documents submitted to OMB may be 
obtained from Mr. Eddins or Ms Deitzer 
and at HUD’s Web site at http://
www5.hud.gov:63001/po/i/icbts/
collectionsearch.cfm.
SUPPLEMENTARY INFORMATION: This 
notice informs the public that the 
Department of Housing and Urban 
Development has submitted to OMB a 
request for approval of the information 
collection described below. This notice 
is soliciting comments from members of 

the public and affecting agencies 
concerning the proposed collection of 
information to: (1) Evaluate whether the 
proposed collection of information is 
necessary for the proper performance of 
the functions of the agency, including 
whether the information will have 
practical utility; (2) evaluate the 
accuracy of the agency’s estimate of the 
burden of the proposed collection of 
information; (3) enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) minimize the 
burden of the collection of information 
on those who are to respond; including 
through the use of appropriate 
automated collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses. 

This notice also lists the following 
information: 

Title of Proposal: Demolition/
Disposition Application and Reporting. 

OMB Approval Number: 2577–0075. 
Form Numbers: HUD–52860. 
Description of the Need for the 

Information and Its Proposed Use: 
Public Housing Agencies (PHAs) may 
request approval for demolition or 
disposition of public housing property. 
Once approved, the PHAs report when 
the action is complete or if there are any 
delays. 

Frequency of Submission: On 
occasion, other as PHAs develops 
Demolition/Disposition plans.

Number of
respondents 

Annual
responses × Hours per

response = Burden hours 

Reporting Burden .............................................................................. 227 1 16 3,633 

Total Estimated Burden Hours: 3,633. 
Status: Extension of a currently 

approved collection.

Authority: Section 3507 of the Paperwork 
Reduction Act of 1995, 44 U.S.C. 35, as 
amended.

Dated: May 20, 2005. 

Donna L. Eden, 
Director, Office of Investment Strategies, 
Policy and Management, Office of the Chief 
Information Officer.
[FR Doc. E5–2730 Filed 5–27–05; 8:45 am] 

BILLING CODE 4210–27–P

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service 

Notice of Availability of Draft 
Comprehensive Conservation Plan and 
Environmental Assessment for 
Washington Islands National Wildlife 
Refuges (Flattery Rocks, Quillayute 
Needles, and Copalis NWRs)

AGENCY: Fish and Wildlife Service, 
Interior.

ACTION: Notice of Availability of Draft 
Comprehensive Conservation Plan and 
Environmental Assessment. 

SUMMARY: The U.S. Fish and Wildlife 
Service (Service) announces that a Draft 
Comprehensive Conservation Plan and 
Environmental Assessment (Draft CCP/
EA) for Flattery Rocks National Wildlife 
Refuge, Quillayute Needles National 
Wildlife Refuge, and Copalis National 

Wildlife Refuge is available for review 
and comment. These three National 
Wildlife Refuges located on the outer 
coast of the Olympic Peninsula in 
Washington State, are hereafter 
collectively called the Washington 
Islands Refuges or Refuges. This Draft 
CCP/EA, prepared pursuant to the 
National Wildlife Refuge System 
Administration Act, as amended, and 
the National Environmental Policy Act 
of 1969, describes the Service’s proposal 
for management of the Washington 
Islands Refuges over the next 15 years. 
Also available for review with the Draft 
CCP/EA is a compatibility 
determination for research.

DATES: Written comments must be 
received at the address below by June 
30, 2005.

ADDRESSES: Comments on the Draft 
CCP/EA should be addressed to: Kevin 
Ryan, Refuge Manager, Washington 
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Maritime National Wildlife Refuge 
Complex, 33 S. Barr Road, Port Angeles, 
Washington, 98362, phone (360) 457–
8451. Comments may also be submitted 
via electronic mail to 
FW1PlanningComments@fws.gov. 
Please use WA Islands Refuges CCP, in 
the subject line.
FOR MORE INFORMATION CONTACT: Kevin 
Ryan, Refuge Manager, at the address 
and phone number above, or Michael 
Marxen, Pacific Northwest Planning 
Team, 16507 Roy Rogers Road, 
Sherwood, Oregon, 97140, phone (503) 
590–6596.
SUPPLEMENTARY INFORMATION: Copies of 
the Draft CCP/EA may be obtained by 
writing to Michael Marxen, Pacific 
Northwest Planning Team, 16507 Roy 
Rogers Road, Sherwood, Oregon, 97140. 
Copies of the Draft CCP/EA may be 
viewed at this address or at Washington 
Maritime National Wildlife Refuge 
Complex, 33 S. Barr Road, Port Angeles, 
Washington, 98362. The Draft CCP/EA 
will also be available for viewing and 
downloading online at http://
pacific.fws.gov/planning. Printed 
documents will also be available for 
review at the following libraries: 
Aberdeen Library, Hoquiam Timberland 
Library, Jefferson County Library, 
Montesano Timberland Library, North 
Olympic Library (at locations in Clallam 
Bay, Port Angeles, Forks, and Sequim), 
Ocean Shores Library, Westport 
Timberland Library, and Seattle Public 
Library. 

Background 

The Washington Islands Refuges 
extend over 100 miles along the Pacific 
Coast and include more than 600 rocks, 
reefs, and islands. The Refuges are 
located in Clallam, Jefferson, and Grays 
Harbor Counties, Washington. The 
administrative center for the 
Washington Islands Refuges is the 
Washington Maritime National Wildlife 
Refuge Complex in Port Angeles, 
Washington. The Washington Islands 
Refuges are part of the National Wildlife 
Refuge System. This system of 544 
refuges is managed by the Fish and 
Wildlife Service. The three Washington 
Islands Refuges are included in one 
planning process because they are part 
of the same ecosystem, and share many 
of the same issues and management 
opportunities. 

The Washington Islands Refuges were 
established in 1907 by President 
Theodore Roosevelt ‘‘* * * as a 
preserve and breeding ground for native 
birds and animals.’’ Approximately 80% 
of the seabirds in Washington State nest 
within the Refuges. Because of the 
physical characteristics of these islands, 

landings and access are extremely 
hazardous. Since establishment, the 
Refuges have been closed to public 
entry to protect wildlife values and 
human safety. On October 23, 1970, the 
Washington Islands Wilderness was 
established by Pub. L. 92–504. This 
placed all of the Refuge islands, except 
for Destruction Island, under wilderness 
designation.

Proposed Action 

The Service proposes to adopt and 
implement a Comprehensive 
Conservation Plan (CCP) to guide 
management of the three Washington 
Islands Refuges for approximately 15 
years. The CCP identifies Refuge goals, 
long-range objectives, and strategies for 
achieving Refuge purposes. In the Draft 
CCP/EA, two alternatives for managing 
the Washington Islands Refuges are 
identified and evaluated. Alternative A, 
the ‘‘no action’’ or ‘‘status quo’’ 
alternative is the current management of 
the Refuges. Alternative B, the 
Aproposed action’’ describes 
management actions proposed to 
address current threats and 
opportunities. The alternatives are 
briefly described below. 

Under Alternative A, the Service 
would continue to manage the Refuges 
under the management goals that were 
identified in the Refuges’ 1989 
Management Plan. Management actions 
to maintain habitat and provide 
protection for priority species including 
Federal and State listed species, and 
provide research opportunities and 
offsite wildlife-dependent recreational 
opportunities, would continue. New 
mandates related to refuge management 
enacted since 1989 would also be 
implemented. 

Under Alternative B, the following 
goals have been developed to guide 
management of the refuges: 

• Protect migratory birds and other 
native wildlife and their associated 
habitats, with special emphasis on 
seabirds. 

• Protect and support the recovery of 
federally threatened and endangered 
species and Washington state special 
status species and their habitats. 

• Protect and manage the Washington 
Islands Wilderness Area to maintain its 
wilderness character and values. 

• Through effective coordination and 
cooperation with others, promote 
conservation of Refuge resources, with 
special emphasis on governmental 
agencies and tribes with adjoining 
ownership or jurisdiction. 

• Continue to enhance long-term 
monitoring and sustain applied 
scientific research. 

• Increase public interpretation and 
awareness programs to enhance 
appreciation, understanding, and 
enjoyment of Refuge resources. 

Public Comments 
With the publication of this notice, 

the public is encouraged to send written 
comments regarding the Draft CCP/EA 
for the Washington Islands Refuges. 
Public comments are requested, 
considered, and incorporated 
throughout the planning process in 
numerous ways. Public outreach has 
included meetings with State and 
Federal agencies and Tribes, planning 
update mailings, and Federal Register 
notices. After the review and comment 
period ends for this Draft CCP/EA, 
comments will be analyzed by the 
Service and addressed in revised 
planning documents. 

All comments received from 
individuals, including names and 
addresses, become part of the official 
public record and may be released. 
Requests for such comments will be 
handled in accordance with the 
Freedom of Information Act, the 
Council on Environmental Quality’s 
NEPA regulations [40 CFR 1506.6(f)] 
and other Service and Departmental 
policies and procedures.

Dated: May 5, 2005. 
Don Weathers, 
Acting Regional Director, Region 1, Portland, 
Oregon.
[FR Doc. 05–10298 Filed 5–27–05; 8:45 am] 
BILLING CODE 4310–55–P

DEPARTMENT OF THE INTERIOR

Fish and Wildlife Service 

Notice of Intent To Prepare a 
Comprehensive Conservation Plan and 
Environmental Assessment for the 
Farallon National Wildlife Refuge

AGENCY: Fish and Wildlife Service, 
Department of the Interior.
ACTION: Notice of intent.

SUMMARY: The U.S. Fish and Wildlife 
Service (Service) is preparing a 
Comprehensive Conservation Plan 
(CCP) and Environmental Assessment 
(EA) for the Farallon National Wildlife 
Refuge (Refuge) located in San 
Francisco County, California. This 
notice advises the public that the 
Service intends to gather information 
necessary to prepare a CCP and EA 
pursuant to the National Wildlife Refuge 
System Administration Act of 1966, as 
amended, and the National 
Environmental Policy Act (NEPA). The 
public and other agencies are 
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encouraged to participate in the 
planning process by sending written 
comments on management actions that 
the Service should consider. The 
Service is also furnishing this notice in 
compliance with the Service CCP policy 
to obtain suggestions and information 
on the scope of issues to include in the 
CCP and EA. Opportunities for public 
input will be announced throughout the 
CCP/EA planning and development 
process.

DATES: To ensure that the Service has 
adequate time to evaluate and 
incorporate suggestions and other input 
into the planning process, comments 
should be received on or before August 
1, 2005.
ADDRESSES: Send written comments or 
requests to be added to the mailing list 
to the following address: Winnie Chan, 
Refuge Planner, Farallon Refuge CCP, 
San Francisco Bay National Wildlife 
Refuge Complex, P.O. Box 524, Newark, 
California 94560. Written comments 
may also be faxed to (510) 792–5828, or 
sfbaynwrc@fws.gov.
FOR FURTHER INFORMATION CONTACT: 
Winnie Chan, Refuge Planner, or Joelle 
Buffa, Refuge Manager, at (510) 792–
0222.

SUPPLEMENTARY INFORMATION: The 
National Wildlife Refuge System 
Administration Act of 1966, as amended 
by the National Wildlife Refuge System 
Improvement Act of 1997, mandates 
that all lands within the National 
Wildlife Refuge System are to be 
managed in accordance with an 
approved CCP. The CCP will guide 
management decisions for 
approximately the next 15 years and 
identify Refuge goals, long-range 
objectives, and management strategies 
for achieving these objectives. The 
planning process will consider many 
elements, including habitat and wildlife 
management, habitat protection, 
compatible wildlife-dependent 
recreation, and environmental effects. 
Public input into this planning process 
is very important. The CCP will provide 
other agencies and the public with a 
clear understanding of the desired 
conditions for the Refuge and how the 
Service will implement management 
strategies. 

Comments received will be used to 
develop goals, key issues evaluated in 
the NEPA document, and habitat 
management strategies. All comments 
received, including names and 
addresses, will become part of the 
administrative record and may be made 
available to the public. Opportunities 
for public participation will occur 
throughout the process. 

The Service will send Planning 
Updates to people who are interested in 
the CCP process, and the updates will 
also be available on the planning 
website at http://pacific.fws.gov/
planning. These mailings will provide 
information on how to participate in the 
CCP process. Interested federal, state, 
and local agencies, organizations, and 
individuals are invited to provide input. 
The Service expects to complete the 
CCP in 2007. 

Background 
The Farallon National Wildlife Refuge 

is located offshore in the Pacific Ocean, 
approximately 28 miles west of San 
Francisco, California. The 211 acre 
Refuge is an archipelago made up of 
four major islands and several small 
islands. The Refuge was initially 
established by Theodore Roosevelt in 
1909 under Executive Order 1043; it is 
also designated as a State Ecological 
Reserve and a Golden Gate Biosphere 
Reserve. The Refuge serves ‘‘ * * * as a 
preserve and breeding ground for native 
birds’’ (Executive Order 1043, dated 
February 27, 1909). 

The Refuge was established to provide 
wintering and nesting habitat for 
migratory seabirds and pinnipeds. In 
1974, Congress enacted Public Law 93–
550 which designated all the islands, 
except for Southeast Island, as the 
Farallon Wilderness, totaling 141 acres. 

The Service anticipates a draft CCP 
and EA to be available for public review 
and comment in late 2006.

Dated: May 24, 2005. 
Ken McDermond, 
Acting Manager, CA/NV Operations, 
Sacramento, California.
[FR Doc. 05–10718 Filed 5–27–05; 8:45 am] 
BILLING CODE 4310–55–P

DEPARTMENT OF THE INTERIOR

Bureau of Land Management 

[O–200–0777–XX–241A] 

Notice of Meeting, Front Range 
Resource Advisory Council (Colorado)

AGENCY: Bureau of Land Management, 
Interior.
ACTION: Notice of public meeting.

SUMMARY: In accordance with the 
Federal Land Policy and Management 
Act (FLPMA) and the Federal Advisory 
Committee Act of 1972 (FACA), the U.S. 
Department of the Interior, Bureau of 
Land Management (BLM) Front Range 
Resource Advisory Council (RAC), will 
meet as indicated below.
DATES: The meeting will be held July 6, 
2005 from 9:15 a.m. to 4 p.m.

ADDRESSES: Holy Cross Abbey 
Community Center, 2951 E. Highway 
50, Canon City, Colorado 81212.
FOR FURTHER INFORMATION CONTACT: Ken 
Smith, (719) 269–8500.
SUPPLEMENTARY INFORMATION: The 15 
member Council advises the Secretary 
of the Interior, through the Bureau of 
Land Management, on a variety of 
planning and management issues 
associated with public land 
management in the Royal Gorge Field 
Office and San Luis Valley, Colorado. 
Planned agenda topics include: Manager 
updates on current land management 
issues, and travel management 
planning. All meetings are open to the 
public. The public is encouraged to 
make oral comments to the Council at 
9:30 a.m. or written statements may be 
submitted for the Councils 
consideration. Depending on the 
number of persons wishing to comment 
and time available, the time for 
individual oral comments may be 
limited. Summary minutes for the 
Council Meeting will be maintained in 
the Royal Gorge Field Office and will be 
available for public inspection and 
reproduction during regular business 
hours within thirty (30) days following 
the meeting. Meeting Minutes and 
agenda (10 days prior to each meeting) 
are also available at: http://
www.blm.gov/rac/co/frrac/co_fr.htm.

Dated: May 23, 2005. 
Roy L. Masinton, 
Royal Gorge Field Manager.
[FR Doc. 05–10716 Filed 5–27–05; 8:45 am] 
BILLING CODE 4310–JB–P

DEPARTMENT OF THE INTERIOR

National Park Service 

Revised Draft Backcountry 
Management Plan, General 
Management Plan Amendment and 
Environmental Impact Statement, 
Denali National Park and Preserve, AK

AGENCY: National Park Service, Interior.
ACTION: Announcement of public 
meetings and public comment date 
change. 

SUMMARY: The National Park Service 
(NPS) announces public meetings to 
obtain public comment on the Revised 
Draft Backcountry Management Plan, 
General Management Plan Amendment 
and Environmental Impact Statement 
(EIS) for Denali National Park and 
Preserve. The document describes and 
analyzes the environmental impacts of a 
preferred alternative and four action 
alternatives for managing the park and 
preserve’s backcountry. A no action 
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alternative also is evaluated. This 
announcement provides public meeting 
dates and locations, and corrects the 
closing date for receipt of public 
comments and the e-mail address for 
electronic comments.

DATES: Written comments on the revised 
draft plan and EIS must be received no 
later than June 30, 2005. This corrects 
the date published in the Federal 
Register with the Notice of Availability 
on April 26, 2005. 

See SUPPLEMENTARY INFORMATION 
section for public meeting dates and 
locations.

ADDRESSES: Written comments on the 
revised draft plan and EIS should be 
submitted to the Superintendent, Denali 
National Park and Preserve, Post Office 
Box 9, Denali Park, Alaska 99755.

FOR FURTHER INFORMATION CONTACT: 
Mike Tranel, Chief of Planning, Denali 
National Park and Preserve. Telephone: 
(907) 644–3611.

SUPPLEMENTARY INFORMATION: 

Meetings 

The public meeting dates and 
locations are as follows: 

June 8. Cantwell Community Center. 
Denali Highway. Cantwell, Alaska. 

June 9. Alaska Public Lands 
Information Center. 605 W. 4th Avenue, 
Anchorage, Alaska. 

June 13. Upper Susitna Valley Senior 
Center. Helena Drive, Sunshine, Alaska. 

June 14. Tri-Valley Community 
Center. Healy Spur Road, Healy, Alaska. 

June 15. Noel Wien Library. 1215 
Cowles Street, Fairbanks, Alaska. 

Each meeting will last from 5 p.m. to 
8 p.m. and each will follow the same 
format. There will be an opportunity for 
informal explanation, discussion, and 
individually recorded testimony from 5 
p.m. until 6:30 p.m. At 6:30 p.m. there 
will be a brief presentation followed by 
a formal public hearing. All comments 
recorded at these meetings will become 
a part of the comment record. 

Electronic Access and Filing Addresses 

Submit electronic comments to 
dena_bc_plan_comment@nps.gov. The 
revised draft EIS may be viewed online 
by following the Revised Draft 
Backcountry Management Plan link on 
the Denali homepage at http://
www.nps.gov/dena. Hard copies or CDs 
of the Revised Draft Backcountry 
Management Plan and General 
Management Plan Amendment and EIS 
are available by request from the 
aforementioned address.

Dated: May 12, 2005. 
Marcia Blaszak, 
Regional Director, Alaska.
[FR Doc. 05–10733 Filed 5–27–05; 8:45 am] 
BILLING CODE 4312–HT–P

DEPARTMENT OF THE INTERIOR

National Park Service 

Draft Environmental Impact Statement/
Mountain Lakes Fishery Management 
Plan; North Cascades National Park 
Service Complex; Whatcom, Skagit 
and Chelan Counties, WA; Notice of 
Availability 

Summary: Pursuant to section 102(c) 
of the National Environmental Policy 
Act of 1969 (Pub. L. 91–190, as 
amended), the National Park Service in 
cooperation with the Washington State 
Department of Fish and Wildlife has 
prepared a Draft Environmental Impact 
Statement (DEIS) and Mountain Lakes 
Fishery Management Plan. The DEIS 
identifies and evaluates four alternatives 
for management of non-native fish in 
the natural mountain lakes within North 
Cascades National Park Service 
Complex and the Stephen Mather 
Wilderness. Appropriate mitigation 
strategies are assessed, and an 
‘‘environmentally preferred’’ alternative 
is also identified. When approved, the 
Mountain Lakes Fishery Management 
Plan (Plan) will govern all fishery 
management actions, including 
potential removal of self-sustaining 
populations of non-native fish and fish 
stocking. 

Background: The National Park 
Service (NPS) manages North Cascades 
National Park, Lake Chelan National 
Recreation Area, and Ross Lake National 
Recreation Area collectively as the 
North Cascades National Park Service 
Complex (hereafter referred to as ‘‘North 
Cascades’’). The Congressionally 
designated Stephen Mather Wilderness 
covers ninety-three percent of North 
Cascades. The rugged, wilderness 
landscape of North Cascades contains 
240 natural mountain lakes. The lakes 
are naturally fishless due to impassable 
topographic barriers. Though naturally 
barren of fish, these lakes contain a rich 
array of native aquatic life including 
plankton, aquatic insects, frogs and 
salamanders. 

In the late 1800’s, settlers began 
stocking lakes within the present-day 
boundaries of North Cascades with 
various species of non-native trout for 
food and recreation. By the 20th 
century, fish stocking was a routine lake 
enhancement practice for the U.S. 
Forest Service, various counties, and 

individuals. Then upon its inception in 
1933, the Washington Department of 
Game (WDG; now the Washington 
Department of Fish and Wildlife, or 
WDFW) assumed responsibility for 
stocking mountain lakes throughout the 
state to create and maintain a 
recreational fishery. The state’s 
involvement grew largely out of the 
need to prevent haphazard stocking by 
individuals without biological expertise. 
With particular emphasis on systematic 
assessment of fish species and stocking 
rates, the WDG conducted the first high 
lakes fisheries research and developed 
many principles central to fisheries 
management today. 

After North Cascades was established 
in 1968, a conflict over fish stocking 
emerged between the NPS and WDFW. 
The conflict was driven by fundamental 
policy differences: NPS policies 
prohibited stocking so as to protect 
native ecosystems; WDFW policies 
encouraged stocking to enhance 
recreation. To reconcile the conflict and 
foster cooperative management, the NPS 
and WDFW entered into a fisheries 
management agreement in 1988 with the 
purpose of ‘‘establishing a mutually 
agreed to list of lakes within the 
boundaries of North Cascades National 
Park which the department [would] 
stock with fish as part of its fish 
management program.’’ The agreement 
identified 40 lakes for stocking and 
specified that ‘‘research results [would] 
be considered in future decisions’’. 

Shortly thereafter, the NPS initiated a 
long-term research effort through 
Oregon State University to evaluate the 
ecological effects of fish stocking on 
native biota in mountain lakes. To 
ensure objectivity and scientific merit, 
an independent peer review panel of 
subject matter experts was established 
to evaluate research results. The final 
phase of this research effort was 
completed in July, 2002. The complete 
research results are posted on the Plan/
DEIS Web site (http://www.nps.gov/
noca/highlakes.htm), however key 
conclusions include:

• Lakes with high densities of self-
sustaining (i.e., reproducing) trout 
populations had significantly fewer 
salamanders and zooplankton than 
fishless lakes; 

• There was no significant difference 
in salamander or zooplankton 
abundance between fishless lakes and 
lakes with stocked (i.e., non-
reproducing) fish; 

• Native biota (e.g., salamanders, 
zooplankton) appeared to be at greatest 
risk in lakes with (1) relatively high 
nitrogen concentrations, (2) relatively 
warm water and (3) self-sustaining trout 
populations present in high densities. 
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These risk factors were found in six of 
the 83 lakes studied. 

Purpose and Need: The purpose of the 
Plan/DEIS is to develop a 
comprehensive management plan for 
natural mountain lakes that conserves 
native biological integrity and provides 
a spectrum of recreational opportunities 
and visitor experiences, including sport 
fishing. The Plan/DEIS is needed to 
resolve the long-standing debate and 
conflicts over fish stocking in the 
naturally fishless mountain lakes in 
North Cascades. 

In most NPS units, natural resources 
(including lakes and fish) are managed 
in accord with the Organic Act of 1916 
and in concert with NPS management 
policies which allow sport fishing 
unless it is specifically prohibited. NPS 
policies, however, prohibit fish stocking 
in most NPS waters. In North Cascades, 
fish have historically been managed by 
a combination of agencies and user 
groups. This is partly because the 
enabling legislation for North Cascades 
does not define angling activities that 
would be allowed within its boundaries, 
and partly because the area has a history 
of fish management by WDFW and 
affiliated sport fishing groups (whose 
practices pre-date the 1968 
establishment of North Cascades by 
many years). 

The lakes that are the focus of this 
Plan/DEIS are the 91 mountain lakes 
(out of 240 lakes) that were once 
naturally fishless but have had some 
history of fish stocking since the late 
1800’s. Due to differences in missions 
and policies between the NPS and 
WDFW, the two agencies drafted a 
Memorandum of Understanding in 
1985, and a Supplemental Agreement in 
1988 that established a mutually agreed 
to list of lakes in the National Park 
portion of the Complex that WDFW 
would stock with fish as part of its fish 
management program while further 
studies into the ecological effects of 
non-native fish in mountain lakes were 
conducted. A long term research study 
was then initiated. Before the research 
could be completed, the North Cascades 
Conservation Council challenged the 
NPS in court on its decision to allow 
fish stocking to continue or reproducing 
populations of fish to remain. In a 1991 
Consent Decree, the U.S. District Court 
(Western District of Washington) 
indicated the NPS should complete its 
research and then ‘‘conduct a NEPA 
[National Environmental Policy Act] 
review of the fish stocking of naturally 
fish-free lakes.’’ The research was 
completed in July 2002 by a team that 
included scientists from the U.S. 
Geological Survey (Biological Resources 
Division) and Oregon State University. 

This Plan/DEIS was initiated upon 
completion of the research, and initiates 
the conservation planning and 
environmental impact analysis process 
required by the 1991 Consent Decree. 

Primary Issues: Key issues which 
were addressed in preparing the DEIS/
Plan included: 

• Predation and Competition. Non-
native fish have measurably changed 
composition and abundance of native 
aquatic organisms in some lakes, with 
the most significant impacts caused by 
reproducing populations of stocked fish 
that have become self-sustaining. 

• Hybridization with Native Fish. 
Non-native fish are dispersing 
downstream from some lakes and 
hybridizing (i.e., interbreeding) with 
native fish, which could harm bull trout 
(federally Threatened), westslope 
cutthroat trout and other native trout 
populations. 

• Conflicting Social/Wilderness 
Values. Some stakeholders strongly 
oppose the management of a non-native 
fishery in national park/wilderness 
lakes that were naturally fishless. Others 
believe that the mountain lakes fishery 
provides an unparalleled opportunity 
for high lakes fishing that cannot be 
duplicated elsewhere. 

• Legislative ambiguity: The enabling 
legislation and legislative history for 
North Cascades are not clear with 
respect to fish stocking, thus the NPS 
believes an affirmative legislative 
clarification from Congress would be 
needed in order to justify continued fish 
stocking in naturally fishless mountain 
lakes in the North Cascades/Stephen 
Mather Wilderness. 

Proposed Plan and Alternatives: As 
the proposed Mountain Lakes Fishery 
Management Plan, Alternative B (the 
‘‘agency preferred’’ alternative) would 
implement an adaptive management 
framework for allowing continued 
stocking of select lakes with a history of 
fish stocking. To minimize ecological 
risks, sterile trout incapable of 
reproducing would be stocked at low 
densities to provide continued angling 
opportunities. Self-sustaining 
populations of trout would be removed 
from all lakes (where feasible) using gill-
nets in combination with electrofishing, 
spawning habitat exclusion, and 
application of the piscicide antimycin. 
Fishery management actions would be 
monitored and evaluated to enable 
adaptive management and ensure 
conservation of biological integrity. 
Implementation of this Alternative 
would require affirmative clarification 
from Congress regarding the 
appropriateness of continued fish 
stocking in the North Cascades/Stephen 
Mather Wilderness.

Alternative A (the ‘‘No Action’’ 
alternative) provides a baseline for 
analyzing and comparing the three 
‘‘action’’ alternatives. Under this 
alternative, fishery management actions 
would continue in accord with the 
terms and conditions of the 1988 
Supplemental Agreement with the 
WDFW. This agreement provides for 
continued stocking of select lakes in 
North Cascades National Park. 
Continued implementation of this 
alternative would require clarification 
from Congress regarding the 
appropriateness of continued fish 
stocking in the North Cascades/Stephen 
Mather Wilderness. 

Alternative C would include 
continued maintenance of the mountain 
lakes sport fishery (i.e., fish stocking) in 
select lakes in Ross Lake National 
Recreation Area and Lake Chelan 
National Recreation Area. Fish stocking 
would be discontinued in North 
Cascades National Park. Otherwise, the 
adaptive management framework for 
Alternative C would be similar to 
Alternative B. Alternative C would 
conform to NPS policies regarding fish 
stocking in National Recreation Area 
waters. However, Alternative C would 
still require clarification from Congress 
regarding the appropriateness of 
continued fish stocking in the Stephen 
Mather Wilderness. 

Alternative D would discontinue fish 
stocking in all mountain lakes in North 
Cascades. This alternative would 
establish a long-term goal of removing, 
wherever feasible, self-sustaining 
populations of non-native trout in 
approximately 37 lakes using the 
removal methods described for 
Alternative B. 

Scoping History: Public scoping 
formally began on January 16, 2003, 
with the Federal Register publication of 
the Notice of Intent to prepare an 
environmental impact statement. A 
news release for the public scoping 
meetings was sent on February 14, 2003 
to 12 local and regional news media. A 
public scoping brochure was mailed in 
early March 2003 to a comprehensive 
list of government agencies, 
organizations, businesses, and 
individuals. In late March 2003, the 
NPS and WDFW held four public 
scoping meetings in the surrounding 
communities of Sedro-Woolley, 
Wenatchee, Bellevue and Seattle. The 
NPS received 248 comments during the 
public scoping period, which formally 
concluded on April 18, 2004. A public 
scoping report is available on the park’s 
project Web site: (http://www.nps.gov/
noca/highlakes.htm). 

Comments and Public Meetings: The 
public review and comment period will 
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extend 90 days from the date the EPA 
publishes its notice of filing of the Plan/
DEIS in the Federal Register. 
Immediately upon confirmation, this 
date will be announced on the park’s 
project Web site. The Plan/DEIS will be 
mailed directly to those who requested 
copies during public scoping, and may 
be downloaded from the project Web 
site and on CD–ROM. Copies will also 
be available for review at park 
headquarters in Sedro-Woolley, the 
main visitor center in Newhalem, and at 
local and regional libraries. Printed or 
CD–ROM copies may also be requested 
by telephone (360) 856–5700 ext.351. In 
addition, a Public Comment Newsletter 
will be distributed. All comments must 
be submitted in writing and postmarked 
or transmitted not later than 90 days 
from the date EPA publishes their notice 
of filing. Responses should be addressed 
to: Superintendent, Attn: Draft EIS/
Mountain Lakes Fishery Management 
Plan, North Cascades National Park 
Service Complex, 810 State Route 20, 
Sedro Woolley, WA 98284. Reviewers 
are encouraged to submit comments, 
ideas or questions on-line at the PEPC 
Web site (http://parkplanning.nps.gov); 
search under park name for North 
Cascades National Park to find the Plan/
EIS and an on-line comment form. 
Written comments may also be faxed to 
(360) 856–1934, or submitted at one of 
the public meetings (see below). 

Please note that names and addresses 
of people who comment become part of 
the public record. If individuals 
commenting request that their name or/
and address be withheld from public 
disclosure, it will be honored to the 
extent allowable by law. Such requests 
must be stated prominently in the 
beginning of the comments. There also 
may be circumstances wherein the NPS 
will withhold from the administrative 
record a respondent’s identity, as 
allowable by law. As always: The NPS 
will make available to public inspection 
all submissions from organizations or 
businesses and from persons identifying 
themselves as representatives or 
officials of organizations and 
businesses; and, anonymous comments 
may not be considered. 

To facilitate exchange of information 
and public understanding of the 
proposal, the NPS in coordination with 
the Washington Department of Fish and 
Wildlife will host public meetings in 
Sedro-Woolley, Wenatchee, and the 
Seattle area. At this time several 
meetings are expected to be held during 
summer 2005—a schedule of confirmed 
dates, locations and times will be 
announced via the Public Comment 
Newsletter, local and regional news 
media, and the park’s project Web site; 

or may be obtained by telephone at 
(360) 856–5700 ext.351. 

Participants are strongly encouraged 
to review the document prior to 
attending a meeting. The 
Superintendent of North Cascades and 
planning team members, including 
WDFW personnel will attend all 
meetings. The format will be the same 
for all meetings, and will include a brief 
presentation on the essential elements 
of the Plan/DEIS and a question and 
answer period. Brief oral comments and 
written comments will also be received. 
All meeting locations will be accessible 
for disabled persons, and a sign 
language interpreter may be available 
upon request with prior notice (please 
contact the park as noted above). 

Decision: Following careful 
consideration of all comments received 
on the Plan/DEIS, completion of the 
Final Mountain Lakes Fishery 
Management Plan/Final Environmental 
Impact Statement is anticipated for 
spring 2006 (actual timing will depend 
upon the degree of public interest and 
response from agencies and 
organizations). Thereafter the Record of 
Decision would be completed not 
sooner than 30 days after the Final EIS 
is distributed. As a delegated EIS, the 
official responsible for the final decision 
is the Regional Director, Pacific West 
Region; subsequently, the official 
responsible for implementation will be 
the Superintendent, North Cascades 
National Park Service Complex.

Dated: March 23, 2005. 
Martha K. Leicester, 
Acting Regional Director, Pacific West Region.
[FR Doc. 05–10729 Filed 5–27–05; 8:45 am] 
BILLING CODE 4312–52–P

DEPARTMENT OF THE INTERIOR

National Park Service 

Apostle Islands National Lakeshore 
General Management Plan, 
Environmental Impact Statement, 
Wisconsin; Correction

AGENCY: National Park Service, Interior.
ACTION: Notice of intent to prepare a 
general management plan and 
environmental impact statement for 
Apostle Islands National Lakeshore, 
Wisconsin; correction. 

SUMMARY: In the September 3, 2004, 
Federal Register, the National Park 
Service (NPS) announced its intent to 
prepare a general management plan and 
environmental impact statement (GMP/
EIS) for Apostle Islands National 
Lakeshore (APIS). After the scoping 
period for the GMP/EIS ended, on 

December 8, 2004, Congress officially 
designated wilderness in the park. 
While wilderness management was 
intended to be part of the proposed 
planning process, the NPS will 
incorporate the requirements of a 
wilderness management plan into the 
general management plan now that 
Congress has made the official 
designation.
CORRECTION: The APIS GMP/EIS will 
incorporate all of the elements 
necessary for a wilderness management 
plan. This action will not change the 
focus or scope of the GMP/EIS.
FOR FURTHER INFORMATION CONTACT: Jim 
Nepstad, Chief of Planning and 
Resource Management, Apostle Islands 
National Lakeshore, Route 1, Box 4, 
Bayfield, Wisconsin 54814. Telephone 
715–779–3398, extension 102; e-mail: 
jim_nepstad@nps.gov.

Dated: April 1, 2005. 
Ernest Quintana, 
Regional Director, Midwest Region.
[FR Doc. 05–10731 Filed 5–27–05; 8:45 am] 
BILLING CODE 4312–97–P

DEPARTMENT OF THE INTERIOR

National Park Service 

Acadia National Park, Bar Harbor, ME, 
Acadia National, Park Advisory 
Commission; Notice of Meeting 

Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act (Pub. L. 92–463, 86 Stat. 770, 5 
U.S.C. App. 1, Sec. 10), that the Acadia 
National Park Advisory Commission 
will hold a meeting on Monday, June 6, 
2005. 

The Commission was established 
pursuant to Public Law 99–420, Sec. 
103. The purpose of the Commission is 
to consult with the Secretary of the 
Interior, or his designee, on matters 
relating to the management and 
development of the park, including but 
not limited to the acquisition of lands 
and interests in lands (including 
conservation easements on islands) and 
termination of rights of use and 
occupancy. 

The meeting will convene at park 
headquarters, McFarland Hill, Bar 
Harbor, Maine, at 1 p.m. to consider the 
following agenda: 

1. Review and approval of minutes 
from the meeting held February 7, 2005. 

2. Committee reports: 
—Land Conservation. 
—Park Use. 
—Science. 
—Historic. 
3. Old business. 
4. Superintendent’s report. 
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5. Public comments. 
6. Proposed agenda for next 

Commission meeting, September 12, 
2005. 

The meeting is open to the public. 
Interested persons may make oral/
written presentations to the Commission 
or file written statements. Such requests 
should be made to the Superintendent 
at least seven days prior to the meeting. 

Further information concerning this 
meeting may be obtained from the 
Superintendent, Acadia National Park, 
P.O. Box 177, Bar Harbor, Maine 04609, 
tel: (207) 288–3338.

Dated: April 6, 2005. 
Sheridan Steele, 
Superintendent.
[FR Doc. 05–10732 Filed 5–27–05; 8:45 am] 
BILLING CODE 4312–52–M

DEPARTMENT OF THE INTERIOR

National Park Service 

Cape Cod National Seashore; South 
Wellfleet, MA; Cape Cod National 
Seashore Advisory Commission; Two 
Hundred Fifty-Third Notice of Meeting 

Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act (Pub. L. 92–463, 86 Stat. 770, 5 
U.S.C. App 1, Section 10), that a 
meeting of the Cape Cod National 
Seashore Advisory Commission will be 
held on June 20, 2005. 

The Commission was reestablished 
pursuant to Public Law 87–126 as 
amended by Public Law 105–280. The 
purpose of the Commission is to consult 
with the Secretary of the Interior, or her 
designee, with respect to matters 
relating to the development of Cape Cod 
National Seashore, and with respect to 
carrying out the provisions of sections 4 
and 5 of the Act establishing the 
Seashore. 

The Commission members will meet 
at 1 p.m. in the meeting room at 
Headquarters, Marconi Station, 
Wellfleet, Massachusetts for the regular 
business meeting to discuss the 
following:
1. Adoption of Agenda 
2. Approval of Minutes of Previous 

Meeting (April 11, 2005) 
3. Reports of Officers 
4. Reports of Subcommittees 
5. Superintendent’s Report 

Salt Pond Visitor Center Update 
Highlands Center Update 
Update North of Highland 

Campground/TPL 
Update on Dune Shack Report 
Herring River Restoration Project 
Update Eastham Ocean Beach 
Wilderness Areas 

Wind Turbines/Cell Towers 
News from Washington 

6. Old Business 
7. New Business 
8. Date and agenda for next meeting 
9. Public comment and 
10. Adjournment

The meeting is open to the public. It 
is expected that 15 persons will be able 
to attend the meeting in addition to 
Commission members. 

Interested persons may make oral/
written presentations to the Commission 
during the business meeting or file 
written statements. Such requests 
should be made to the park 
superintendent at least seven days prior 
to the meeting. Further information 
concerning the meeting may be obtained 
from the Superintendent, Cape Cod 
National Seashore, 99 Marconi Site 
Road, Wellfleet, MA 02667.

Dated: May 6, 2005. 
George E. Price, Jr., 
Acting Superintendent.
[FR Doc. 05–10730 Filed 5–27–05; 8:45 am] 
BILLING CODE 4312–52–P

INTERNATIONAL TRADE 
COMMISSION 

[Inv. No. 337–TA–540] 

In the Matter of Certain Automotive 
Grilles; Notice of Investigation

AGENCY: U.S. International Trade 
Commission.
ACTION: Institution of investigation 
pursuant to 19 U.S.C. 1337. 

SUMMARY: Notice is hereby given that a 
complaint was filed with the U.S. 
International Trade Commission on 
April 26, 2005, under section 337 of the 
Tariff Act of 1930, as amended, 19 
U.S.C. 1337, on behalf of Ford Global 
Technologies, LCC of Dearborn, 
Michigan. An amended complaint was 
filed on May 18, 2005. The amended 
complaint alleges violations of section 
337 in the importation into the United 
States, the sale for importation, and the 
sale within the United States after 
importation of certain automotive grilles 
by reason of infringement of U.S. Design 
Patent No. 498,187. The amended 
complaint further alleges that an 
industry in the United States exists as 
required by subsection (a)(2) of section 
337. 

The complainant requests that the 
Commission institute an investigation 
and, after the investigation, issue a 
permanent exclusion order and a 
permanent cease and desist order.
ADDRESSES: The amended complaint, 
except for any confidential information 

contained therein, is available for 
inspection during official business 
hours (8:45 a.m. to 5:15 p.m.) in the 
Office of the Secretary, U.S. 
International Trade Commission, 500 E 
Street, SW., Room 112, Washington, DC 
20436, telephone 202–205–2000. 
Hearing impaired individuals are 
advised that information on this matter 
can be obtained by contacting the 
Commission’s TDD terminal on 202–
205–1810. Persons with mobility 
impairments who will need special 
assistance in gaining access to the 
Commission should contact the Office 
of the Secretary at 202–205–2000. 
General information concerning the 
Commission may also be obtained by 
accessing its Internet server at http://
www.usitc.gov. The public record for 
this investigation may be viewed on the 
Commission’s electronic docket (EDIS) 
at http://edis.usitc.gov.
FOR FURTHER INFORMATION CONTACT: 
Thomas S. Fusco, Esq., Office of Unfair 
Import Investigations, U.S. International 
Trade Commission, telephone 202–205–
2571.

Authority: The authority for institution of 
this investigation is contained in section 337 
of the Tariff Act of 1930, as amended, and 
in section 210.10 of the Commission’s Rules 
of Practice and Procedure, 19 CFR 210.10 
(2004).

Scope of Investigation: Having 
considered the amended complaint, the 
U.S. International Trade Commission, 
on May 20, 2005, ordered that—

(1) Pursuant to subsection (b) of 
section 337 of the Tariff Act of 1930, as 
amended, an investigation by instituted 
to determine whether there is a 
violation of subsection (a)(1)(B) of 
section 337 in the importation into the 
United States, the sale for importation, 
or the sale without the United States 
after importation of certain automotive 
grilles by reason of infringement of U.S. 
Design Patent No. 498,187, and whether 
an industry in the United States exists 
as required by subsection (a)(2) of 
section 337. 

(2) For the purpose of the 
investigation so instituted, the following 
are hereby named as parties upon which 
this notice of investigation shall be 
served: 

(a) The complainant is—Ford Global 
Technologies, LLC, 600 Parklane 
Towers East, One Parklane Boulevard, 
Dearborn, Michigan 48126. 

(b) The respondents are the following 
entities alleged to be in violation of 
section 337, and are the parties upon 
which the amended complaint is to be 
served: Keystone Automotive Industries, 
Inc., 700 East Bonita, Pomona, 
California 91767; Y.C.C. Parts 
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Manufacturing Co., Ltd., No. 21, Si 
Chou Road, Si Hai Village, Ta Yuan 
Hsiang, Tao-yuan Hsien, Taiwan. 

(c) Thomas S. Fusco, Esq., Office of 
Unfair Import Investigations, U.S. 
International Trade Commission, 500 E 
Street, SW., Suite 401, Washington, DC 
20436, who shall be the Commission 
investigative attorney, party to this 
investigation; and 

(3) For the investigation so instituted, 
the Honorable Sidney Harris is 
designated as the presiding 
administrative law judge. 

Responses to the amended complaint 
and the notice of investigation must be 
submitted by the named respondents in 
accordance with section 210.13 of the 
Commission’s Rules of Practice and 
Procedure, 19 CFR 210.13. Pursuant to 
19 CFR 201.16(d) and 210.13(a), such 
responses will be considered by the 
Commission if received not later than 20 
days after the date of service by the 
Commission of the amended complaint 
and the notice of investigation. 
Extensions of time for submitting 
responses to the amended complaint 
and the notice of investigation will not 
be granted unless good cause therefor it 
shown. 

Failure of a respondent to file a timely 
response to each allegation in the 
amended complaint and in this notice 
may be deemed to constitute a waiver of 
the right to appear and contest the 
allegations of the amended complaint 
and this notice, and to authorize the 
administrative law judge and the 
Commission, without further notice to 
the respondents, to find the facts to be 
as alleged in the amended complaint 
and this notice and to enter a final 
determination containing such findings, 
and may result in the issuance of a 
limited exclusion order or cease and 
desist order or both directed against the 
respondent.

Issued: May 24, 2005. 
Marilyn R. Abbott, 
Secretary of the Commission.
[FR Doc. 05–10704 Filed 5–27–05; 8:45 am] 
BILLING CODE 7020–02–M

DEPARTMENT OF JUSTICE

Executive Office for Immigration 
Review 

Agency Information Collection 
Activities: Proposed Collection; 
Comments Requested

ACTION: 60-day notice of information 
collection under review: fee waiver 
request. 

The Department of Justice (DOJ), 
Executive Office for Immigration 
Review (EOIR) has submitted the 
following information collection request 
to the Office of Management and Budget 
(OMB) for review and approval in 
accordance with the Paperwork 
Reduction Act of 1995. The proposed 
information collection is published to 
obtain comments from the public and 
affected agencies. Comments are 
encouraged and will be accepted for 
‘‘sixty days’’ until August 1, 2005. This 
process is conducted in accordance with 
5 CFR 1320.10. 

If you have comments especially on 
the estimated public burden or 
associated response time, suggestions, 
or need a copy of the proposed 
information collection instrument with 
instructions or additional information, 
please contact MaryBeth Keller, General 
Counsel, Executive Office for 
Immigration Review, U.S. Department of 
Justice, Suite 2600, 5107 Leesburg Pike, 
Falls Church, Virginia 22041; telephone: 
(703) 305–0470. 

Written comments and suggestions 
from the public and affected agencies 
concerning the proposed collection of 
information are encouraged. Your 
comments should address one or more 
of the following four points: 
—Evaluate whether the collection of 

information is necessary for the 
proper performance of the functions 
of the agency, including whether the 
information will have practical utility; 

—Evaluate the accuracy of the agency’s 
estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used; 

—Enhance the quality, utility, and 
clarity of the information to be 
collected; and 

—Minimize the burden of the collection 
of information on those who are to 
respond, including through the use of 
appropriate automated, electronic, 
mechanical, or other technological 
collection techniques or other forms 
of information technology, e.g. 
permitting electronic submission of 
responses. 

Overview of This Information 
Collection 

(1) Type of Information Collection: 
Extension of a currently approved 
collection. 

(2) Title of the Form/Collection: Fee 
Waiver Request. 

(3) Agency form number, if any, and 
the applicable component of the 
Department of Justice sponsoring the 
collection: Form Number: Form EOIR 
26A. Executive Office for Immigration 

Review, United States Department of 
Justice. 

(4) Affected public who will be asked 
or required to respond, as well as a brief 
abstract: Primary: An individual 
submitting an appeal or motion to the 
Board of Immigration Appeals. Other: 
None. Abstract: The information on the 
fee waiver request form is used by the 
Board of Immigration Appeals to 
determine whether the requisite fee for 
a motion or appeal will be waived due 
to an individual’s financial situation. 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond: It is estimated that 1,500 
respondents will complete the form 
annually with an average of one hour 
per response. 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection: There are an estimated 1,500 
total burden hours associated with this 
collection annually. 

If additional information is required 
contact: Brenda E. Dyer, Department 
Clearance Officer, United States 
Department of Justice, Justice 
Management Division, Policy and 
Planning Staff, Patrick Henry Building, 
Suite 1600, 601 D. Street, NW., 
Washington, DC 20530.

Dated: May 25, 2005. 
Brenda E. Dyer, 
Department Clearance Officer, United States 
Department of Justice.
[FR Doc. 05–10728 Filed 5–27–05; 8:45 am] 
BILLING CODE 4410–30–P

NUCLEAR REGULATORY 
COMMISSION 

[Docket Nos. 50–344, License No. NPF–1 
and 72–017, License No. SNM–2509] 

Portland General Electric Company; 
Notice of Termination of Trojan 
Nuclear Plant Facility Operating 
License No. NPF–1

AGENCY: Nuclear Regulatory 
Commission.
ACTION: Notice of termination of the 
Portland General Electric Company 
(PGE) Trojan Nuclear Plant (TNP) 
Facility Operating (Possession Only) 
License, No. NPF–1. 

SUMMARY: The Nuclear Regulatory 
Commission (NRC) is noticing the 
termination of the TNP Facility 
Operating (Possession Only) License, 
No. NPF–1, (NRC Docket No. 50–344), 
located near Portland, Oregon. 

Background: The TNP facility is 
located in Columbia County, Oregon, 
approximately 42 miles north of 
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Portland, Oregon. TNP began 
commercial operation in May 1976. The 
reactor output was rated at 3411 MWt 
with an approximate net electrical 
output rating of 1130 MWe. The nuclear 
steam supply system was a four-loop 
pressurized water reactor designed by 
Westinghouse Electric Corporation. TNP 
was shut down for the last time on 
November 9, 1992. 

In August 1999, PGE submitted its 
License Termination Plan (LTP) for the 
TNP facility. Under the provisions of 10 
CFR 50.82(a)(10), the NRC approved the 
LTP by license amendment dated 
February 12, 2001. PGE conducted 
decommissioning activities at TNP in 
accordance with the approved LTP from 
February 2001 to December 2004. In 
accordance with the approved LTP, the 
licensee conducted final status surveys 
(FSSs) to demonstrate that the facility 
and site meet the criteria for 
unrestricted release as presented in 10 
CFR 20.1402. Details of the FSS results 
were submitted to the NRC in 10 
separate FSS reports (FSSRs). 

PGE submitted an application for 
termination of the TNP Facility 
Operating (Possession Only) License, 
No. NPF–1, on December 20, 2004. The 
application states that PGE has 
completed remaining radiological 
decommissioning and FSSs of the TNP 
facility and site in accordance with the 
NRC-approved LTP, and the FSSs 
demonstrate that the facility and site 
meet the criteria for decommissioning 
and release of the site for unrestricted 
use that are stipulated in 10 CFR part 
20, subpart E. 

The NRC conducted a number of 
performance-based in-process 
inspections of the licensee’s FSS 
program during the decommissioning 
process. The purpose of the inspections 
was to verify that the FSS was being 
conducted in accordance with of the 
commitments made by the licensee in 
the LTP, and to evaluate the quality of 
the FSS by reviewing the FSS 
procedures, methodology, equipment, 
surveyor training and qualifications, 
document quality control, and survey 
data supporting the FSSRs. In addition, 
the NRC conducted a number of 
independent confirmatory surveys to 
verify the FSS results obtained and 
reported by the licensee. Confirmatory 
surveys consisted of surface scans for 
beta and gamma radiation, direct 
measurements for total beta activity, and 
collection of smear samples for 
determining removable radioactivity 
levels. 

The NRC staff reviewed the FSS 
Report and concludes that: (I) 
Dismantlement and decontamination 
activities were performed in accordance 

with the approved LTP; and (ii) The FSS 
and associated documentation, 
including an assessment of dose 
contributions associated with parts 
released for use before approval of the 
LTP, demonstrate that the facility and 
site have met the criteria for 
decommissioning in 10 CFR Part 20, 
Subpart E. Therefore, NRC is 
terminating TNP Facility Operating 
License No. NPF–1.
FOR FURTHER INFORMATION CONTACT: See 
the application dated December 20, 
2004, and the Safety Evaluation Report, 
available for public inspection at the 
Commission’s Public Document Room 
(PDR), located at One White Flint North, 
Public File Area O1 F21, 11555 
Rockville Pike (first floor), Rockville, 
Maryland. Publicly available records 
will be accessible electronically from 
the Agency-wide Documents Access and 
Management System’s (ADAMS) Public 
Electronic Reading Room on the Internet 
at the NRC Web site, http://
www.nrc.gov/reading–rm/adams.html 
(ADAMS Accession Nos. ML050030054, 
and ML050680345). Persons who do not 
have access to ADAMS or who 
encounter problems in accessing the 
documents located in ADAMS, should 
contact the NRC PDR Reference staff by 
telephone at 1–800–397–4209, 301–
415–4737 or by e-mail to pdr@nrc.gov.

Dated in Rockville, Maryland this 23rd day 
of May, 2005.

For the Nuclear Regulatory Commission. 
Andrew Persinko, 
Acting Deputy Director, Decommissioning 
Directorate, Division of Waste Management 
and Environmental Protection, Office of 
Nuclear Material Safety and Safeguards.
[FR Doc. E5–2734 Filed 5–27–05; 8:45 am] 
BILLING CODE 7590–01–P

NUCLEAR REGULATORY 
COMMISSION 

Advisory Committee on Reactor 
Safeguards; Meeting of the 
Subcommittee on Digital 
Instrumentation and Control Systems; 
Notice of Meeting 

The ACRS Subcommittee on Digital 
Instrumentation and Control Systems 
will hold a meeting on June 14–15, 
2005, Room T–2B1, 11545 Rockville 
Pike, Rockville, Maryland. 

The entire meeting will be open to 
public attendance. 

The agenda for the subject meeting 
shall be as follows:
Tuesday, June 14, 2005—8:30 a.m. until 

the close of business. 
Wednesday, June 15, 2005—1 p.m. until 

the close of business.

The purpose of this meeting is to 
review selected digital instrumentation 
and control research projects and 
related matters. The Subcommittee will 
hear presentations by and hold 
discussions with representatives of the 
Office of Nuclear Regulatory Research 
and other interested persons regarding 
this matter. The Subcommittee will 
gather information, analyze relevant 
issues and facts, and formulate 
proposed positions and actions, as 
appropriate, for deliberation by the full 
Committee. 

Members of the public desiring to 
provide oral statements and/or written 
comments should notify the Designated 
Federal Official, Mr. Michael R. 
Snodderly (telephone 301–415–6927) or 
the Cognizant Staff Engineer, Mr. Eric A. 
Thornsbury (telephone 301–415–8716), 
five days prior to the meeting, if 
possible, so that appropriate 
arrangements can be made. Electronic 
recordings will be permitted. 

Further information regarding this 
meeting can be obtained by contacting 
the Designated Federal Official or the 
Cognizant Staff Engineer between 7:30 
a.m. and 4:15 p.m. (e.t). Persons 
planning to attend this meeting are 
urged to contact one of the above named 
individuals at least two working days 
prior to the meeting to be advised of any 
potential changes to the agenda.

Dated: May 24, 2005. 
Michael L Scott, 
Branch Chief, ACRS/ACNW.
[FR Doc. E5–2735 Filed 5–27–05; 8:45 am] 
BILLING CODE 7590–01–P

NUCLEAR REGULATORY 
COMMISSION 

Sunshine Act Meeting

AGENCY HOLDING THE MEETINGS: Nuclear 
Regulatory Commission.
DATES: Weeks of May 30, June 6, 13, 20, 
27, July 4, 2005.
PLACE: Commissioners’ Conference 
Room, 11555 Rockville Pike, Rockville, 
Maryland.
STATUS: Public and Closed.
MATTERS TO BE CONSIDERED: 

Week of May 30, 2005

Tuesday, May 31, 2005
2 p.m. Discussion of Security Issues 

(Closed—Ex. 1) (This meeting was 
originally scheduled for June 1st). 

Wednesday, June 1, 2005
9:30 a.m. Briefing on Threat 

Environment Assessment (Closed—
Ex. 1) (This meeting was originally 
scheduled for May 25th). 
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2:30 p.m. Discussion of Security 
Issues (Closed—Ex. 1) (This meeting 
was originally scheduled for May 25th) 

Thursday, June 2, 2005

9:30 a.m. Briefing on Office of 
International programs (OIP) 
Programs, Performance, and Plans 
(Public Meeting) (Contact: Margie 
Doane, 301–415–2344).

This meeting will be webcast live at 
the Web address—http://www.nrc.gov.
2:30 p.m. Discussion of management 

Issues (Closed—Ex. 2 & 9). 

Week of Week of June 6, 2005—
Tentative 

There are no meetings scheduled for 
the week of June 6, 2005. 

Week of Week of June 13, 2005—
Tentative 

There are no meetings scheduled for 
the week of June 13, 2005. 

Week of Week of June 20, 2005—
Tentative 

There are no meetings scheduled for 
the week of June 20, 2005. 

Week of Week of June 27, 2005—
Tentative 

Tuesday, June 28, 2005

9:30 a.m. Briefing on Equal 
Employment Opportunity (EEO) 
Program (Public Meeting) (Contact: 
Corenthis Kelley, 301–415–7380).

This meeting will be webcast live at 
the Web address—http://www.nrc.gov.

Week of July 4, 2005—Tentative 

There are no meetings scheduled for 
the week of July 4, 2005. 

*The schedule for Commission 
meetings is subject to change on short 
notice. To verify the status of meetings 
call (recording)—(301) 415–1292. 
Contact person for more information: 
Dave Gamberoni, (301) 415–1651.
* * * * *

The NRC Commission Meeting 
Schedule can be found on the Internet 
at: http://www.nrc.gov/what-we-do/
policy-making/schedule.html.
* * * * *

The NRC provides reasonable 
accommodation to individuals with 
disabilities where appropriate. If you 
need a reasonable accommodation to 
participate in these public meetings, or 
need this meeting notice or the 
transcript or other information from the 
public meetings in another format (e.g., 
braille, large print), please notify the 
NRC’s Disability Program Coordinator, 
August Spector, at 301–415–7080, TDD: 
301–415–2100, or by e-mail at 
aks@nrc.gov. Determinations on 

requests for reasonable accommodation 
will be made on a case-by-case basis.
* * * * *

This notice is distributed by mail to 
several hundred subscribers; if you no 
longer wish to receive it, or would like 
to be added to the distribution, please 
contact the Office of the Secretary, 
Washington, DC 20555 (301–415–1969). 
In addition, distribution of this meeting 
notice over the Internet system is 
available. If you are interested in 
receiving this Commission meeting 
schedule electronically, please send an 
electronic message to dkw@nrc.gov.

Dated: May 24, 2005. 
R. Michelle Schroll, 
Office of the Secretary.
[FR Doc. 05–10825 Filed 5–26–05; 9:24 am] 
BILLING CODE 7590–01–M

OFFICE OF PERSONNEL 
MANAGEMENT 

Excepted Service

AGENCY: Office of Personnel 
Management.
ACTION: Notice.

SUMMARY: This gives notice of OPM 
decisions granting authority to make 
appointments under Schedules A, B and 
C in the excepted service as required by 
5 CFR 6.6 and 213.103.
FOR FURTHER INFORMATION CONTACT: 
Quasette Crowner, Chief, Executive 
Resources Group, Center for Leadership 
and Executive Resources Policy, 
Division for Strategic Human Resources 
Policy, 202–606–8046.
SUPPLEMENTARY INFORMATION: Appearing 
in the listing below are the individual 
authorities established under Schedules 
A, B and C between April 1, 2005 and 
April 30, 2005. Future notices will be 
published on the fourth Tuesday of each 
month, or as soon as possible thereafter. 
A consolidated listing of all authorities 
as of June 30 is published each year. 

Schedule A 

Section 213.3306 Department of 
Defense 

Temporary or time-limited positions 
in direct support of U.S. Government 
efforts to rebuild and create an 
independent, free and secure Iraq and 
Afghanistan, when no other appropriate 
appointing authority applies. Positions 
will generally be located in Iraq or 
Afghanistan, but may be in other 
locations, including the United States, 
when directly supporting operations in 
Iraq or in Afghanistan. No new 
appointments may be made under this 

authority after March 31, 2009. Effective 
April 1, 2005. 

Section 213.3170 Millennium 
Challenge Corporation 

(a) All positions established to create 
the Millennium Challenge Corporation. 
No new appointment may be made 
under this authority after March 31, 
2006. Effective April 1, 2005. 

Schedule B 

No Schedule B appointments were 
approved during April 2005. 

Schedule C 

The following Schedule C 
appointments were approved for April 
2005: 

Section 213.3303 Executive Office of 
the President 

Office of Management and Budget 

BOGS00160 Press Secretary to the 
Associate Director, Strategic Planning 
and Communications. Effective April 
05, 2005. 

Office of National Drug Control Policy 

QQGS00036 Public Affairs 
Specialist to the Press Secretary 
(Assistant Affairs). Effective April 06, 
2005. 

QQGS00037 Public Affairs 
Specialist to the Press Secretary 
(Assistant Affairs). Effective April 06, 
2005. 

Section 213.3304 Department of State 

DSGS60952 Public Affairs Specialist 
to the HIV/AIDS Coordinator. Effective 
April 01, 2005. 

DSGS60593 Foreign Affairs Officer 
to the Deputy Assistant Secretary, 
Bureau of Near Eastern and South Asian 
Affairs. Effective April 6, 2005. 

DSGS60957 Supervisory Protocol 
Officer (Visits) to the Deputy Chief of 
Protocol. Effective April 14, 2005. 

DSGS60958 Staff Assistant to the 
Chief Financial Officer. Effective April 
14, 2005. 

DSGS60956 Legislative Management 
Officer to the Assistant Secretary for 
Legislative and Intergovernmental 
Affairs. Effective April 19, 2005. 

DSGS60959 Staff Assistant to the 
Deputy Secretary. Effective April 21, 
2005. 

DSGS60960 Senior Advisor to the 
Assistant Secretary for International 
Organizational Affairs. Effective April 
29, 2005. 

DSGS60961 Public Affairs Specialist 
to the Assistant Secretary for Public 
Affairs. Effective April 29, 2005. 
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Section 213.3305 Department of the 
Treasury 

DYGS00455 Special Assistant to the 
Deputy Assistant Secretary (Financial 
Education). Effective April 21, 2005. 

DYGS00456 Special Assistant to the 
Deputy General Counsel. Effective April 
21, 2005. 

Section 213.3306 Department of the 
Defense 

DDGS16870 Personal and 
Confidential Assistant to the Principal 
Deputy Assistant Secretary of Defense 
(International Security Policy). Effective 
April 01, 2005. 

DDGS16867 Defense Fellow to the 
Special Assistant to the Secretary of 
Defense for White House Liaison. 
Effective April 06, 2005. 

DDGS16871 Defense Fellow to the 
Special Assistant to the Secretary of 
Defense for House Liaison. Effective 
April 27, 2005. 

Section 213.3307 Department of the 
Army 

DWGS60016 Confidential Assistant 
to the Secretary of the Army. Effective 
April 12, 2005. 

Section 213.3308 Department of the 
Navy 

DNGS60074 Confidential Staff 
Assistant to the Deputy Assistant 
Secretary of the Navy (Financial 
Management and Comptroller). Effective 
April 05, 2005. 

Section 213.3310 Department of 
Justice 

DJGS00302 Associate Director to the 
Director, Office of Intergovernmental 
and Public Liaison. Effective April 04, 
2005. 

DJGS00225 Special Assistant to the 
Director of the Violence Against Women 
Office. Effective April 05, 2005. 

DJGS00055 Chief of Staff to the 
Assistant Attorney General (Legal 
Policy). Effective April 22, 2005. 

Section 213.3311 Department of 
Homeland Security 

DMGS00345 Staff Assistant to the 
White House Liaison. Effective April 04, 
2005. 

DMGS00341 Special Assistant to the 
White House Liaison. Effective April 05, 
2005. 

DMGS00348 Confidential Assistant 
to the Deputy Secretary of the 
Department of Homeland Security. 
Effective April 06, 2005. 

DMGS00343 Special Assistant for 
Border and Transportation Security 
Policy to the Deputy Assistant Secretary 
for Border and Transportation Security 
Policy. Effective April 12, 2005. 

DMGS00344 Coordination Officer 
for State and Territorial Affairs to the 
Director, State and Local Affairs. 
Effective April 12, 2005. 

DMGS00340 Press Assistant to the 
Assistant Secretary for Public Affairs. 
Effective April 13, 2005. 

DMGS00347 Executive Assistant to 
the Chief of Staff. Effective April 13, 
2005. 

DMGS00350 Deputy Press Secretary 
to the Assistant Secretary for Public 
Affairs. Effective April 20, 2005. 

DMGS00351 Assistant Press 
Secretary to the Assistant Secretary for 
Public Affairs. Effective April 20, 2005. 

DMGS00354 Special Assistant and 
Writer-Editor to the Executive Secretary. 
Effective April 22, 2005. 

DMGS00356 Special Assistant to the 
Chief of Staff. Effective April 26, 2005. 

DMGS00355 Confidential Assistant 
to the Deputy Chief of Staff. Effective 
April 27, 2005.

DMGS00349 Senior Advisor to the 
Assistant Secretary for Infrastructure 
Protection. Effective April 29, 2005. 

DMGS00358 Assistant Press 
Secretary to the Assistant Secretary for 
Public Affairs. Effective April 29, 2005. 

Section 213.3312 Department of the 
Interior 

DIGS70011 Special Assistant 
(Communication) to the Director, 
External and Intergovernmental Affairs. 
Effective April 06, 2005. 

Section 213.3313 Department of 
Agriculture 

DAGS00786 Special Assistant to the 
Assistant Secretary for Administration. 
Effective April 06, 2005. 

DAGS00787 Director of Advance to 
the Director of Communications. 
Effective April 08, 2005. 

DAGS00788 Press Secretary to the 
Director of Communications. Effective 
April 18, 2005. 

DAGS00789 Staff Assistant to the 
Secretary. Effective April 18, 2005. 

DAGS00790 Confidential Assistant 
to the Administrator for Risk 
Management. Effective April 19, 2005. 

DAGS00800 Confidential Assistant 
to the Administrator, Rural Housing 
Service. Effective April 29, 2005. 

Section 213.3314 Department of 
Commerce 

DCGS00220 Confidential Assistant 
to the Chief of Staff. Effective April 01, 
2005. 

DCGS00486 Deputy Director of 
Speechwriting to the Director for 
Speechwriting. Effective April 07, 2005. 

DCGS00686 Director of Advance to 
the Chief of Staff. Effective April 08, 
2005. 

DCGS60394 Deputy Director, Office 
of Public Affairs to the Director of 
Public Affairs. Effective April 11, 2005. 

DCGS60694 Senior Advisor to the 
Director, Bureau of the Census. Effective 
April 12, 2005. 

DCGS00452 Confidential Assistant 
to the Deputy Assistant Secretary for 
Domestic Operations. Effective April 13, 
2005. 

DCGS60676 Public Affairs Specialist 
to the Director of Public Affairs. 
Effective April 15, 2005. 

DCGS00643 Confidential Assistant 
to the Deputy Under Secretary and 
Deputy Director of U.S. Patent and 
Trademark Office. Effective April 26, 
2005. 

DCGS00321 Chief of Congressional 
Affairs to the Associate Director for 
Communications. Effective April 29, 
2005. 

DCGS00383 Confidential Assistant 
to the Executive Director for Trade 
Promotion and Outreach. Effective April 
29, 2005. 

DCGS00435 Confidential Assistant 
to the Deputy Secretary. Effective April 
29, 2005. 

DCGS00438 Director of Advisory 
Committees to the Assistant Secretary 
for Manufacturing and Services. 
Effective April 29, 2005. 

DCGS00457 Confidential Assistant 
to the Director of Scheduling. Effective 
April 29, 2005. 

DCGS00575 Confidential Assistant 
to the Executive Assistant. Effective 
April 29, 2005. 

Section 213.3315 Department of Labor 

DLGS60212 Special Assistant to the 
Director of Operations. Effective April 
12, 2005. 

Section 213.3316 Department of 
Health and Human Services 

DHGS60062 Senior Advisor for 
Legislation to the Director, Center for 
Disease Control and Prevention 
Administration. Effective April 29, 
2005. 

Section 213.3317 Department of 
Education 

DBGS00380 Special Assistant to the 
Assistant Secretary for Management/
Chief Information Officer. Effective 
April 05, 2005. 

DBGS00386 Special Assistant to the 
Chief of Staff. Effective April 08, 2005. 

DBGS00388 Special Assistant to the 
Chief of Staff. Effective April 11, 2005. 

DBGS00389 Special Assistant to the 
Chief of Staff. Effective April 11, 2005. 

DBGS00387 Confidential Assistant 
to the Assistant Deputy Secretary for 
Safe and Drug-Free Schools. Effective 
April 13, 2005. 
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Section 213.3318 Environmental 
Protection Agency 

EPGS05031 Program Specialist to 
the Assistant Administrator for 
Administration and Resources 
Management. Effective April 01, 2005. 

EPGS05020 Director, Office of Long-
Range Communications to the Associate 
Administrator for Public Affairs. 
Effective April 20, 2005. 

EPGS05021 Program Advisor to the 
Associate Administrator for Public 
Affairs. Effective April 22, 2005. 

EPGS05022 Program Advisor 
(Operations) to the Deputy Chief of Staff 
(Operations). Effective April 26, 2005. 

EPGS05027 Deputy Associate 
Administrator for Policy, Economics 
and Innovation to the Associate 
Administrator for Policy, Economics 
and Innovation. Effective April 26, 
2005. 

Section 213.3323 Overseas Private 
Investment Corporation 

PQGS05007 Special Assistant to the 
Vice President, Investment Funds. 
Effective April 05, 2005. 

PQGS05008 Confidential Assistant 
to the Chief of Staff. Effective April 05, 
2005. 

PQGS05016 Confidential Assistant 
to the Vice President, External Affairs. 
Effective April 05, 2005. 

PQGS05017 Confidential Assistant 
to the Chief of Staff. Effective April 05, 
2005. 

Section 213.3331 Department of 
Energy 

DEGS00464 Special Assistant to the 
Director, Office of Electricity and Energy 
Assurance. Effective April 01, 2005. 

DEGS00463 Scheduler to the 
Secretary to the Director, Office of 
Scheduling and Advance. Effective 
April 04, 2005. 

DEGS00466 Special Assistant to the 
Deputy Administrator for Defense 
Nuclear Nonproliferation. Effective 
April 21, 2005. 

DEGS00468 Special Assistant for 
Communications and Outreach to the 
Director, Office of Communications and 
Outreach. Effective April 22, 2005. 

Section 213.3331 Federal Energy 
Regulatory Commission 

DRGS60004 Director, Public Affairs 
to the Deputy Director, External Affairs. 
Effective April 29, 2005. 

Section 213.3332 Small Business 
Administration 

SBGS00585 Director of Scheduling 
to the Chief of Staff and Chief Operating 
Officer. Effective April 05, 2005. 

SBGS00586 Special Assistant to the 
Deputy Administrator. Effective April 
05, 2005. 

Section 213.3337 General Services 
Administration 

GSGS00159 Deputy Director for 
Communications to the Deputy 
Associate Administrator for 
Communications. Effective April 12, 
2005. 

GSGS00162 Special Assistant to the 
Deputy Associate Administrator for 
Communications. Effective April 12, 
2005. 

GSGS00163 Confidential Assistant 
to the Associate Administrator for 
Performance Improvement. Effective 
April 12, 2005. 

GSGS60113 Special Assistant to the 
Regional Administrator, Region 1 
Boston. Effective April 20, 2005. 

GSGS00158 Confidential Assistant 
to the Associate Administrator for Small 
Business Utilization. Effective April 21, 
2005. 

GSGS00164 Senior Advisor to the 
Commissioner, Federal Technology 
Service. Effective April 29, 2005. 

Section 213.3346 Selective Service 
System 

SSGS03359 Executive Officer/Chief 
of Staff to the Director Selective Service 
System. Effective April 04, 2005. 

Section 213.3384 Department of 
Housing and Urban Development 

DUGS60343 Special Assistant to the 
Regional Director. Effective April 01, 
2005. 

DUGS60482 Deputy Director, Center 
for Faith Based and Community 
Initiatives to the Director, Center for 
Faith Based and Community Initiatives. 
Effective April 05, 2005. 

DUGS06213 Staff Assistant to the 
Assistant Secretary for Policy 
Development and Research. Effective 
April 8, 2005 

DUGS60561 Deputy Assistant 
Secretary for Public Affairs to the 
Assistant Secretary for Public Affairs. 
Effective April 08, 2005. 

Section 213.3394 Department of 
Transportation 

DTGS60351 Counselor to the Deputy 
Secretary. Effective April 04, 2005. 

DTGS60375 White House Liaison to 
the Chief of Staff. Effective April 15, 
2005. 

Section 213.3396 National 
Transportation Safety Board 

TBGS60002 Special Assistant to the 
Chairman. Effective April 20, 2005.

Authority: 5 U.S.C. 3301 and 3302; E.O. 
10577, 3 CFR 1954–1958 Comp., P.218

Office of Personnel Management. 
Dan G. Blair, 
Acting Director.
[FR Doc. 05–10711 Filed 5–27–05; 8:45 am] 
BILLING CODE 6325–39–P

SECURITIES AND EXCHANGE 
COMMISSION 

[Release Nos. 33–8575; 34–51730; File No. 
265–23] 

Advisory Committee on Smaller Public 
Companies.

AGENCY: Securities and Exchange 
Commission.
ACTION: Notice of meeting of SEC 
Advisory Committee on Smaller Public 
Companies. 

NOTICE: The Securities and Exchange 
Commission Advisory Committee on 
Smaller Public Companies is providing 
notice that it will hold a public meeting 
on Thursday, June 16, 2005, at 
Columbia Law School, Jerome Greene 
Hall, Room 103, 435 West 116th Street, 
New York, New York, from 1 p.m. to 
5:30 p.m. The meeting will reconvene 
on Friday, June 17, 2005, from 9 a.m. to 
12:30 p.m. The meeting will be audio 
webcast on the Commission’s Web site 
at http://www.sec.gov. 

The agenda for the Thursday session 
of the meeting includes considering 
reports of subcommittees or other 
subgroups of the Advisory Committee, 
approval of the Committee Agenda 
published for public comment in the 
Federal Register on April 29, 2005 and 
discussing any recommendations 
proposed for adoption by the Advisory 
Committee. A subgroup appointed to 
make suggestions to the Advisory 
Committee on defining the term 
‘‘smaller public company’’ for purposes 
of the Advisory Committee’s work is 
expected to deliver a report. The agenda 
for the Friday session includes 
considering written statements that have 
been filed in connection with the 
meeting and hearing oral testimony. The 
oral testimony will focus on methods 
the Advisory Committee might 
recommend to scale securities 
regulations for smaller public 
companies to assure that the costs and 
burdens of the regulations are 
commensurate with the benefits to 
investors and the public.
DEADLINES: Requests to present oral 
testimony should be received on or 
before June 6, 2005. Written statements 
should be received on or before June 8, 
2005.
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SUBMISSIONS: Written statements may be 
submitted by any of the following 
methods: 

Electronic Statements 

• Use the Commission’s Internet 
submission form (http://www.sec.gov/
info/smallbus/acspc.shtml); or 

• Send an e-mail message to rule-
comments@sec.gov. Please include File 
Number 265–23 on the subject line; or 

• Use the Federal eRulemaking Portal 
(http://www.regulations.gov). Follow the 
instructions for submitting comments. 

Paper Statements 

• Send paper statements in triplicate 
to Jonathan G. Katz, Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549–0609.
All submissions should refer to File No. 
265–23. This file number should be 
included on the subject line if e-mail is 
used. To help us process and review 
your statement more efficiently, please 
use only one method. The Commission 
will post all statements on the 
Commission’s Web site (http://
www.sec.gov./info/smallbus/
acspc.shtml). 

Statements also will be available for 
public inspection and copying in the 
Commission’s Public Reference Room, 
100 F Street, NE., Washington, DC 
20549. All statements received will be 
posted without change; we do not edit 
personal identifying information from 
submissions. You should submit only 
information that you wish to make 
available publicly. 

Persons wishing to provide oral 
testimony at the Friday session should 
submit a request to testify to the SEC 
staff contact person listed below by the 
deadline given above. The SEC staff will 
notify persons whom the Advisory 
Committee Co-Chairs decide to invite to 
provide oral testimony. Sufficient time 
may not be available to accommodate all 
those wishing to testify. The Co-Chairs 
have reserved the right to select 
witnesses and limit the time of 
witnesses invited to testify. Persons 
testifying are requested to submit a 
written statement in accordance with 
the instructions provided above.
FOR FURTHER INFORMATION CONTACT: 
Kevin M. O’Neill, Special Counsel, at 
(202) 551–3260 or oneillk@sec.gov, 
Office of Small Business Policy, 
Division of Corporation Finance, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549–0310.
SUPPLEMENTARY INFORMATION: In 
accordance with section 10(a) of the 
Federal Advisory Committee Act, 5 

U.S.C. App. 1, § 10(a), Gerald J. Laporte, 
Designated Federal Officer of the 
Committee, has approved publication of 
this notice at the request of the 
Committee.

Dated: May 24, 2005. 
Jonathan G. Katz, 
Committee Management Officer.
[FR Doc. E5–2724 Filed 5–27–05; 8:45 am] 
BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

Sunshine Act Meeting 

Notice is hereby given, pursuant to 
the provisions of the Government in the 
Sunshine Act, Pub. L. 94–409, that the 
Securities and Exchange Commission 
will hold the following meeting during 
the week of May 30, 2005: 

A Closed Meeting will be held on 
Wednesday, June 1, 2005 at 10 a.m. 

Commissioners, Counsel to the 
Commissioners, the Secretary to the 
Commission, and recording secretaries 
will attend the Closed Meeting. Certain 
staff members who have an interest in 
the matters may also be present. 

The General Counsel of the 
Commission, or his designee, has 
certified that, in his opinion, one or 
more of the exemptions set forth in 5 
U.S.C. 552b(c)(3), (5), (7), (9)(B), and 
(10) and 17 CFR 200.402(a)(3), (5), (7), 
9(ii) and (10), permit consideration of 
the scheduled matters at the Closed 
Meeting. 

Commissioner Atkins, as duty officer, 
voted to consider the items listed for the 
closed meeting in closed session. 

The subject matter of the Closed 
Meeting scheduled for Wednesday, June 
1, 2005, will be: 

Formal orders of investigations; 
Institution and settlement of 

injunctive actions; 
Institution and settlement of 

administrative proceedings of an 
enforcement nature; and 

Adjudicatory matters. 
At times, changes in Commission 

priorities require alterations in the 
scheduling of meeting items. 

For further information and to 
ascertain what, if any, matters have been 
added, deleted or postponed, please 
contact: 

The Office of the Secretary at (202) 
942–7070.

Dated: May 25, 2005. 
Jonathan G. Katz, 
Secretary.
[FR Doc. 05–10791 Filed 5–27–05; 4:09 pm] 
BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 35–27973] 

Filings Under the Public Utility Holding 
Company Act of 1935, as Amended 
(‘‘Act’’) 

May 24, 2005. 
Notice is hereby given that the 

following filing(s) has/have been made 
with the Commission pursuant to 
provisions of the Act and rules 
promulgated under the Act. All 
interested persons are referred to the 
application(s) and/or declaration(s) for 
complete statements of the proposed 
transaction(s) summarized below. The 
application(s) and/or declaration(s) and 
any amendment(s) is/are available for 
public inspection through the 
Commission’s Branch of Public 
Reference. 

Interested persons wishing to 
comment or request a hearing on the 
application(s) and/or declaration(s) 
should submit their views in writing by 
June 20, 2005 to the Secretary, 
Securities and Exchange Commission, 
Washington, DC 20549–0609, and serve 
a copy on the relevant applicant(s) and/
or declarant(s) at the address(es) 
specified below. Proof of service (by 
affidavit or, in the case of an attorney at 
law, by certificate) should be filed with 
the request. Any request for hearing 
should identify specifically the issues of 
facts or law that are disputed. A person 
who so requests will be notified of any 
hearing, if ordered, and will receive a 
copy of any notice or order issued in the 
matter. After June 20, 2005, the 
application(s) and/or declaration(s), as 
filed or as amended, may be granted 
and/or permitted to become effective. 

KeySpan Corporation, et al. (70–10245) 
KeySpan Corporation (‘‘KeySpan’’), a 

registered holding company under the 
Act, and its direct subsidiaries, KeySpan 
Corporate Services LLC (‘‘KCS’’), 
KeySpan Utility Services LLC (‘‘KUS’’) 
and KeySpan Engineering & Survey, Inc. 
(‘‘KENG’’) each located at One 
MetroTech Center, Brooklyn, New York 
(together, ‘‘Applicants’’) have filed a 
declaration (‘‘Declaration’’) under 
section 13 of the Act and rules 54, 87, 
88, 90, 91, 93 and 94. KCS, KUS and 
KENG (collectively, ‘‘Service 
Companies’’) provide various services to 
KeySpan and its subsidiaries, as 
described below. 

A. Background and Authority 
Requested 

KeySpan registered as a holding 
company under the Act on November 8, 
2000, as a result of KeySpan’s 
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1 KeySpan directly or indirectly owns seven 
public-utility companies in the northeastern United 
States. The Brooklyn Union Gas Company, d/b/a 
KeySpan Energy Delivery New York, distributes 
natural gas at retail to residential, commercial and 
industrial customers in the New York City 
Boroughs of Brooklyn, Staten Island and Queens; 
KeySpan Gas East Corporation, d/b/a KeySpan 
Energy Delivery Long Island, distributes natural gas 
at retail to customers in New York State located in 
the counties of Nassau and Suffolk on Long Island 
and the Rockaway Peninsula in Queens County; 
KeySpan Generation LLC owns and operates 
electric generation capacity located on Long Island 
that is sold at wholesale to the Long Island Power 
Authority; Boston Gas Company, d/b/a KeySpan 
Energy Delivery New England, distributes natural 
gas to customers located in Boston and other cities 
and towns in eastern and central Massachusetts; 
Essex Gas Company, d/b/a KeySpan Energy 
Delivery New England, distributes natural gas to 
customers in eastern Massachusetts; Colonial Gas 
Company, d/b/a KeySpan Energy Delivery New 
England, distributes natural gas to customers 
located in northeastern Massachusetts and on Cape 
Cod; and EnergyNorth Natural Gas, Inc., d/b/a 
KeySpan Energy Delivery New England, distributes 
natural gas to customers located in southern and 
central New Hampshire and the City of Berlin 
located in northern New Hampshire. KeySpan, 
through its subsidiaries, also engages in energy 
related non-utility activities.

2 KUS also provides these services to KeySpan 
Generation LLC, KeySpan Electric Services LLC, 
and KeySpan Energy Trading Services LLC. These 
companies either provide services to the Long 
Island Power Authority or are not subject to the 
jurisdiction of the NYPSC.

3 According to the Applicants, KeySpan is 
compelled to utilize KENG due to Title VIII, Article 
145 of the New York Education Law which 
generally restricts a public service corporation from 

providing any engineering or survey services to 
third parties, including affiliates. Nevertheless, the 
New York Education Law does provide certain 
‘‘grandfather’’ exemptions that allow these services 
to be provided by business corporations that have 
been lawfully practicing engineering or land 
surveying and were organized and existing under 
the laws of the State of New York on April 15, 1935 
and have existed continuously thereafter. KENG 
satisfies the requirements of the ‘‘grandfathering’’ 
provisions. Accordingly, KeySpan utilizes KENG as 
a separate service company to allow for the 
centralized provision of engineering and surveying 
services.

4 Due to the unique nature of KeySpan’s 
relationship with the Long Island Power Authority 
(‘‘LIPA’’), the revenues and assets managed on its 
behalf will be included in the basis, with the 
appropriate client company’s data, in order to 
determine appropriate allocations. KeySpan Electric 
Services LLC provides to LIPA all operation, 
maintenance and construction services and 
significant administrative services relating to the 
Long Island electric transmission and distribution 
system, supplies LIPA with generating capacity, 
energy conversion and ancillary services, and 
manages all aspects of the fuel supply for 
KeySpan’s generating facilities, as well as all 
aspects of the capacity and energy owned by or 
under contract to LIPA. KeySpan Electric Services 
LLC also purchases energy, capacity and ancillary 
services in the open market on LIPA’s behalf.

acquisition of Eastern Enterprises (now 
known as KeySpan New England, LLC) 
and its indirect acquisition of 
EnergyNorth Inc. which were 
authorized by the Commission in orders 
issued on November 7, 2000 (Holding 
Company Act Release Nos. 27269 and 
27271), as modified by order issued on 
December 1, 2000 (Holding Company 
Act Release No. 27287).1 In addition, on 
November 8, 2000, the Commission 
issued an order (Holding Company Act 
Release No. 27272), as modified by the 
order issued on December 1, 2000 
(Holding Company Act Release No. 
27286) (collectively, ‘‘Service Company 
Order’’), that, among other things, 
reserved jurisdiction over the allocation 
methodologies proposed in the service 
agreements of the Service Companies 
and over the use of KCS and KUS as 
separate service companies. In the 
Declaration, Applicants request that the 
Commission: (1) Approve the proposed 
allocation methodologies of each of the 
Service Companies; and (2) continue to 
reserve jurisdiction over the use of KCS 
and KUS as separate service companies, 
pending approval by the New York 
Public Service Commission, upon 
KeySpan’s petition, to eliminate the 
need to utilize KUS as a separate service 
company.

B. Services Provided by Each Service 
Company 

KCS provides the following services 
to all KeySpan system companies: 
accounting, tax, auditing, treasury and 
finance services, risk management, 
financial planning, investor relations 
and shareholder services, information 

technology, communications and 
computer services, legal and regulatory, 
corporate secretary functions, human 
resources, environmental services, 
strategic planning and corporate 
performance, customer services and 
communications and customer strategy, 
materials management and purchasing, 
facilities management, fleet 
management, security, corporate affairs, 
and executive and administrative 
services. KCS provides the following 
services to all KeySpan system 
companies except for the Brooklyn 
Union Gas Company and KeySpan Gas 
East Corporation (collectively, ‘‘New 
York Utilities’’): gas supply services, 
management and administrative 
functions relating to gas operations, 
operations support services relating to 
gas operations, field services relating to 
gas operations, transmission and 
delivery system planning services, and 
gas marketing and sales services.

KUS provides the following services 
to the New York Utilities, over which 
the New York Public Service 
Commission (‘‘NYPSC’’) has 
jurisdiction: Gas and electric 
transmission and distribution systems 
planning, research and development, 
fuel management, marketing and sales 
services, meter operations, and 
executive and administrative services.2 
KUS also provides certain sales call 
center services to the New York Utilities 
as well as to Boston Gas Company, 
Essex Gas Company, Colonial Gas 
Company and EnergyNorth Natural Gas, 
Inc. (each company does business as 
KeySpan Energy Delivery New England) 
(collectively, ‘‘New England Utilities’’). 
The sales call center avoids duplication 
of resources and call system 
technologies. The sales call center 
handles call responses for lead inquiries 
in responses to advertising and 
mailings; calls to find out the 
availability of gas; calls for additional 
information on gas products; calls for 
technical questions and inquiries; calls 
to request appointments with sales 
representatives and/or plumbers; and 
calls to order meter sets from customers, 
plumbers and builders.

KENG provides to KCS and certain 
other KeySpan subsidiaries general 
engineering services and executive and 
administrative services.3

C. Allocation Methodologies Used by 
the Service Companies 

Applicants state that the Service 
Companies allocate all their costs to 
associated regulated and non-utility 
companies through a tiered approach. 
All costs are allocated and billed at cost 
in accordance with section 13 and rules 
90 and 91 of the Act. Costs are first 
billed directly whenever practicable, 
including instances when more than 
one associate company is receiving the 
same goods or service at the same time. 
Amounts that cannot be directly 
assigned will be allocated to client 
companies by means of equitable 
allocation formulae, which to the extent 
possible will be based on cost-causation 
relationships. All other allocations will 
be broad based. In some instances, each 
of the Service Companies’ cost centers 
that perform work for other service 
company cost centers may use a 
surrogate allocation method that mimics 
the allocations of the receiver cost 
center. Each formula will have an 
appropriate basis, such as meters and 
square footage. 

Allocation percentages will be 
calculated on historical data where 
appropriate and updated annually.4 The 
method of assignment or allocation of 
costs shall be reviewed annually or 
more frequently if appropriate. If the use 
of a basis of allocation would result in 
an inequity because of a change in 
operation or organization, then the 
Service Companies may adjust the basis 
to effect an equitable distribution.

Applicants state that the cost of 
service will be determined in 
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1 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b–4.
3 Due to a motion to reconsider the Commission’s 

approval of SR–CBOE–2004–16, which was 
pending at the time the notice was published for 
comment in the Federal Register, Amendment No. 
1 removed certain language from the text of CBOE 
Rule 3.16(b) that was included with the original 
filing to reflect the stay of effectiveness of the text 
added by SR–CBOE–2004–16 pending a final 
Commission determination of the motion to 
reconsider. Amendment No. 1 also added Exhibit 
3d to the filing, consisting of an opinion letter from 
the CBOE’s special Delaware counsel pertaining to 
the proposed rule change.

4 See Securities Exchange Act Release No. 51463 
(Mar. 31, 2005), 70 FR 17732 (Apr. 7, 2005).

5 See Letter from Marshall Spiegel and Donald 
Cleven to Jonathan G. Katz, Secretary, Commission, 
dated April 28, 2005 (‘‘Spiegel & Cleven April 28th 
Letter’’); Letter from Thomas A. Bond, Norman 
Friedland, Gary P. Lahey, Anthony Arciero, and 
Marshall Spiegel to Jonathan G. Katz, Secretary, 
Commission, dated April 27, 2005 (‘‘Joint Letter’’); 
and Letter from Marshall Spiegel to William 
Brodsky, Chairman, CBOE, dated April 26, 2005 
(this letter was also provided to the Commission as 

Continued

accordance with the Act and will 
include all costs of doing business 
incurred by the Service Companies, 
including a reasonable return on capital 
which will reflect a capitalization of the 
Service Companies of no more than ten 
percent equity, and all associated taxes. 

Applicant’s state that each Service 
Company will maintain an accounting 
system for accumulating all costs on a 
project, activity or other appropriate 
basis. Expenses for the department will 
include salaries and wages of 
employees, materials, and supplies and 
all other expenses attributable to the 
department. Labor costs will be loaded 
for fringe benefits and payroll taxes. 
Time records of hours worked by all 
Service Company employees, including 
all officers of the company (i.e., Chief 
Executive Officer, President and Vice 
Presidents) will be kept by project and 
activity. 

Each client company will take agreed 
upon services and such additional, 
general, or special services as the client 
company may request and which the 
particular Service Company concludes 
it is able to perform. No amendment, 
alteration or rescission of an activity or 
project shall release a client company 
from liability for all costs already 
incurred by, or contracted for, the 
applicable Service Company pursuant to 
the project or activity regardless of 
whether the services associated with the 
costs have been completed. 

Applicants state that each of the 
Service Companies’ accounting and cost 
allocation methods and procedures have 
been structured so as to comply with the 
‘‘Uniform System of Accounts for 
Mutual Service Companies’’ established 
by the Commission for holding 
company systems. Moreover, each of the 
Service Companies will file the annual 
report required by the Commission 
pursuant to rule 94 under the Act. 

Applicants represent that no change 
in the organization of a Service 
Company, the type and character of the 
companies to be serviced, the methods 
of allocating cost to associate companies 
or the scope or character of the services 
to be rendered subject to section 13 of 
the Act, or any rule, regulation, or order 
thereunder, shall be made until the 
Service Company shall first have given 
the Commission notice of the proposed 
change not less than 60 days prior to the 
proposed effectiveness. If, upon the 
receipt of a notice, the Commission 
shall notify the Service Company within 
the 60 day period that a question exists 
as to whether the proposed change is 
consistent with the provisions of section 
13 of the Act, or of any rule, regulation, 
or order thereunder, then the proposed 
change shall not become effective unless 

and until the Service Company shall 
have filed with the Commission an 
appropriate declaration regarding the 
proposed change and the Commission 
shall have permitted the declaration to 
become effective. 

D. Reservation of Jurisdiction Over the 
Use of KCS and KUS as Separate 
Service Companies Pending Dissolution 
of KUS 

Applicants state that in 1998, as a 
condition of the NYPSC’s approval of 
the formation of KeySpan as utility 
holding company, the NYPSC required 
KeySpan to form KCS and KUS in order 
to provide the services noted above. 
Applicants now request that the 
Commission continue to reserve 
jurisdiction over the use of KCS and 
KUS as separate service companies 
pending and subject to approval by the 
NYPSC, upon KeySpan’s petition, to 
eliminate the need to utilize KUS as a 
separate service company. KeySpan 
proposes to petition the NYPSC to allow 
Applicants to eliminate the need to 
utilize KUS as a separate service 
company. The petition will generally 
request authorization to utilize KCS as 
the single service company that would 
provide to the entire KeySpan system 
both corporate administrative services 
as well as gas marketing, gas supply, gas 
and electric distribution planning, meter 
repair operations, and all other services 
currently being provided by KUS and 
KCS. Key Span proposes to file this 
NYPSC petition on or before December 
31, 2005 and anticipates that the NYPSC 
will act on this petition on or before 
December 31, 2006.

For the Commission, by the Division of 
Investment Management, under delegated 
authority. 

Jill M. Peterson, 
Assistant Secretary.
[FR Doc. E5–2725 Filed 5–27–05; 8:45 am] 

BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–51733; File No. SR–CBOE–
2005–19] 

Self-Regulatory Organizations; 
Chicago Board Options Exchange, 
Incorporated; Order Granting Approval 
to Proposed Rule Change as Amended 
By Amendment Nos. 1, 2, and 3 
Thereto Relating to an Interpretation of 
Paragraph (b) of Article Fifth of Its 
Certificate of Incorporation and an 
Amendment to Rule 3.16(b) 

May 24, 2005. 

I. Introduction 
On March 7, 2005, the Chicago Board 

Options Exchange, Incorporated 
(‘‘CBOE’’ or the ‘‘Exchange’’) filed with 
the Securities and Exchange 
Commission (‘‘Commission’’) a 
proposed rule change pursuant to 
Section 19(b)(1) of the Securities 
Exchange Act of 1934 (‘‘Exchange 
Act’’) 1 and Rule 19b–4 thereunder,2 to 
adopt an interpretation of paragraph (b) 
of Article Fifth of the Certificate of 
Incorporation of the CBOE (‘‘Article 
Fifth(b)’’) pertaining to the right of the 
1,402 Full Members of the Board of 
Trade of the City of Chicago, Inc. 
(‘‘CBOT’’) to become members of the 
CBOE without having to purchase a 
CBOE membership. On March 28, 2005, 
the Exchange submitted Amendment 
No. 1 to the proposed rule change.3 The 
proposed rule change, as amended, was 
published for notice and comment in 
the Federal Register on April 7, 2005.4 
The Commission received three 
comment letters in response to the 
proposal as published in the Federal 
Register.5 On April 20, 2005, the CBOE 
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an exhibit to the Spiegel & Cleven April 28th Letter; 
while the Commission has separately considered 
this letter as a comment to the proposed rule 
change, the Commission notes that the substantive 
arguments set forth in this letter are also reflected 
in the April 28th Letter).

6 In Amendment No. 2, the CBOE modified the 
text of CBOE Rule 3.16(b) to include the language 
added by SR–CBOE–2004–16. That language had 
been removed from the proposed rule change by 
Amendment No. 1 to account for a pending motion 
to reconsider the Commission’s approval of SR–
CBOE–2004–16. On April 18, 2005, the Commission 
denied the motion for reconsideration. See 
Securities Exchange Act Release No. 51568 (Apr. 
18, 2005), 70 FR 20953 (Apr. 22, 2005) (order 
denying motion for reconsideration). Accordingly, 
the CBOE submitted Amendment No. 2 to the filing 
to incorporate the text of CBOE Rule 3.16(b) as 
currently in effect, including the language added to 
the Rule by SR–CBOE–2004–16. As such, this is a 
technical amendment and is not subject to notice 
and comment.

7 See Letter from Joanne Moffic-Silver, Executive 
Vice President and General Counsel, CBOE, to 
Jonathan G. Katz, Secretary, Commission, dated 
May 6, 2005.

8 In Amendment No. 3, the CBOE filed with the 
Commission a copy of the letter sent from Marshall 
Spiegel to William Brodsky, Chairman of the CBOE, 
dated April 26, 2005. This letter also was attached 
as an appendix to the Spiegel & Cleven April 28th 
Letter. See Spiegel & Cleven April 28th Letter, 
supra note 5. As such, the amendment providing 
the Commission with the Spiegel & Cleven April 
28th Letter is a technical amendment and is not 
subject to notice and comment.

9 See Letter from Marshall Spiegel and Donald 
Cleven to Jonathan G. Katz, Secretary, Commission, 
dated May 20, 2005 (‘‘Spiegel & Cleven May 20th 
Letter’’); Letter from Marshall Spiegel to Jonathan 
G. Katz, Secretary, Commission, dated May 20, 2005 
(‘‘Spiegel May 20th Letter’’); Letter from Joanne 
Moffic-Silver to Jonathan G. Katz, Secretary, 
Commission, dated May 20, 2005; and Letter from 
Charles R. Mills to Jonathan G. Katz, Secretary, 
Commission, dated May 18, 2005 (letter sent on 
behalf of Marshall Spiegel) (‘‘Mills Letter’’).

10 There is no basis to support any implication in 
the Mills Letter that the Commission provided any 
assurance to the CBOE, prior to its actions today, 
that it would approve the proposed rule change or 
that any such approval would occur by a certain 
date.

11 See Securities Exchange Act Release No. 32430 
(June 8, 1993), 58 FR 32969 (June 14, 1993).

12 In the 1992 Agreement, an ‘‘Eligible CBOT Full 
Member’’ is defined as an individual who at the 
time is the holder of one of 1,402 existing CBOT 
full memberships (‘‘CBOT Full Memberships’’), and 
who is in possession of all trading rights and 
privileges of such CBOT Full Memberships. An 
‘‘Eligible CBOT Full Member Delegate’’ is defined 
as the individual to whom a CBOT Full 
Membership is delegated (i.e., leased) and who is 
in possession of all trading rights and privileges 
appurtenant to such CBOT Full Membership.

13 See Securities Exchange Act Release Nos. 
51252 (Feb. 25, 2005), 70 FR 10442 (Mar. 3, 2005) 
(order setting aside earlier order issued by delegated 
authority for File No. SR–CBOE–2004–16); and 
51568 (Apr. 18, 2005), 70 FR 20953 (Apr. 22, 2005) 
(order denying motion for reconsideration).

filed Amendment No. 2 to the proposed 
rule change.6 The CBOE submitted a 
response to the comment letters on May 
6, 2005.7 On May 12, 2005, the CBOE 
filed Amendment No. 3 to the proposed 
rule change.8 Subsequently, the 
Commission received four comment 
letters.9 This order approves the 
proposed rule change as amended.10

II. Description of the Proposed Rule 
Change 

A. Background 
As compensation for the time and 

money that the CBOT had expended in 
the development of the CBOE, a member 
of the CBOT is entitled to become a 
member of the CBOE without having to 
acquire a separate CBOE membership. 
This entitlement is established by 
Article Fifth(b), which provides, in 
relevant part:

[E]very present and future member of the 
[CBOT] who applies for membership in the 

[CBOE] and who otherwise qualifies shall, so 
long as he remains a member of [the CBOT], 
be entitled to be a member of the [CBOE] 
notwithstanding any limitation on the 
number of members and without the 
necessity of acquiring such membership for 
consideration or value from the [CBOE] 
(‘‘Exercise Rights’’).

Article Fifth(b) also explicitly states 
that no amendment may be made to it 
without the approval of at least 80% of 
those CBOT members who have 
‘‘exercised’’ their right to be CBOE 
members and 80% of all other CBOE 
members. 

In 1993, the Commission approved 
the CBOE’s proposed interpretation of 
the meaning of the term ‘‘member of the 
[CBOT]’’ as used in Article Fifth(b).11 
This interpretation, proposed by the 
CBOE and agreed upon by the CBOE 
and the CBOT, is embodied in an 
agreement dated September 1, 1992 
(‘‘1992 Agreement’’) and is reflected in 
CBOE Rule 3.16(b) (‘‘Special Provisions 
Regarding Chicago Board of Trade 
Exerciser Memberships’’). CBOE Rule 
3.16(b) states that ‘‘for the purpose of 
entitlement to membership on the 
[CBOE] in accordance with * * * 
[Article Fifth(b)] * * * the term 
‘member of the [CBOT],’ as used in 
Article Fifth(b), is interpreted to mean 
an individual who is either an ‘Eligible 
CBOT Full Member’ or an ‘Eligible 
CBOT Full Member Delegate,’ as those 
terms are defined in the [1992 
Agreement] * * *.’’ 12

In 2005, the Commission approved 
the CBOE’s subsequent amendment of 
CBOE Rule 3.16(b) to reflect a further 
interpretation of the term ‘‘member of 
the [CBOT]’’ embodied in an agreement 
dated September 17, 2003 between the 
CBOE and the CBOT (‘‘2003 
Agreement’’).13 This interpretation was 
intended to clarify which individuals 
will be entitled to the Exercise Right 
upon distribution by the CBOT of a 
separately transferable interest 
(‘‘Exercise Right Privilege’’) representing 
the Exercise Right component of a 
CBOT membership. In the 2003 

Agreement, the CBOE and the CBOT 
agreed on an interpretation of the term 
‘‘member of the [CBOT]’’ as used in 
Article Fifth(b) once these Exercise 
Right Privileges are issued.

B. CBOE’s Current Proposal 

The CBOE is again proposing an 
interpretation of the term ‘‘member of 
the [CBOT]’’ as used in Article Fifth(b) 
and reflected in CBOE Rule 3.16. The 
CBOE believes that this interpretation is 
necessary to address the effect on the 
Exercise Right of the restructuring of the 
CBOT from a mutual to a demutualized 
entity, as well as the expansion of 
electronic trading on the CBOT and the 
CBOE.

The interpretation of the Exercise 
Right that is the subject of this proposed 
rule change is embodied in an 
agreement dated August 7, 2001 
between the CBOE and the CBOT 
(‘‘2001 Agreement’’), as modified by a 
Letter Agreement among CBOE, CBOT, 
and CBOT Holdings, Inc. dated October 
7, 2004 (‘‘October 2004 Letter 
Agreement’’), which together represent 
the agreement of the parties concerning 
the nature and scope of the Exercise 
Right following the restructuring of the 
CBOT and in light of the expansion of 
the CBOT’s electronic trading system. 
The 2001 Agreement, as modified by the 
October 2004 Letter Agreement, 
incorporates the CBOE’s interpretation 
concerning the operation of Article 
Fifth(b) in light of these changed 
circumstances at the CBOT. In a 
February 14, 2005 Letter Agreement 
among CBOE, CBOT, and CBOT 
Holdings, Inc., (‘‘February 2005 Letter 
Agreement’’) the parties confirmed the 
CBOT restructuring for purposes of the 
2001 Agreement and the CBOE’s 
interpretation of Article Fifth(b). 

The CBOE’s proposed rule change 
seeks to revise CBOE Rule 3.16(b), 
which reflects an interpretation of the 
term ‘‘member of the [CBOT]’’ used in 
Article Fifth(b), to incorporate the 
definitions of ‘‘Eligible CBOE Full 
Member’’ and ‘‘Eligible CBOT Full 
Member Delegate’’ found in the 2001 
Agreement, as modified by the October 
2004 Letter Agreement and the February 
2005 Letter Agreement (‘‘2001 
Agreement, as amended’’). As noted in 
the 2001 Agreement, as amended, the 
CBOT’s restructuring divided the 
previous single interest of a CBOT 
member into Class B, Series B–1 
memberships in CBOT (representing the 
trading rights of full members) and 
shares of Class A common stock of 
CBOT Holdings, Inc. (representing the 
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14 As specified in the 2001 Agreement, as 
amended, an individual is deemed to be an 
‘‘Eligible CBOT Full Member’’ if the individual: (1) 
Is the owner of the requisite number of Class A 
Common Stock of CBOT Holdings, Inc., the 
requisite number of Series B–1 memberships of the 
CBOT, and the Exercise Right Privilege; (2) has not 
delegated any of the rights or privileges appurtenant 
to such ownership; and (3) meets applicable 
membership and eligibility requirements of the 
CBOT. An individual is deemed to be a ‘‘Eligible 
CBOT Full Member Delegate’’ if the individual: (1) 
Is in possession of the requisite number of Class A 
Common Stock of CBOT Holdings, Inc., the 
requisite number of Series B–1 memberships of the 
CBOT, and the Exercise Right Privilege; (2) holds 
one or more of the items listed in (1) by means of 
delegation rather than ownership; and (3) meets 
applicable membership and eligibility requirements 
of the CBOT.

15 15 U.S.C. 78s(b). Section 19(b) requires the 
Commission to approve a proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved 
‘‘[w]ithin thirty-five days of the date of publication 
of notice of the filing of a proposed rule change 
* * *, or within such longer period as the 
Commission may designate up to ninety days of 
such date * * * or as to which the self-regulatory 
organization consents.’’ Id. On May 18, 2005, the 
CBOE consented to an extension of time until June 
10, 2005, for the Commission to consider this filing.

16 15 U.S.C. 78f.
17 In approving this rule, the Commission has 

considered the impact on efficiency, competition, 
and capital formation. See 15 U.S.C. 78c(f).

18 15 U.S.C. 78f(b)(5).

19 15 U.S.C. 78f(c)(3)(A).
20 See Letter from Wendell Fenton, Richards, 

Layton & Finger, to Joanne Moffic-Silver, General 
Counsel and Corporate Secretary, CBOE, dated 
March 28, 2005. The Commission has not 
independently evaluated the CBOE’s interpretation 
under Delaware state law.

21 See supra notes 5 and 9 (citing the comment 
letters).

22 Letter from Joanne Moffic-Silver, Executive 
Vice President and General Counsel, CBOE, to 
Jonathan G. Katz, Secretary, Commission, dated 
May 6, 2005, at 2.

23 See Spiegel & Cleven April 28th Letter, supra 
note 5, at 5; and Joint Letter, supra note 5, at 2. By 
its terms, Article Fifth(b) may be amended only 
with the approval of 80% of CBOE’s members 
admitted by exercise, and 80% of CBOE’s members 
admitted other than by exercise, each voting as a 
separate class.

24 Spiegel & Cleven April 28th Letter, supra note 
5, at 1–2.

25 Joint Letter, supra note 5, at 2.
26 Id. at 6.

ownership rights of full members).14 
Accordingly, the interpretation 
embodied in the 2001 Agreement, as 
amended, clarifies that, following the 
CBOT’s restructuring, the Exercise Right 
remains available to persons who 
continue to hold all of the interests into 
which their CBOT full memberships 
were divided in the restructuring.

III. Discussion and Commission 
Findings 

Section 19(b) of the Exchange Act 
requires the Commission to approve the 
CBOE’s proposed rule change if it finds 
that the proposed rule change is 
consistent with the requirements of the 
Exchange Act and the rules and 
regulations thereunder applicable to the 
CBOE.15 The Commission has carefully 
reviewed the proposed rule change, the 
comment letters received and the 
attachments thereto, and the CBOE’s 
response to the comments, and finds 
that the proposed rule change is 
consistent with the requirements of Act, 
and in particular Section 6 of the 
Exchange Act,16 and the rules and 
regulations applicable to a national 
securities exchange.17 More specifically, 
the Commission finds that the proposed 
rule change is consistent with Section 
6(b)(5) of the Exchange Act,18 which 
requires, among other things, that the 
rules of an exchange be designed to 
promote just and equitable principles of 
trade, because it interprets the CBOE’s 
rules fairly and reasonably with respect 

to the eligibility of a CBOT full member 
to become a member of the CBOE 
following the CBOT’s restructuring. In 
addition, the Commission finds that the 
proposed rule change is consistent with 
Section 6(c)(3)(A) of the Exchange Act,19 
which permits, among other things, an 
exchange to examine and verify the 
qualifications of an applicant to become 
a member, in accordance with the 
procedures established by exchange 
rules, because it clarifies how the 
CBOE’s rules regarding eligibility for 
membership pursuant to the Exercise 
Right in Article Fifth(b) apply following 
the CBOT’s restructuring.

The Commission is approving the 
proposed rule change filed by the CBOE, 
which interprets the CBOE’s rules. The 
Commission is not approving the 2001 
Agreement, as amended. Further, in 
approving this proposal, the 
Commission is relying on the CBOE’s 
representation that its interpretation is 
appropriate under Delaware state law, 
and CBOE’s opinion of counsel 20 that it 
is within the general authority of the 
CBOE’s Board of Directors to interpret 
Article Fifth(b) when questions arise as 
to its application under certain 
circumstances, so long as the 
interpretation adopted by the 
Exchange’s Board of Directors is made 
in good faith, consistent with the terms 
of the governing documents themselves, 
and not for inequitable purposes.

The commenters assert that the 
CBOT’s reorganization extinguished the 
Exercise Right as it pertains to Article 
Fifth(b) and CBOE Rule 3.16(b) because 
the CBOT is no longer a membership 
corporation.21 The Commission notes 
that the CBOE explains that following 
the CBOT’s restructuring, ‘‘the CBOT 
maintains its existence as a Delaware 
non-stock, membership corporation and 
continues to be owned by its members, 
who have the same trading rights on the 
futures exchange operated by CBOT as 
they had prior to the restructuring.’’ 22 
Thus, the CBOE concludes that CBOT 
‘‘full’’ memberships continue to 
represent under CBOT’s rules the 
trading rights of full members of the 
CBOT as they existed prior to the 
restructuring. The Commission believes 
that the commenters’ assertion that the 

Exercise Right has been extinguished by 
the CBOT’s restructuring constitutes one 
possible interpretation of Article 
Fifth(b); the CBOE is not required to 
draw the same conclusion as the 
commenters regarding how to interpret 
Article Fifth(b) following the CBOT’s 
restructuring in order for the 
Commission to find that the CBOE’s 
proposed rule change is consistent with 
the Exchange Act.

A. The Commission Finds CBOE’s 
Determination That the Proposal Is an 
Interpretation of Article Fifth(b) To Be 
Consistent With the Exchange Act 

As noted above, the Commission 
received three comment letters on the 
CBOE’s proposed rule change from 
several members of the CBOE. The 
commenters assert that the Commission 
should not approve the CBOE’s 
proposed rule change because the 
proposed rule change does not 
constitute an interpretation of Article 
Fifth(b) as the CBOE claims, but rather 
constitutes an amendment to Article 
Fifth(b), which is subject to an 80% vote 
of CBOE membership pursuant to the 
Articles of Incorporation.23 The Spiegel 
& Cleven April 28th Letter references 
the CBOT demutualization that took 
effect on April 22, 2005 and concludes 
that the CBOT’s ‘‘extinguishment of 
memberships renders the exercise right 
for a ‘member of [CBOT]’ set forth in 
Article Fifth(b) of the CBOE Articles of 
Incorporation nugatory—i.e., Article 
Fifth(b) no longer confers an exercise 
right on any person since there are no 
longer are any members of the 
CBOT.’’ 24 In the Joint Letter, the 
commenters contend that the proposed 
rule change ‘‘substantively amends’’ 
Article Fifth(b) in that it ‘‘change[s] the 
words’’ of Article Fifth(b).25 In 
particular, the commenters contend that 
the CBOT’s demutualization effectively 
extinguished the exercise right such that 
‘‘any action by the [CBOE] Board to 
amend Article Fifth(b) to create a new 
exercise right for CBOT stockholders 
contravenes [Article Fifth(b)’s] 
requirements of a 80% vote of the 
membership.’’ 26 Accordingly, the 
commenters argue that the CBOE’s 
Board of Directors acted beyond its 
powers and inconsistently with the 
CBOE’s Certificate of Incorporation by 
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27 See Spiegel & Cleven April 28th Letter, supra 
note 5, at 6; and Joint Letter, supra note 5, at 2.

28 15 U.S.C. 78f(b)(1).
29 See Letter from Wendell Fenton, Richards, 

Layton & Finger, to Joanne Moffic-Silver, General 
Counsel and Corporate Secretary, CBOE, dated 
March 28, 2005, at 4.

30 See Joint Letter, supra note 5, at 1. Commenters 
noted that CBOT members initially will receive 
approximately 77% of the CBOT’s equity, which 
could be diluted further in the event of an initial 
public offering. See id.

31 See Letter from Joanne Moffic-Silver, Executive 
Vice President and General Counsel, CBOE, to 
Jonathan G. Katz, Secretary, Commission, dated 
May 6, 2005, at 3.

32 Spiegel & Cleven April 28th Letter, supra note 
5, at 5–6.

33 Id. at 6.
34 See id.

35 Letter from Wendell Fenton, Richards, Layton 
& Finger, to Joanne Moffic-Silver, General Counsel 
and Corporate Secretary, CBOE, dated March 28, 
2005, at 4.

36 Joint Letter, supra note 5, at 5. See also Spiegel 
& Cleven April 28th Letter, supra note 5, at 7 (n. 
3).

37 Joint Letter, supra note 5, at 6.
38 Id. at 6.
39 Id. at 5–6.
40 See Letter from Wendell Fenton, Richards, 

Layton & Finger, to Joanne Moffic-Silver, General 
Counsel and Corporate Secretary, CBOE, dated 
March 28, 2005 (providing a legal opinion from 

failing to obtain the requisite approval 
of CBOE members with respect to the 
proposed rule change.27

The CBOE filed the current proposed 
rule change to adopt an interpretation of 
Article Fifth(b) by amending CBOE Rule 
3.16. National securities exchanges are 
required under Section 6(b)(1) of the 
Exchange Act 28 to comply with their 
own rules. The Commission has 
reviewed the record in this matter and 
believes that the CBOE provides a 
sufficient basis on which the 
Commission can find that, as a federal 
matter under the Exchange Act, the 
CBOE complied with its own Certificate 
of Incorporation in determining that the 
proposed rule change is an 
interpretation of, not an amendment to, 
Article Fifth(b). The Commission is 
persuaded by the CBOE’s analysis of the 
difference between ‘‘interpretations’’ 
and ‘‘amendments,’’ and the letter of 
counsel that concludes that it is within 
the general authority of the CBOE’s 
Board of Directors to interpret Article 
Fifth(b) and that the Board’s 
interpretation of Article Fifth(b) 
contemplated by the 2001 Agreement, as 
amended, does not constitute an 
amendment to the CBOE’s Certificate of 
Incorporation.29 For these reasons, the 
Commission finds the CBOE’s proposed 
rule change consistent with the 
Exchange Act.

Additionally, the commenters 
suggested that the fact that CBOT full 
members will not be required to own 
100% of the equity of the CBOT should 
preclude them from being entitled to the 
Exercise Right.30 The CBOE has 
determined that there is no requirement 
for CBOT full members to own 100% of 
the equity of the CBOT in order to 
qualify for the Exercise Right, only a 
requirement that a CBOT full member 
hold whatever equity was issued to that 
individual, together with all of the other 
interests distributed to the CBOT full 
member in the restructuring, for that 
individual to be eligible to utilize the 
Exercise Right.31 The Commission 

believes that this determination is 
reasonable.

Finally, commenters contend that the 
interpretation in the 2001 Agreement, as 
amended, ‘‘materially alters the 
respective rights, powers and interests 
of the different classes of CBOE equity 
holders * * *’’ by creating ‘‘* * * a 
whole new group of CBOE equity 
interest holders * * *’’ which 
‘‘denigrates the rights and interests of 
CBOE treasury seat holders, by diluting 
their interests and power.’’ 32 
Commenters argue that changes to the 
Exercise Right are a ‘‘zero sum’’ game, 
in that enhancing the rights of CBOT 
exercise right holders and CBOE 
exercise holders ‘‘can correspondingly 
diminish the rights of CBOE treasury 
seat holders by, among other things, 
diluting their voting power and the 
economic value of their seats.’’ 33 
Commenters argue that because the 
proposed rule change interpreting the 
term ‘‘member of the [CBOT]’’ in Article 
Fifth(b) alters the rights of the various 
and distinct classes of CBOE equity 
interest holders, it is an amendment 
within the meaning of Section 242 of 
the Delaware General Corporation 
Law.34

The Commission does not believe that 
the commenters’ argument refutes 
CBOE’s analysis of why its proposed 
rule change is an interpretation to 
Article Fifth(b), not an amendment. The 
actions identified in Section 242(a) are 
changes that a corporation may make to 
its certificate of incorporation by 
amendment. There is nothing in Section 
242 that requires a corporation to amend 
its certificate of incorporation if it 
makes such changes. If a corporation 
does amend its certificate and such 
amendment is authorized under Section 
242(a), paragraph (b) of Section 242 of 
the Delaware General Corporation Law 
then sets forth the procedures that a 
corporation must follow to effect such 
an amendment. Accordingly, the 
Commission is persuaded by the 
conclusion in the letter of counsel 
submitted by the CBOE that ‘‘* * * it is 
within the general authority of the 
[CBOE] Board to interpret Article 
Fifth(b) in good faith when questions 
arise as to its application,’’ and that ‘‘the 
[CBOE] Board’s determinations in 
approving the interpretations of Article 
Fifth(b) contemplated by the 
Agreements do not constitute 
amendments to the [CBOE] Certificate 
[of Incorporation] and need not satisfy 
the voting requirements of Article 

Fifth(b) that would apply if the Article 
were being amended.’’ 35

B. The Commission Does Not Believe 
That the CBOE Unreasonably Relied on 
Its Opinion of Outside Counsel 

Commenters contend that the opinion 
of CBOE’s Delaware counsel is 
‘‘logically flawed and consequently 
should not allow the CBOE’s Board of 
Directors to interpret [Article Fifth(b)] in 
the CBOT’s demutualization.’’ 36 As 
stated above, the commenters contend 
that the CBOT’s demutualization 
effectively extinguished the exercise 
right such that ‘‘any action by the 
[CBOE] Board to amend Article Fifth(b) 
to create a new exercise right for CBOT 
stockholders contravenes [Article 
Fifth(b)’s] requirements of a 80% vote of 
the membership.’’ 37 Commenters 
further argue that the CBOE Board’s 
good faith is ‘‘irrelevant when it acts 
without authority * * * [and] in 
contravention of the powers exclusively 
reposed in the membership by the 
Articles with respect to amendments to 
the Articles.’’ 38 In addition, 
commenters argue, in so far as a 
corporation’s board of directors may 
delegate certain authority, powers, and 
duties of management to a committee of 
the corporation, ‘‘that committee can 
easily be interpreted to be the 
membership in a membership 
corporation such as the CBOE * * *’’ 
such that the authority of the CBOE’s 
Board of Directors has been delegated to 
the CBOE membership with respect to 
interpretations of Article Fifth(b), which 
by its terms provides for a vote of the 
membership in the case of an 
amendment to its terms.39

The CBOE represents that it has been 
advised by its Delaware counsel that, 
under Delaware state law, it is within 
the general authority of CBOE’s Board of 
Directors to interpret its governing 
documents when questions arise as to 
their application in these types of 
circumstances, so long as the 
interpretation adopted by the 
Exchange’s Board of Directors is 
consistent with the terms of the 
governing documents themselves.40 The 
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Delaware counsel in connection with SR–CBOE–
2005–19).

41 See Letter from Joanne Moffic-Silver, Executive 
Vice President and General Counsel, CBOE, to 
Jonathan G. Katz, Secretary, Commission, dated 
May 6, 2005, at 7.

42 Spiegel & Cleven April 28th Letter, supra note 
5, at 7–8.

43 See Joint Letter, supra note 5, at 4.
44 See id.

45 See id.
46 See Letter from Joanne Moffic-Silver, Executive 

Vice President and General Counsel, CBOE, to 
Jonathan G. Katz, Secretary, Commission, dated 
May 6, 2005, at 7. Later comment letters assert that 
members of the CBOE who are members because 
they exercised their rights as ‘‘members of [the 
CBOT]’’ under Article Fifth(b) were on the CBOE’s 
board of directors during the time when the CBOE 
entered into various agreements with the CBOT 
regarding the CBOE’s interpretation of Article 
Fifth(b). Without evidence to the contrary, these 
commenters do not accept the CBOE’s assertion that 
no conflicts existed. See Spiegel & Cleven May 20th 
Letter, supra note 9, at 4, and Spiegel May 20th 
Letter, supra note 9, at 4–5. The Commission does 
not believe that commenters provide any support 
for their allegations of a conflict of interest on the 
part of certain CBOE board members.

47 Spiegel & Cleven April 28th Letter, supra note 
5, at 2.

48 Id. at 3.

49 Id. at 4. See also Spiegel & Cleven May 20th 
Letter, supra note 9, at 5–8, and Spiegel May 20th 
Letter, supra note 9, at 5–8.

50 The Commission notes that the CBOE 
membership approved the proposed purchase offer 
initiative in a vote on April 19, 2004, and that the 
CBOE represents that it has not yet accepted or paid 
for any Exercise Right privileges that may be 
tendered pursuant to its ‘‘Offer to Purchase for Cash 
Exercise Right Privileges.’’ See Letter from Joanne 
Moffic-Silver, Executive Vice President and General 
Counsel, CBOE, to Jonathan G. Katz, Secretary, 
Commission, dated May 6, 2005, at 8–9.

CBOE represents that the interpretations 
contained in its proposed rule change 
do not constitute amendments to the 
governing documents, and thus are not 
subject to the procedures that would 
apply if they were actually being 
amended. Further, the CBOE notes that 
no delegation of power or authority was 
made to the CBOE membership in the 
case of the Board’s power to interpret 
the Certificate of Incorporation.41 The 
Commission is persuaded by the letter 
of CBOE’s outside counsel and does not 
agree with the commenters’ contention 
that the opinion letter is logically 
flawed. Accordingly, as stated above, 
the Commission finds that CBOE’s 
interpretation of Article Fifth(b) is 
consistent with the Exchange Act.

C. The Commission Does Not Agree 
With the Commenters’ Assertion of a 
Conflict of Interest on the Part of the 
CBOE Board With Respect to the 
Proposed Rule Change 

The Spiegel & Cleven April 28th 
Letter argues that the interpretation in 
the 2001 Agreement, as amended, 
implicates a breach of fiduciary duty on 
the part of the CBOE Board of Directors 
in that the CBOE Board of Directors 
should be considered ‘‘conflicted from 
attempting to determine the competing 
and conflicting reclassification of rights 
and interests among the different classes 
of CBOE equity interest holders’’ 
because its interpretation ‘‘overtly 
benefits one class of equity holder over 
another even when the favored class by 
its own election to demutualize the 
CBOT necessarily caused the 
extinguishment of any rights they might 
have qualified for under Article 
Fifth(b).’’ 42 The Joint Letter similarly 
argues that the Commission should not 
approve the CBOE’s proposed rule 
change because the CBOE management 
and the CBOE Board of Directors are 
conflicted in their decision not to 
require a vote of the CBOE membership 
with respect to the proposed rule 
change.43 The commenters note that the 
CBOE has announced that it is exploring 
demutualization 44 and assert that the 
CBOE’s top management will directly 
benefit from fees and other incentives in 
any demutualization such that they are 
‘‘indifferent as to the number of CBOE 
members’’ because any financial 

rewards accompanying a CBOE 
demutualization would be independent 
of the number of CBOE members.45

The Commission does not believe 
there is any support for the commenters’ 
conclusions about an alleged conflict of 
interest on the part of the CBOE Board 
of Directors with respect to the current 
proposed rule change. The Commission 
agrees with the CBOE that the CBOE 
Board’s consideration of whether 
changes to CBOE’s own corporate 
structure may be in CBOE’s and its 
members’ best interests does not 
support the commenters’ suggestion that 
the CBOE’s directors or its management 
were conflicted in considering how to 
interpret Article Fifth(b).46 Further, the 
Commission does not believe that 
because there may be conflicting 
interests among CBOE members, that 
the CBOE Board of Directors is 
conflicted.

D. Neither the CBOE’s Offer To 
Purchase Exercise Rights Nor the 2001 
Agreement, as Amended, Is the Subject 
of the Present Filing 

The Spiegel & Cleven April 28th 
Letter contends that ‘‘the 2001 
Agreement, as amended, and the 
interpretation it embodies cannot 
become effective prior to Commission 
approval of it.’’ 47 Moreover, these 
commenters argue that the CBOE’s 
‘‘Offer to Purchase for Cash Exercise 
Right Privileges,’’ through which the 
CBOE informed certain CBOT members 
of the CBOE’s plans to conduct a 
purchase of Exercise Right Privileges for 
cash in a tender to be completed around 
May 25, 2005, violates Section 19 of the 
Exchange Act because it ‘‘effectuates, 
relies on and implements’’ the 
interpretation in the 2001 Agreement, as 
amended, prior to Commission approval 
of the applicable rule filing (SR–CBOE–
2005–19).48 The commenters argue that 
by employing the definition of CBOT 
Full Member contained in the 2001 

Agreement, as amended, prior to 
Commission approval of the applicable 
filing, the CBOE engaged in a ‘‘willful 
violation’’ of Section 19 of the Exchange 
Act that constitutes a basis for the 
Commission not to approve the 
proposed rule change.49

The Commission notes that an 
agreement between an exchange and a 
third party is not, per se, a proposed 
rule change that must be filed with the 
Commission. Whether or not agreements 
proposed by or entered into by the 
CBOE are proposed rule changes is a 
judgment that, in the first instance, 
CBOE must make. To the extent, 
however, that any part of an agreement 
is a ‘‘policy, practice, or interpretation’’ 
of CBOE’s rules and that ‘‘policy, 
practice, or interpretation’’ has not been 
filed with, and under certain 
circumstances approved by, the 
Commission, it would be a violation of 
Section 19(b) of the Exchange Act and 
the Commission could take appropriate 
action against the CBOE. The CBOE is 
not requesting that the Commission 
approve its ‘‘Offer to Purchase for Cash 
Exercise Right Privileges’’ sent to certain 
CBOT members, nor is the CBOE 
seeking approval of the 2001 
Agreement, as amended. The proposed 
rule change solely relates to the CBOE’s 
interpretation of Article Fifth(b) as 
embodied in the 2001 Agreement, as 
amended, and it is the substance of this 
interpretation that the Commission 
finds consistent with the Exchange 
Act.50 The Commission does not believe 
it needs to determine whether the CBOE 
has complied with Section 19 of the 
Exchange Act in taking actions it is not 
being asked to approve in order to find 
the proposed rule change consistent 
with the Exchange Act. The 
Commission makes no finding as to the 
offer to certain CBOT members.

Additionally, commenters argue that 
the provision in the 2001 Agreement 
relating to arbitration of certain issues 
that may arise under that agreement 
constitutes an amendment of Article 
Fifth(b) in that decisions ‘‘that should 
be made by the CBOE membership in an 
[Article Fifth(b)] vote [are] being 
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51 Joint Letter, supra note 5, at 1–2.
52 If the CBOE comes to believe that any of the 

conditions in the 2001 Agreement, as amended, are 
no longer satisfied by the CBOT or CBOT Holdings, 
Inc. such that the interpretation the Commission is 
today approving is no longer proper, the CBOE 
would be required to file with the Commission any 
subsequent interpretation of Article Fifth(b).

53 Joint Letter, supra note 5, at 7. See also 
Securities Exchange Act Release No. 51568 (Apr. 
18, 2005), 70 FR 20953 (Apr. 22, 2005) (order 
denying motion for reconsideration of the 
Commission’s order approving SR–CBOE–2004–16).

54 See Mills Letter, supra note 9.
55 See supra note 3.
56 15 U.S.C. 78f(b)(5).
57 15 U.S.C. 78s(b)(2).

1 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b–4.
3 15 U.S.C. 78s(b)(3)(A)(ii).
4 17 CFR 240.19b–4(f)(2).

decided by an arbitration panel.’’ 51 The 
Commission reiterates that it is not 
approving the 2001 Agreement.52

IV. Conclusion 
The Commission received two 

requests for the Commission to extend 
the comment period for this proposed 
rule change. The reasons for these 
requests were for ‘‘additional time to 
study and comment on the April 18th 
release as it pertains to these rule 
filings,’’ 53 and to permit the public time 
to submit comments in response to the 
CBOE’s May 6, 2005 letter filed in 
response to the two earlier comment 
letters.54 The proposed rule change was 
publicly available on March 7, 2005 
when the CBOE filed it. On April 7, 
2005, the proposal was published in the 
Federal Register along with 
Amendment No. 1, which included a 
technical amendment and the opinion 
letter from CBOE’s Delaware counsel.55 
The Commission sees no reason to delay 
action on the CBOE’s current proposed 
rule change to accommodate 
commenters’ review of the 
Commission’s order denying 
reconsideration of a separate filing. In 
addition, the Commission believes that 
the public has had sufficient time to 
review the substance of the CBOE’s 
proposed rule change and provide the 
Commission with comments.

For the foregoing reasons, the 
Commission finds that the proposed 
rule change is consistent with the 
Exchange Act and the rules and 
regulations thereunder applicable to a 
national securities exchange, and in 
particular, with Section 6(b)(5) of the 
Exchange Act.56

It is therefore ordered, pursuant to 
Section 19(b)(2) of the Exchange Act,57 
that the proposed rule change (SR–
CBOE–2005–19), as amended, be, and it 
hereby is, approved.

By the Commission. 
Jill M. Peterson, 
Assistant Secretary.
[FR Doc. E5–2717 Filed 5–27–05; 8:45 am] 
BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–51729; File No. SR–NYSE–
2004–57] 

Self-Regulatory Organizations; New 
York Stock Exchange, Inc.; Notice of 
Filing and Immediate Effectiveness of 
Proposed Rule Change and 
Amendments No. 1 and No. 2 Thereto 
Relating to Member Organization 
Increases in Arbitration Filing Fees 
and Member Organization Surcharges 
in Arbitration Claims Filed by 
Customers 

May 24, 2005. 
Pursuant to Section 19(b)(1) 1 of the 

Securities Exchange Act of 1934 (the 
‘‘Exchange Act’’), and Rule 19b–4 2 
thereunder, notice is hereby given that 
on October 12, 2004 and on April 4, 
2005 (Amendment No. 1) and on April 
11, 2005 (Amendment No. 2), the New 
York Stock Exchange, Inc. (‘‘NYSE’’ or 
the ‘‘Exchange’’) filed with the 
Securities and Exchange Commission 
(‘‘SEC’’ or the ‘‘Commission’’) the 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been prepared by the Exchange. 
For the purposes of Section 
19(b)(3)(A)(ii) of the Exchange Act 3 and 
Rule 19b–4(f)(2) thereunder,4 NYSE has 
designated the proposed rule change as 
one establishing or changing a due, fee, 
or other charge imposed by the self-
regulatory organization on its members, 
which renders the proposal effective 
upon filing with the Commission. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The proposed rule change consists of 
amendments to Rule 629 concerning 
arbitration filing fees and hearing 
deposits, and the imposition of member 
organization surcharges pertaining to 
arbitration claims. Below is the text of 
the proposed rule change to Rule 629. 
Proposed new language is in italics; 
proposed deletions are in brackets. 

Rule 629 Schedule of Fees

* * * * *
(c)(1) The arbitrators, in their award, 

may determine the amount chargeable 
to the parties as forum fees and shall 
determine who shall pay such forum 
fees. Forum fees chargeable to the 

parties shall be assessed on a per 
hearing session basis and the aggregate 
for each hearing session may equal but 
shall not exceed the amount of the 
largest initial hearing deposit deposited 
by any party. [,e] Except that in a case 
where claims have been joined 
subsequent to filing [in which cases 
hearing session], forum fees for any 
party other than a customer shall be 
computed as provided in paragraph (d), 
and forum fees for a customer in 
connection with any industry claim 
shall be computed as provided in this 
paragraph (c)(1). [The arbitrators may 
determine in the award that a party 
shall reimburse to another party any 
non-refundable filing fee it has paid.] 

If a customer is assessed forum fees in 
connection with an industry claim, 
[forum fees assessed against] the 
customer’s forum fees shall be based on 
the [hearing deposit required under the 
industry claims schedule for the] total 
amount awarded to industry parties to 
be paid by the customer and not based 
on the size of the industry claim. The 
maximum fee per session for purposes 
of calculating any forum fees that may 
be assessed against the customer in 
connection with an industry claim shall 
be:

Amount of award (excluding 
interest expenses) 

Maximum per-
session cus-

tomer fee 
amount

$25,001 to $100,000 ............ $600
$100,001 to $500,000 .......... 750
$500,001 to $5,000,000 ....... 1,000
Over $5,000,000 ................... 1,500

(c)(2) The arbitrators, in their award, 
may determine that a party shall 
reimburse to another party any non-
refundable filing fee it has paid; any 
such filing fee assessed against a 
customer in connection with an industry 
claim shall not exceed $500.00.

No fees shall be assessed against a 
customer in connection with an 
industry claim that is dismissed; 
however, in cases where there is also a 
customer claim, the customer may be 
assessed forum fees based on the 
customer claim under the procedure set 
out above. Amounts deposited by a 
party as hearing deposits shall be 
applied against forum fees, if any. 

In addition to forum fees, the 
arbitrator(s) may determine in the award 
the amount of costs incurred pursuant 
to Rules 617, 619 and 623 and, unless 
applicable law directs otherwise, other 
costs and expenses of the parties. The 
arbitrator(s) shall determine by whom 
such costs shall be borne[.], provided 
that the following schedule of hearing 
deposits shall be used to calculate any 
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costs assessable against the customer 
pursuant to Rule 617 in connection with 
an industry claim.

Amount of dispute
(excluding interest expenses) 

Hearing
deposit

$25,001 to $100,000 ............ $600
$100,001 to $500,000 .......... 750
$500,001 to $5,000,000 ....... 1,000
Over $5,000,000 ................... 1,500

If the [hearing session] forum fees are 
not assessed against a party who had 
made a hearing deposit, the hearing 
deposit will be refunded unless the 
arbitrators determine [otherwise] that a 
hearing deposit paid by a party other 
than a customer should not be 
refunded. In no event shall the 
arbitrators determine not to refund a 
hearing deposit to a customer against 
whom forum fees are not assessed.
* * * * *

(e) If the dispute, claim or controversy 
does not involve, disclose or specify a 
money claim, the non-refundable filing 
fee for a public customer will be $250 
and the non-refundable filing fee for an 

industry party shall be $500. The 
hearing session deposit to be remitted 
by a party shall be $600 or such greater 
or lesser amounts as the Director of 
Arbitration or the panel of arbitrators 
may require, but shall not exceed 
$1,500.
* * * * *

(h) The fee for a pre-hearing 
conference with an arbitrator shall be:

SCHEDULE FOR PRE-HEARING 
CONFERENCE WITH ONE ARBITRATOR 1 

Amount in
controversy 

Conference fee 

For cus-
tomers 

For in-
dustry 

$1,000 or less ........... $15.00 $25.00 
$1,001 up to $2,500 25.00 50.00 
$2,501 up to $5,000 100.00 125.00 
$5,001 up to $10,000 200.00 250.00 
$10,001 up to 

$25,000 ................. 300.00 300.00 
Over $25,000 ............ 450.00 450.00 

1 Fee for pre-hearing conference with three 
arbitrators shall be based on applicable hear-
ing session deposit fee. 

(i) Schedule of Fees. 
For purposes of the schedule of fees 

the term ‘‘claim’’ includes Claims, 
Counterclaims, Third-Party Claims or 
Cross-Claims. Any such claim submitted 
by a customer is a customer claim. Any 
such claim submitted by a member, 
allied member, registered 
representative, member firm or member 
corporation against a customer or other 
non-member is an industry claim. 

For claims of $25,000 or less see 
schedule of fees in Rule 601 Simplified 
Arbitration.

CUSTER AS CLAIMANT 

Amount of dispute
(excluding interest 

and expenses) 
Filing fee Hearing 

deposit 

$25,001 to $50,000 .. $120 $400 
$50,001 to $100,000 150 500 
$100,001 to $500,000 200 750 
$500,001 to 

$5,000,000 ............ 250 1,000 
Over $5,000,000 ....... 300 1,500 

INDUSTRY AS CLAIMANT* 

Amount of dispute
(excluding interest expenses) Filing fee 

Industry
hearing deposit 3 

Arbs. 

Customer hear-
ing deposit

3 Arbs. 

$25,001 to $100,000 ........................................................................................................ $[500] 1,000 $[600] 750 $600 
$100,001 to $500,000 ...................................................................................................... [500] 1,000 [750] 1,125 750 
$500,001 to $5,000,000 ................................................................................................... [500] 1,500 [1,000] 1,200 1000 
Over $5,000,000 .............................................................................................................. [500] [1,500] 1500 
$5,000,001 to $10,000,000 .............................................................................................. 2,500 1,500 
Over $10,000,000 ............................................................................................................ 5,000 1,500 

* This is the fee schedule for claims submitted by members, member firms, member corporations or allied members against members, member 
firms, member corporations or allied members, customers, registered representatives or non-members other than customers, and for claims sub-
mitted by registered representatives or non-members other than customers against members, member firms, member corporations, allied mem-
bers or non-members. 

(j) Member Surcharges 
Each member, member firm, member 

corporation or allied member 
(hereinafter referred to as any ‘‘entity’’) 
that is named as a party to an 
arbitration proceeding, whether in a 
Claim, Counterclaim, Cross-Claim or 
Third-Party Claim, shall be assessed a 
member surcharge pursuant to the 
schedule below upon receipt of the 
claim naming such entity as a party to 
the proceeding. For each associated 
person who is named, the member 
surcharge shall be assessed against the 
entity or entities that employed the 
associated person at the time of the 
events which gave rise to the dispute, 
claim or controversy. No entity shall be 
assessed more than a single member 
surcharge in any arbitration proceeding. 
The member surcharge will be refunded 
by the Exchange in an arbitration filed 
by a customer if the arbitration panel: 

(1) denies all of a customer’s claims 
against the entity or associated person, 
and (2) allocates all forum fees assessed 
pursuant to Rules 601 and 629 against 
the customer.

Amount in Dispute Member 
Surcharge 

Up to $2,500 ............................. $150 
$2,501 to $5,000 ...................... 200 
$5,001 to $10,000 .................... 325 
$10,001 to $25,000 .................. 425 
$25,001 to $30,000 .................. 600 
$30,001 to $50,000 .................. 875 
$50,001 to $100,000 ................ 1,100 
$100,001 to $500,000 .............. 1,700 
$500,001 to $1,000,000 ........... 2,250 
$1,000,001 to $5,000,000 ........ 2,800 
$5,000,001 to $10,000,000 ...... 3,350 
Over $10,000,000 ..................... 3,750 

If the dispute, claim or controversy 
does not involve, disclose, or specify a 
monetary claim, the member surcharge 

shall be $1,500 or such greater or lesser 
amount as the Director of Arbitration or 
the panel of arbitrators may require, but 
shall not exceed the maximum amount 
specified in the schedule of member 
surcharges.
* * * * *

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of, and basis for, 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in Sections (A), (B), and (C) below, 
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5 15 U.S.C. 78f(b)(4).

6 15 U.S.C. 78s(b)(3)(A)(ii).
7 17 CFR 240.19b–4(f)(2).
8 For purposes of calculating the 60-day 

abrogation period, the Commission considers the 
proposed rule change to have been filed on April 
11, 2005, when Amendment No. 2 was filed.

9 17 CFR 200.30–3(a)(12).
1 15 U.S.C. 78s(b)(1).
2 17 CFR 240.19b–4.
3 In Amendment No. 1, the Exchange corrected 

typographical errors and made clarifying changes to 
the proposed rule text. Amendment No. 1 
superseded and replaced the original proposed rule 
change in its entirety. Telephone Conference on 
May 19, 2005 between Tania Blanford, Regulatory 

of the most significant aspects of such 
statements.

1. Purpose 

The proposed rule change would raise 
existing fees associated with filing 
arbitration claims for member 
organizations and associated persons, 
and would impose a new surcharge on 
member organizations that are the 
subject of arbitration claims, or whose 
associated person(s) are the subject of 
such claims. Under the proposed rule 
change, filing fees and hearing deposits 
would be increased only for cases 
initiated by members and member 
organizations, and the filing fees and 
hearing deposits for claims initiated by 
public customers would not be 
increased. 

When a party files an arbitration 
claim at the Exchange, a non-refundable 
filing fee and a hearing deposit is 
required. Fees are also required when 
filing counterclaims, cross-claims and 
third party claims. The amount of the 
fee and deposit varies based on the 
amount in dispute. At the conclusion of 
the hearings, the arbitrators assess 
forum fees against the claimant(s) or 
respondent(s), or both. The forum fees 
are computed by multiplying the total 
number of hearing sessions by the initial 
hearing deposit. These fees are payable 
to the Exchange and offset the cost of 
maintaining the arbitration forum. 

As the arbitration caseload has 
increased significantly over the past 
several years, the attendant costs to the 
Exchange in maintaining the arbitration 
forum have also increased. This fee 
increase will offset a portion of those 
increased costs. 

2. Statutory Basis 

The basis under the Exchange Act for 
this proposed rule change is the 
requirement under Section 6(b)(4) 5 that 
an exchange have rules that provide for 
the equitable allocation of reasonable 
dues, fees, and other charges among its 
members and other persons using its 
facilities.

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition not 
necessary or appropriate in furtherance 
of the purposes of the Exchange Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 

The Exchange has neither solicited 
nor received written comments on the 
proposed rule change. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change has become 
effective pursuant to Section 
19(b)(3)(A)(ii) 6 of the Exchange Act and 
Rule 19b–4(f)(2) 7 thereunder, in that it 
establishes or changes a due, fee, or 
other charge imposed by the Exchange 
on its members. At any time within 60 
days of the filing of this proposed rule 
change, the Commission may summarily 
abrogate such rule change if it appears 
to the Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Exchange Act.8

IV. Solicitation of Comments 
Interested persons are invited to 

submit written data, views and 
arguments concerning the foregoing, 
including whether the proposed rule 
change, as amended, is consistent with 
the Exchange Act. Comments may be 
submitted by any of the following 
methods: 

Electronic Comments 
• Use the Commission’s Internet 

comment form (http://www.sec.gov/
rules/sro.shtml); or 

• Send e-mail to rule-
comments@sec.gov. Please include File 
Number SR–NYSE–2004–57 on the 
subject line. 

Paper Comments 
• Send paper comments in triplicate 

to Jonathan G. Katz, Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549–0609. 

All submissions should refer to File 
Number SR–NYSE–2004–57. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/
rules/sro/shtml). Copies of the 
submission, all subsequent 

amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing will also be 
available for inspection and copying at 
the principal office of the NYSE. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File number 
SR–NYSE–2004–57 and should be 
submitted by June 21, 2005.

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.9

Jill M. Peterson, 
Assistant Secretary.
[FR Doc. E5–2723 Filed 5–27–05; 8:45 am] 
BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE 
COMMISSION 

[Release No. 34–51723; File No. SR–PCX–
2005–52] 

Self-Regulatory Organizations; Pacific 
Exchange, Inc.; Notice of Filing and 
Immediate Effectiveness of Proposed 
Rule Change and Amendments No. 1 
and 2 Thereto Making Certain 
Administrative Changes to the PCX 
Rules 

May 20, 2005. 
Pursuant to Section 19(b)(1) of the 

Securities Exchange Act of 1934 
(‘‘Act’’) 1 and Rule 19b–4 thereunder,2 
notice is hereby given that on April 12, 
2005, the Pacific Exchange, Inc. (‘‘PCX’’ 
or ‘‘Exchange’’) filed with the Securities 
and Exchange Commission 
(‘‘Commission’’) the proposed rule 
change as described in Items I, II and III 
below, which Items have been prepared 
by PCX. On May 5, 2005, the Exchange 
filed Amendment No. 1 to the proposed 
rule change.3 On May 9, 2005, the 
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Attorney, PCX and Mitra Mehr, Staff Attorney, 
Division of Market Regulation, Commission (‘‘May 
19th Telephone Conference’’).

4 In Amendment No. 2, the Exchange made 
additional clarifying changes to the proposed rule 
text. Amendment No. 2 superseded and replaced 
the proposed rule change, as amended by 
Amendment No. 1, in its entirety. May 19th 
Telephone Conference.

5 15 U.S.C. 78s(b)(3)(A).
6 17 CFR 240.19b–4(f)(3).
7 See Securities Exchange Release No. 49718 (May 

17, 2004), 69 FR 29611 (May 24, 2004) (SR–PCX–
2004–08).

8 15 U.S.C. 78f(b).
9 15 U.S.C. 78f(b)(5).
10 15 U.S.C. 78f(b)(3)(A)(iii).
11 17 CFR 240.19b–4(f)(3).
12 For purposes of calculating the 60-day period 

within which the Commission may summarily 
abrogate the proposed rule change under Section 
19(b)(3)(C) of the Act, the Commission considers 
that period to commence on May 9, 2005, the date 
the Exchange filed Amendment No. 2 to the 
proposed rule change. See 15 U.S.C. 78s(b)(3)(C).

Exchange filed Amendment No. 2 to the 
proposed rule change.4 The Exchange 
filed the proposal pursuant to Section 
19(b)(3)(A) of the Act,5 and Rule 19b–
4(f)(3) thereunder,6 which renders the 
proposal effective upon filing with the 
Commission. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons.

I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

PCX proposes to amend the PCX 
Rules to make certain administrative 
changes that were inadvertently omitted 
when PCX demutualized. The text of the 
proposed rule change is available on the 
PCX Web site (http://www.pacificex.
com), at the PCX’s Office of the 
Secretary and at the Commission’s 
Public Reference Room. 

II. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Exchange included statements 
concerning the purpose of and basis for 
the proposed rule change and discussed 
any comments it received on the 
proposed rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Exchange has prepared summaries, set 
forth in Sections A, B and C below, of 
the most significant aspects of such 
statements. 

A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

1. Purpose 
The Exchange is proposing to amend 

the PCX Rules in order to make certain 
administrative changes that were 
inadvertently not included in the 
proposed rule change pertaining to the 
Exchange’s demutualization.7 These 
changes include removing certain 
obsolete terms and replacing them with 
the appropriate terms now used for the 
demutualized exchange, updating cross-

references in the PCX Rules and 
correcting typographical errors. Once 
updated, the PCX Rules will read as 
intended at the completion of 
demutualization. The proposed rule 
change, as amended, also sets forth 
circumstances when an Exchange 
Official can take specified actions.

2. Statutory Basis 

The Exchange believes that the 
proposed rule change is consistent with 
Section 6(b) of the Act,8 in general, and 
furthers the objectives of Section 6(b)(5) 
of the Act,9 in particular, in that it is 
designed to facilitate transactions in 
securities, to promote just and equitable 
principles of trade, to enhance 
competition and to protect investors and 
the public interest.

B. Self-Regulatory Organization’s 
Statement on Burden on Competition 

The Exchange does not believe that 
the proposed rule change will impose 
any burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 

C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants, or Others 

Written comments on the proposed 
rule change were neither solicited nor 
received. 

III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 

The foregoing rule change, as 
amended, has become effective pursuant 
to Section 19(b)(3)(A)(iii) of the 
Securities Exchange Act of 1934 10 and 
subparagraph (f)(3) of Rule 19b–4 
thereunder 11 because it is concerned 
solely with the administration of the 
Exchange. At any time within 60 days 
of the filing of such proposed rule 
change, the Commission may summarily 
abrogate such rule change if it appears 
to the Commission that such action is 
necessary or appropriate in the public 
interest, for the protection of investors, 
or otherwise in furtherance of the 
purposes of the Act.12

IV. Solicitation of Comments 

Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments may be submitted by any of 
the following methods: 

Electronic Comments 

• Use the Commission’s Internet 
comment form (http://www.sec.gov/
rules/sro.shtml); or 

• Send an e-mail to rule-
comments@sec.gov. Please include File 
Number SR–PCX–2005–52 on the 
subject line. 

Paper Comments 

• Send paper comments in triplicate 
to Jonathan G. Katz, Secretary, 
Securities and Exchange Commission, 
450 Fifth Street, NW., Washington, DC 
20549–0609. 

All submissions should refer to File 
Number SR–PCX–2005–52. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing also will be 
available for inspection and copying at 
the principal office of the Exchange. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File 
Number SR–PCX–2005–52 and should 
be submitted on or before June 21, 2005.
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13 17 CFR 200.30–3(a)(12).

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.13

Jill M. Peterson, 
Assistant Secretary.
[FR Doc. E5–2728 Filed 5–27–05; 8:45 am] 
BILLING CODE 8010–01–P

SMALL BUSINESS ADMINISTRATION

Data Collection Available for Public 
Comments and Recommendations

ACTION: Notice and request for 
comments. 

SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, this 
notice announces the Small Business 
Administration’s intentions to request 
approval on a new and/or currently 
approved information collection.
DATES: Submit comments on or before 
August 1, 2005.
ADDRESSES: Send all comments 
regarding whether these information 
collections are necessary for the proper 
performance of the function of the 
agency, whether the burden estimates 
are accurate, and if there are ways to 
minimize the estimated burden and 
enhance the quality of the collections, to 
Jacqueline West, Program Analyst, 
Office of Business Development, Small 
Business Administration, 409 3rd Street 
SW., Suite 8800, Washington, DC 20416.
FOR FURTHER INFORMATION CONTACT: 
Jacqueline West, Program Analyst, 202–
205–7581, jacqueline.west@sba.gov. 
Curtis B. Rich, Management Analyst, 
202–205–7030, curtis.rich@sba.sba.
SUPPLEMENTARY INFORMATION: 

Title: ‘‘Nomination for the Small 
Business Prime Contractor & 
Nomination of the Small Business 
Subcontractor of the Year Award’’. 

Description of Respondents: Prime 
Contractor, Subcontractor. 

Form No’s: 883 and 1375. 
Annual Responses: 469. 
Annual Burden: 1,876. 
Title: ‘‘Representatives Used and 

Compensation Paid for Services in 
Connection with obtaining Federal 
Contracts’’. 

Description of Respondents: 8(a) 
Program Participant. 

Form No’s: 1790. 
Annual Responses: 13,884. 
Annual Burden: 13,884.

ADDRESSES: Send all comments 
regarding whether this information 
collection is necessary for the proper 
performance of the function of the 
agency, whether the burden estimates 

are accurate, and if there are ways to 
minimize the estimated burden and 
enhance the quality of the collection, to 
George Solomon, Supervisory Business 
Development, Office of Business 
Initiatives, Small Business 
Administration, 409 3rd Street SW., 
Suite 6100, Washington, DC 20416.
FOR FURTHER INFORMATION CONTACT:
George Solomon, Supervisory Business 
Development, 202–205–7246, 
george.solomon@sba.gov. Curtis B. Rich, 
Management Analyst, 202–205–7030, 
curtis.rich@sba.sba.
SUPPLEMENTARY INFORMATION:

Title: ‘‘Entrepreneurial Development 
Impact Survey’’. 

Description of Respondents: Small 
Business Clients owners & employees, 
prospective Entrepreneurs and other 
student of enterprise. 

Form No’s: 2214. 
Annual Responses: 14,000. 
Annual Burden: 2,333.

ADDRESSES: Send all comments 
regarding whether this information 
collection is necessary for the proper 
performance of the function of the 
agency, whether the burden estimates 
are accurate, and if there are ways to 
minimize the estimated burden and 
enhance the quality of the collection, to 
Sandy Johnston, Program Analyst, 
Office of Financial Assistance, Small 
Business Administration, 409 3rd Street 
SW., Suite 8300, Washington, DC 20416.
FOR FURTHER INFORMATION CONTACT:
Sandy Johnston, Program Analyst, 202–
205–7528, sandy.johnston@sba.gov 
Curtis B. Rich, Management Analyst, 
202–205–7030 curtis.rich@sba.sba.
SUPPLEMENTARY INFORMATION:

Title: ‘‘Secondary Market Assignment 
and Disclosure Form’’. 

Description of Respondents: 
Secondary Market Participants. 

Form No’s: 1088. 
Annual Responses: 5,000. 
Annual Burden: 7,500.

Jacqueline White, 
Chief, Administrative Information Branch.
[FR Doc. 05–10777 Filed 5–27–05; 8:45 am] 
BILLING CODE 8025–01–P

DEPARTMENT OF STATE

[Public Notice 5092] 

Procedures for Issuance of a 
Presidential Permit Where There Has 
Been a Transfer of the Underlying 
Facility, Bridge or Border Crossing for 
Land Transportation

AGENCY: Department of State, Office of 
the Under Secretary for Economic and 
Agricultural Affairs.

ACTION: Notice.

FOR FURTHER INFORMATION CONTACT: 
Office of International Energy and 
Commodity Policy, Bureau of Economic 
and Business Affairs (EB/ESC/IEC), 
Department of State, 2201 C Street, NW., 
Suite 3535, Washington, DC 20520, 
Attn: Matthew McManus, telephone: 
202–647–2887, e-mail: 
McManusMT@state.gov. 

The Department of State’s policies 
and procedures for issuance of a 
Presidential Permit in connection with 
cross-border facilities (such as 
pipelines, bridges, border crossings for 
land transportation, etc.) involve the 
exercise of a foreign affairs function of 
the United States. The following 
procedures apply in a given case only to 
the extent that they are consistent with 
a prior Congressional authorization (if 
any). In the event of a conflict, the prior 
Congressional authorization prevails. 
The Department of State also reserves 
the right to deviate from these 
procedures in particular cases. 

1. When the Department of State is 
notified by the holder of a Presidential 
permit of the transfer of the relevant 
facility, bridge or border crossing for 
land transportation to another party, the 
relevant Department of State office will 
contact the transferee entity and seek a 
commitment from the transferee, if not 
already provided, that it will abide by 
the relevant terms and conditions of the 
previously-issued permit. 

2. The relevant office will further 
request that the transferee submit an 
application for a new permit, 
containing, inter alia, information 
explaining the nature of the entity, its 
ownership, its place of incorporation or 
organization, information concerning its 
acquisition of relevant facility, bridge or 
border crossing from the prior permit 
holder and any other relevant 
information concerning its operation of 
the facility, bridge or border crossing. 

3. Once the relevant office in the 
Department of State obtains the 
commitment described above and a 
completed permit application, it will 
process the application in accordance 
with the procedures set forth in E.O. 
11423, as amended, or E.O. 13337, as 
applicable. However, in the event that 
the transferee commits to abiding by the 
relevant terms and conditions of the 
previously-issued permit and further 
indicates that the operations of the 
relevant facility, bridge or border 
crossing will remain essentially 
unchanged from that previously 
permitted, the Department of State, 
pursuant to 22 CFR 161.7(b)(3), does not 
intend to conduct an environmental 
review of the application under its 
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regulations implementing the National 
Environmental Policy Act, 22 CFR part 
161, unless information is brought to its 
attention in connection with the 
application process that the transfer 
potentially would have a significant 
impact on the quality of the human 
environment. In the latter circumstance, 
the Department of State will evaluate 
what further steps it will take with 
respect to environmental review of the 
application in light of the available 
information and its legal responsibilities 
under NEPA.

Dated: May 24, 2005. 
E. Anthony Wayne, 
Assistant Secretary, Bureau of Economic and 
Business Affairs, Department of State.
[FR Doc. 05–10736 Filed 5–27–05; 8:45 am] 
BILLING CODE 4710–07–P

OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 

Trade Policy Staff Committee; Notice 
of Availability and Request for Public 
Comment on Interim Environmental 
Review of United States-United Arab 
Emirates (UAE) Free Trade Agreement

AGENCY: Office of the United States 
Trade Representative.
ACTION: Notice of availability and 
request for public comment. 

SUMMARY: The Office of the U.S. Trade 
Representative (USTR), on behalf of the 
Trade Policy Staff Committee (TPSC), 
seeks comment on the interim 
environmental review of the proposed 
U.S.-UAE Free Trade Agreement (FTA). 
The interim environmental review is 
available at http://www.ustr.gov/
Trade_Sectors/Environment/
Environmental_Reviews/
Section_Index.html. Copies of the 
review will also be sent to interested 
members of the public by mail upon 
request.
DATES: Comments on the draft 
environmental review are requested by 
July 15, 2005 to inform the negotiations 
and the review of the final agreement.
FOR FURTHER INFORMATION CONTACT: For 
procedural questions concerning public 
comments, contact Gloria Blue, 
Executive Secretary, TPSC, Office of the 
USTR, 1724 F Street, NW., Washington, 
DC 20508, telephone (202) 395–3475. 
Questions concerning the 
environmental review, or requests for 
copies, should be addressed to David 
Brooks, Environment and Natural 
Resources Section, Office of the USTR, 
telephone 202–395–7320.
SUPPLEMENTARY INFORMATION: The Trade 
Act of 2002, signed by the President on 

August 6, 2002, provides that the 
President shall conduct environmental 
reviews of [certain] trade agreements 
consistent with Executive Order 
13121—Environmental Review of Trade 
Agreements (64 FR 63169, Nov. 18, 
1999) and its implementing guidelines 
(65 FR 79442, Dec. 19, 2000) and report 
on such reviews to the Committee on 
Ways and Means of the House of 
Representatives and the Committee on 
Finance of the Senate. The Order and 
guidelines are available at http://
www.ustr.gov/Trade_Sectors/
Environment/Section_Index.html. 

The purpose of environmental 
reviews is to ensure that policymakers 
and the public are informed about 
reasonably foreseeable environmental 
impacts of trade agreements (both 
positive and negative), to identify 
complementarities between trade and 
environmental objectives, and to help 
shape appropriate responses if 
environmental impacts are identified. 
Reviews are intended to be one tool, 
among others, for integrating 
environmental information and analysis 
into the fluid, dynamic process of trade 
negotiations. USTR and the Council on 
Environmental Quality jointly oversee 
implementation of the Order and 
Guidelines. USTR, through the Trade 
Policy Staff Committee (TPSC), is 
responsible for conducting the 
individual reviews. 

Written Comments 
In order to facilitate prompt 

processing of submissions of comments, 
the Office of the United States Trade 
Representative strongly urges and 
prefers e-mail submissions in response 
to this notice. Persons submitting 
comments by e-mail should use the 
following e-mail address: 
FR0509@ustr.eop.gov with the subject 
line: ‘‘US-UAE FTA Interim 
Environmental Review.’’ Documents 
should be submitted as a Word Perfect, 
MSWord, or text (.TXT) file. Persons 
who make submissions by e-mail should 
not provide separate cover letters; 
information that might appear in a cover 
letter should be included in the 
submission itself. To the extent 
possible, any attachments to the 
submission should be included in the 
same file as the submission itself, and 
not as separate files. If submission by e-
mail is impossible, comments should be 
made by facsimile to (202) 395–6143, 
attention: Gloria Blue. 

Written comments will be placed in a 
file open to public inspection in the 
USTR Reading Room at 1724 F Street, 
NW., Washington DC. An appointment 
to review the file may be made by 
calling (202) 395–6186. The Reading 

Room is open to the public from 10–12 
a.m. and from 1–4 p.m., Monday 
through Friday. 

General information concerning the 
Office of the United States Trade 
Representative may be obtained by 
accessing its Internet Web site (http://
www.ustr.gov).

Carmen Suro-Bredie, 
Chair, Trade Policy Staff Committee.
[FR Doc. 05–10774 Filed 5–27–05; 8:45 am] 
BILLING CODE 3190–W5–P

DEPARTMENT OF TRANSPORTATION

Office of the Secretary 

Reports, Forms and Recordkeeping 
Requirements; Agency Information 
Collection Activity Under OMB Review

AGENCY: Office of the Secretary, DOT.
ACTION: Notice and request for 
comments. 

SUMMARY: In compliance with the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.), this notice 
announces that the Information 
Collection Request (ICR) abstracted 
below has been forwarded to the Office 
of Management and Budget (OMB) for 
renewal and comment. The ICR 
describes the nature of the information 
collection and its expected cost and 
burden. The Federal Register notice 
with a 60-day comment period soliciting 
comments on the following collection of 
information was published on March 9, 
2005 (FR 45, page 11724). No comments 
were received.
DATES: Comments must be submitted on 
or before June 30, 2005, to: Attention 
DOT/OST Desk Officer, Office of 
Information and Regulatory Affairs, 
office of Management and Budget, 
Docket Library, Room 10101, 725 17th 
Street, NW., Washington, DC 20503.
FOR FURTHER INFORMATION CONTACT: 
Linda Lasley, Attorney-Adviser 
Regulation and Enforcement, Office of 
the General Counsel, U.S. Department of 
Transportation, 400 7th Street, SW., 
Washington, DC 20590–0002, Tel. (202) 
366–4723.
SUPPLEMENTARY INFORMATION: 

Office of the Secretary (OST) 

Title: Transportation For Individuals 
With Disabilities-Accessibility of Over-
The-Road-Buses (OTRBs). 

OMB control Number: 2100–0019. 
Affected Public: Bus companies and 

the disability community. 
Annual Estimated Burden: 316,226. 
Comments are invited on: Whether 

the proposed collection of information 

VerDate jul<14>2003 16:14 May 27, 2005 Jkt 205001 PO 00000 Frm 00071 Fmt 4703 Sfmt 4703 E:\FR\FM\31MYN1.SGM 31MYN1



30992 Federal Register / Vol. 70, No. 103 / Tuesday, May 31, 2005 / Notices 

is necessary for the proper performance 
of the functions of the Department, 
including whether the information will 
have practical utility; the accuracy of 
the Department’s estimate of the 
proposed information collection; ways 
to enhance the quality, utility, and 
clarity of the information to be 
collected; and ways to minimize the 
burden of the collection of information 
on respondents, including the use of 
automated collection techniques or 
other forms of information technology.

Issued in Washington, DC, on May 24, 
2005. 
Michael A. Robinson, 
Office of the Chief Information Office, United 
States Department of Transportation.
[FR Doc. 05–10726 Filed 5–27–05; 8:45 am] 
BILLING CODE 4910–62–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

Membership in the National Parks 
Overflights Advisory Group

AGENCY: Federal Aviation 
Administration.
ACTION: Notice.

SUMMARY: By Federal Register notice 
published on February 10, 2005, the 
National Park Service (NPS) and the 
Federal Aviation Administration (FAA), 
asked interested persons to apply to fill 
two vacant positions representing 
environmental interests on the National 
Parks Overflights Advisory Group 
(NPOAG). This notice informs the 
public of the persons selected to fill that 
vacancy on the NPOAG.
FOR FURTHER INFORMATION CONTACT: 
Barry Brayer, Executive Resource Staff, 
Western Pacific Region Headquarters, 
15000 Aviation Blvd., Hawthorne, CA 
90250, telephone: (310) 725–3800, e-
mail: Barry.Brayer@faa.gov, or Karen 
Trevino, National Park Service, Natural 
Sounds Program, 1201 Oakridge Dr., 
Suite 350, Ft. Collins, CO, 80525, 
telephone (970) 225–3563, or 
Karen_Trevino@nps.gov.
SUPPLEMENTARY INFORMATION: 

Background 
The National Parks Air Tour 

Management Act of 2000 (the Act) was 
enacted on April 5, 2000, as Pub. L. 
106–181. The Act required the 
establishment of the advisory group 
within 1 year after its enactment. The 
NPOAG was established in March 2001. 
The advisory group is comprised of a 
balanced group of representatives of 
general aviation, commercial air tour 
operations, environmental concerns, 

and Native American tribes. The 
Administrator and the Director (or their 
designees) serve as ex officio members 
of the group. Representatives of the 
Administrator and Director serve 
alternating 1-year terms as chairman of 
the advisory group. 

The advisory group provides ‘‘advice, 
information, and recommendations to 
the Administrator and the Director— 

(1) On the implementation of this title 
[the Act] and the amendments made by 
this title; 

(2) On commonly accepted quiet 
aircraft technology for use in 
commercial air tour operations over a 
national park or tribal lands, which will 
receive preferential treatment in a given 
air tour management plan; 

(3) On other measures that might be 
taken to accommodate the interests of 
visitors to national parks; and 

(4) At the request of the Administrator 
and the Director, safety, environmental, 
and other issues related to commercial 
air tour operations over a national park 
or tribal lands.’’ 

Changes in Membership 
To maintain the balanced 

representation of the group, the FAA 
and the NPS recently published a notice 
in the Federal Register asking interested 
persons to apply to fill two vacancies 
representing environmental interests on 
the NPOAG. The persons selected to fill 
those positions are Don Barger, National 
Parks Conservation Association, and 
Mark Peterson, Missouri Audubon. The 
current members of the NPOAG ARC are 
Heidi Williams (general aviation), 
Richard Larew, Elling Halverson, and 
Alan Stephen (commercial air tour 
operations), Chip Dennerlein and 
Charles Maynard (environmental), and 
Germaine White and Richard Deertrack 
(Indian tribes).

Issued in Hawthorne, California, on May 
18, 2005. 
William C. Withycombe, 
Regional Administrator, Western-Pacific 
Region.
[FR Doc. 05–10686 Filed 5–27–05; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

Membership in the Grand Canyon 
Working Group of the National Parks 
Overflights Advisory Group

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice.

SUMMARY: By Federal Register notice 
published on March 30, 2005, the 

National Park Service (NPS) and the 
Federal Aviation Administration (FAA), 
announced the establishment of a Grand 
Canyon Working Group within the 
National Parks Overflights Advisory 
Group (NPOAG) and asked interested 
persons to apply for membership on the 
new Working Group. This notice 
informs the public of the persons 
selected for the Grand Canyon Working 
Group and the date and location of the 
first meeting.
FOR FURTHER INFORMATION CONTACT: 
Lynne Pickard, Senior Advisor for 
Environmental Policy, Federal Aviation 
Administration, 800 Independence 
Avenue NW., Washington, DC 20591, 
telephone (202) 267–3576, 
lynne.pickard@faa.gov, or Karen 
Trevino, National Park Service, Natural 
Sounds Program, 1201 Oakridge Dr., 
Suite 350, Ft. Collins, CO 80525, 
telephone (970) 225–3563, 
Karen_Trevino@nps.gov.

SUPPLEMENTARY INFORMATION: 

Background 
The National Parks Overflights Act of 

1987 (Pub. L. 100–91) requires actions 
by the Department of the Interior/
National Park Service (DOI/NPS) and 
the Federal Aviation Administration 
(FAA) to provide for substantial 
restoration of the natural quiet and 
experience of the Grand Canyon 
National Park and for protection of 
public health and safety from adverse 
effects associated with aircraft 
overflights. 

The NPS and the FAA are committed 
to the joint Federal leadership necessary 
to complete this task with the 
participation of stakeholders, including 
tribal governments. The NPS and the 
FAA have engaged the U.S. Institute for 
Environmental Conflict Resolution and 
Lucy Moore Associates to assist the 
agencies and stakeholders in developing 
a final overflights plan that will meet 
the goals and receive broad support. 

The National Parks Overflights 
Advisory Group (NPOAG) is an 
appropriate forum for bringing agencies, 
tribal governments, aviation and 
environmental interests together to 
address this issue. The NPS and the 
FAA, as required by the National Parks 
Air Tour Management Act of 2000, 
established the NPOAG in March 2001. 
By FAA Order No. 1110–138, signed by 
the FAA Administrator on October 10, 
2003, the NPOAG became an Aviation 
Rulemaking Committee (ARC). The 
NPOAG is comprised of a balanced 
group of representatives of general 
aviation, commercial air tour 
operations, environmental concerns, 
and Native American tribes. It provides 
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advice, information, and 
recommendations to the FAA 
Administrator and NPS Director with 
respect to commercial air tour 
operations over and near national parks 
and abutting tribal lands. The 
Administrator and Director may also 
request the NPOAG’s advice and 
recommendations on safety, 
environmental, and other issues related 
to commercial air tour operations over 
a national park or tribal lands. 

Structure of the Grand Canyon 
Working Group 

The Grand Canyon Working Group 
will be comprised of 20 members to 
assure a representative and balanced 
group of agency, tribal, environmental, 
recreation, and aviation interests. The 
Working Group will be co-chaired by a 
representative of the NPS and a 
representative of the FAA, and will be 
facilitated by Lucy Moore Associates, a 
third-party neutral contracted through 
the U.S. Institute for Environmental 
Conflict Resolution. The Working Group 
will address issues related to Grand 
Canyon overflight noise; seek 
meaningful, realistic and implementable 
solutions; and achieve as much 
consensus as possible on an overflights 
plan among the multiple interests that 
have a stake in this issue. 

The Working Group will be a self-
contained group within the NPOAG that 
will report simultaneously to the 
NPOAG, the NPS, and the FAA. The 
Working Group will have specific 
responsibility for Grand Canyon 
overflight matters, including but not 
limited to: 

• Review of the overflights noise 
analysis in order to have confidence in 
the approach and results. 

• Recommendations for a final 
overflights plan that provides for the 
substantial restoration of natural quiet 
and experience of the Grand Canyon 
National Park, including routes or 
corridors for commercial air tour 
operations that employ quiet aircraft 
technology, and for protection of public 
health and safety from adverse effects 
associated with aircraft overflights. 

• Participation in the development of 
aviation regulations necessary to 
implement the recommendations. 

Date and Location of First Working 
Group Meeting

The first Working Group will be held 
July 13–14, 2005 in Flagstaff, Arizona at 
Thornager’s/The Kilted Cat, 2640 West 
Kiltie Lane, telephone (928) 774–8583. 
The meeting will begin at 1:30 p.m. on 
July 13 and end at 5 p.m. on July 14. An 
agenda will be distributed to Working 
Group Members and posted on the 

Grand Canyon Overflights web site 
(http://overflights.faa.gov) in advance of 
the meeting. The meeting is an open 
meeting. Anyone may attend as an 
observer. Business will be conducted by 
the Working Group, facilitated by Lucy 
Moore and supported by NPS and FAA 
staff. Observers will not participate in 
the Working Group’s discussions, but 
will be afforded an opportunity during 
the meeting to ask questions and 
provide comments. The Working Group 
is anticipated to meet quarterly and to 
review and exchange information and 
views between meetings via mail, 
telephone, and Email. Meetings will be 
held within reasonable geographic 
proximity to the Grand Canyon to 
minimize travel time and expenses of 
most participants. 

The Working Group may be convened 
for approximately 3 years, assuming the 
need for aviation rulemaking activity 
and accompanying National 
Environmental Policy Act review 
following the Working Group’s 
recommendations. The final overflights 
plan shall ensure that the restoration of 
natural quiet required by the National 
Parks Overflights Act is completed no 
later than April 22, 2008, in accordance 
with the Presidential memorandum of 
April 22, 1996. 

Working Group Members 
On March 30, 2005, the FAA and the 

NPS published a notice in the Federal 
Register asking interested persons who 
met the qualifications requirements to 
apply for membership in the Working 
Group. The number of qualified 
applicants exceeded the number of seats 
allocated for the Working Group, 
making the selection process a 
challenging one. Members have been 
selected to provide a balanced group of 
key interests. The persons selected for 
membership are Ms. Katherine Andrus 
(Air Transport Association), Mr. Bill 
Austin (U.S. Fish and Wildlife Service), 
Mr. Alan Downer (Navajo Nation), Mr. 
Mark Grisham (Grand Canyon River 
Outfitters Association), Mr. Elling 
Halvorson (Papillon Airways), Mr. Dick 
Hingson (Grand Canyon Trust and 
National Parks Conservation 
Association), Mr. Leigh Kuwanwisiwma 
(Hopi Tribe), Mr. Cliff Langness 
(Westwind Aviation/King Airlines), Mr. 
Roland Manakaja (Havasupai Tribe), Mr. 
Jim McCarthy (Sierra Club), Mr. Doug 
Nering (Grand Canyon Hikers and 
Backpackers Association), Ms. Lynne 
Pickard (FAA and Working Group co-
chair), Mr. Alan Stephen (Grand Canyon 
Airlines), Mr. John Sullivan (Sundance 
Helicopters), Ms. Karen Trevino 
(National Park Service and Working 
Group co-chair), Mr. Charles Vaughn 

(Hualapai Tribe), Ms. Heidi Williams 
(Aircraft Owners and Pilots 
Association), Mr. David Yeamans 
(Grand Canyon Private Boaters 
Association), and Mr. Alan Zusman 
(Department of Defense/U.S. Navy). The 
representatives named above total 19 to 
fill the 20-member Working Group 
because the Grand Canyon Trust and the 
National Parks Conservation 
Association have each been selected for 
membership, but have initially 
proposed to share a representative. A 
20th person will be added to the 
Working Group, allowing each member 
organization an individual 
representative, if this sharing 
arrangement changes. 

Members may designate alternates to 
substitute for them if they are unable to 
attend any meetings. Alternates must be 
approved in advance by the NPS and 
FAA co-chairs, consistent with the 
procedure used by the NPOAG. FAA 
and NPS will maintain a roster of 
qualified alternates, including but not 
limited to applications received for 
Working Group membership, and 
members may seek alternates from the 
roster instead of recommending their 
own. Members and alternates are 
responsible for keeping each other fully 
informed, and alternates must be 
prepared to participate and represent 
their area of interest. 

Questions on Working Group, Meeting, 
or Membership 

Questions about the formation and 
first meeting of the Working Group, as 
well as the membership selection 
process, may be referred to Ms. Lucy 
Moore, 5 Seton Plaza, Santa Fe, New 
Mexico 87508, telephone (505) 820–
2166, fax (505) 820–2191, Email: 
lucymoore@nets.com.

Issued in Hawthorne, California on May 
17, 2005. 
William C. Withycombe, 
Regional Administrator, Western-Pacific 
Region.
[FR Doc. 05–10684 Filed 5–27–05; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

Notice of Meeting of the National Parks 
Overflights Advisory Group Aviation 
Rulemaking Committee

ACTION: Notice of meeting.

SUMMARY: The National Park Service 
(NPS) and Federal Aviation 
Administration (FAA), in accordance 
with the National Parks Air Tour 
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Management Act of 2000, announce the 
next meeting of the National Parks 
Overflights Advisory Group Aviation 
Rulemaking Committee (NPOAG ARC). 
This notice informs the public of the 
date, location, and agenda for the 
meeting.
DATES: The NPOAG ARC will meet June 
21–23, at the Rushmore Plaza Holiday 
Inn, 505 North Fifth Street, Rapid City, 
SD 57701. The meeting will begin at 
8:30 a.m. on Tuesday, June 21, 2005.
FOR FURTHER INFORMATION CONTACT: 
Barry Brayer, Manager, Executive 
Resource Staff, Western Pacific Region, 
Federal Aviation Administration, 15000 
Aviation Blvd., Hawthorne, CA 90250, 
telephone: (310) 725–3800, or 
Barry.Brayer@faa.gov, or Karen Trevino, 
National Park Service, Natural Sounds 
Program, 1201 Oakridge Dr., Suite 350, 
Ft. Collins, CO 80525, telephone (970) 
225–3563, or Karen_Trevino@nps.gov.
SUPPLEMENTARY INFORMATION: 

Background 
The National Parks Air Tour 

Management Act of 2000, enacted on 
April 5, 2000, as Public Law 106–181 
(Pub. L. 106–181), required the 
establishment of a National Parks 
Overflights Advisory Group within 1 
year after its enactment. The NPOAG 
was to be a balanced group 
representative of general aviation, 
commercial air tour operations, 
environmental concerns, and Indian 
tribes. The duties of the NPOAG 
included providing advice, information, 
and recommendations to the Director, 
NPS, and to the Administrator, FAA, on 
the implementation of Public Law 106–
181, on quiet aircraft technology, on 
other measures that might accommodate 
interests to visitors to national parks, 
and, at the request of the Director and 
Administrator, on safety, 
environmental, and other issues related 
to commercial air tour operations over 
national parks or tribal lands. 

On March 12, 2001, the FAA and NPS 
announced the establishment of the 
NPOAG (48 FR 14429). The advisory 
group has held six meetings: August 28–
29, 2001, in Las Vegas, Nevada; October 
4–5, 2002, in Tusayan, Arizona; October 
20–21, 2003 in Jackson, Wyoming; 
March 18–19, 2004, in Boulder City, 
NV; September 9–10, 2004, in 
Washington, DC and February 23–25, 
2005 in Gatlinburg, TN. 

On October 10, 2003, the 
Administrator signed Order No. 1110–
138 establishing the NPOAG as an 
aviation rulemaking committee. The 
current members of the NPOAG ARC are 
Heidi Williams (general aviation), 
Richard Larew, Elling Halverson, and 

Alan Stephen (commercial air tour 
operations), Don Barger, Chip 
Dennerlein, Charles Maynard, and Mark 
Peterson (environmental interests), and 
Germaine White and Richard Deertrack 
(Indian tribes). 

Agenda for the June 21–23, 2005 
Meeting 

The NPOAG ARC will review various 
aspects of the Air Tour Management 
Plan schedule, environmental impact 
analysis procedures, interim operating 
authority, acoustic modeling, 
implementation plan, and other matters 
related to the Act. 

Attendance at the Meeting 
Although this is not a public meeting, 

interested persons may attend. Because 
seating is limited, if you plan to attend, 
please contact one of the persons listed 
under FOR FURTHER INFORMATION 
CONTACT so that meeting space may 
accommodate your attendance. 

Record of the Meeting 
If you cannot attend the meeting, a 

summary record of the meeting will be 
made available through the National 
Park Service, Natural Sounds Program, 
1201 Oakridge Dr., Suite 350, Ft. 
Collins, CO 80525, telephone (970) 225–
3563.

Issued in Hawthorne, California on May 
18, 2005. 
William C. Withycombe, 
Regional Administrator, Western-Pacific 
Region.
[FR Doc. 05–10685 Filed 5–27–05; 8:45 am] 
BILLING CODE 4910–13–P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

RTCA Special Committee 200/
EUROCAE Working Group 60: Modular 
Avionics, 12th Joint Plenary Session

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of RTCA Special 
Committee 200/EUROCAE Working 
Group 60 meeting. 

SUMMARY: The FAA is issuing this notice 
to advise the public of a meeting of 
RTCA Special Committee 200/
EUROCAE Working Group 60: Modular 
Avionics.
DATES: The meeting will be held June 
21–24, 2005, starting at 9 a.m.
ADDRESSES: The meeting will be held at 
RTCA, Inc., 1828 L Street, NW., Suite 
805, Washington, DC 20036.
FOR FURTHER INFORMATION CONTACT: (1) 
RTCA Secretariat, 1828 L Street, NW., 

Suite 805, Washington, DC 20036; 
telephone (202) 833–9339; fax (202) 
833–9434; Web site http://www.rtca.org.
SUPPLEMENTARY INFORMATION: Pursuant 
to section 10(a)(2) of the Federal 
Advisory Committee Act (Pub. L. 92–
463, 5 U.S.C., Appendix 2), notice is 
hereby given for a Special Committee 
200/EUROCAE Working Group 60 
meeting. The agenda will include: 

• June 21: 
• Opening Plenary Session (Welcome 

and Introductory Remarks, Review/
Accept Agenda, Review/Approve 
previous Common Plenary Summary 
minutes of February 15–18, 2005, 
Review Open Action Items, Establish 
process for resolution of editorial and 
technical comments on Final Review 
and Comment (FRAC) document 
Integrated Modular Avionics (IMA) 
Development Guidance and 
Certification Considerations). 

• Plenary resolution of comments 
begins. 

• June 22–23: 
• Plenary resolution of comments 

continues. 
• June 24: 
• Closing Plenary Session (Complete 

resolution of FRAC comments, approve 
and forward FRAC document for 
approval, Review Action Items, Date 
and Place of Next Meeting, Adjourn). 

Attendance is open to the interested 
public but limited to space availability. 
With the approval of the chairmen, 
members of the public may present oral 
statements at the meeting. Persons 
wishing to present statements or obtain 
information should contact the person 
listed in the FOR FURTHER INFORMATION 
CONTACT section. Members of the public 
may present a written statement to the 
committee at any time.

Issued in Washington, DC, on May 17, 
2005. 
Natalie Ogletree, 
FAA General Engineer, RTCA Advisory 
Committee.
[FR Doc. 05–10720 Filed 5–27–05; 8:45 am] 
BILLING CODE 4910–13–M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

Second Meeting: RTCA Special 
Committee 203/Minimum Performance 
Standards for Unmanned Aircraft 
Systems and Unmanned Aircraft

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of RTCA Special 
Committee 203, Minimum Performance 
Standards for Unmanned Aircraft 
Systems and Unmanned Aircraft. 
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SUMMARY: The FAA is issuing this notice 
to advise the public of a meeting of 
RTCA Special Committee 203, 
Minimum Performance Standards for 
Unmanned Aircraft Systems and 
Unmanned Aircraft.
DATES: The meeting will be held June 
21–23, 2005, starting at 9 a.m.
ADDRESSES: The meeting will be held at 
ARINC, Lower Level Conference Room, 
2551 Riva Road, Building 6, Annapolis, 
MD 21401–7435.
FOR FURTHER INFORMATION CONTACT: (1) 
RTCA Secretariat, 1828 L Street, NW., 
Suite 805, Washington, DC 20036; 
telephone (202) 833–9339; fax (202) 
833–9434; Web site http://www.rtca.org; 
ARINC Contact: Mrs. Ingrid Lemon; 
telephone (410) 266–4176 or (800) 492–
2186 ext. 4176; e-mail iel@arinc.com.

Note: Foreign National attendees are 
required to fax the inside copy of their 
passport, which shows photo identification 
to Mrs. Ingrid Lemon at (410) 266–2049, no 
later than June 10, 2005. Also, indicate that 
you will be attending the SC–203 Plenary #3, 
and what company you represent. 
Additionally, Foreign National will be 
required to present their passport for 
admission to ARINC for the meeting.

All attendees must show government 
issued photo ID, activate your cell 
phone for a security check and be 
prepared to provide the information 
below if entering ARINC with a 
notebook computer: 

1. Full Name. 
2. Work phone number. 
3. Dates planned at ARINC. 
4. Laptop description (Dell, Toshiba, 

HP, etc). 
5. Item owner (company or personal). 
6. Serial number. 
To expedite this process, please fax or 

e-mail computer information in advance 
to Ms. Lemon at (410) 266–2049 or 
iel@arinc.com.

SUPPLEMENTARY INFORMATION: Pursuant 
to section 10(a)(2) of the Federal 
Advisory Committee Act (Pub. L. 92–
463, 5 U.S.C., Appendix 2), notice is 
hereby given for a Special Committee 
203 meeting. The agenda will include: 

• June 21: 
• Opening Plenary Session (Welcome 

and Introductory Remarks, Approval of 
Second Plenary Summary, Review SC–
203 Progress Since Second Plenary, 
New Business, Plenary Adjourns). 

• Sub-Group Writing Teams in 
working sessions. 

• June 22: 
• Sub-Group Writing Teams in 

working sessions. 
• June 23: 
• Sub-Group Writing Teams in 

working sessions. 

• Closing Plenary Session (Writing 
Teams Report Out, Review Writing 
Team Actions Items, Other Business 
Date and Place of Next Meeting, Review 
Plenary Action Items, Adjourn). 

Attendance is open to the interested 
public but limited to space availability. 
With the approval of the chairmen, 
members of the public may present oral 
statements at the meeting. Persons 
wishing to present statements or obtain 
information should contact the person 
listed in the FOR FURTHER INFORMATION 
CONTACT section. Members of the public 
may present a written statement to the 
committee at any time.

Issued in Washington, DC, on May 18, 
2005. 
Natalie Ogletree, 
FAA General Engineer, RTCA Advisory 
Committee.
[FR Doc. 05–10721 Filed 5–27–05; 8:45 am] 
BILLING CODE 4910–13–M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

Notice of Intent To Rule on Application 
05–04–C–00–BIL, To Impose and Use 
the Revenue From a Passenger Facility 
Charge (PFC) at Billings-Logan 
International Airport, Submitted by the 
City of Billings, for Billings-Logan 
International Airport, Billings, MT

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of intent to rule on 
application. 

SUMMARY: The FAA proposes to rule and 
invites public comment on the 
application to impose and use PFC 
revenue at Billings-Logan International 
Airport under the provisions of 49 
U.S.C. 40117 and part 158 of the Federal 
Aviation Regulations (14 CFR part 158).
DATES: Comments must be received on 
or before June 30, 2005.
ADDRESSES: Comments on this 
application may be mailed or delivered 
in triplicate to the FAA at the following 
address: David S. Stelling, Manager; 
Helena Airports District Office, HLN–
ADO; Federal Aviation Administration; 
FAA Building, Suite 2; 2725 Skyway 
Drive, Helena, Montana 59602–1213. 

In addition, one copy of any 
comments submitted to the FAA must 
be mailed or delivered to Mr. J. Bruce 
Putnam, Director of Aviation and 
Transit, at the following address: 1901 
Terminal Circle, Room 216, Billings, 
Montana 59105–1996. 

Air Carriers and foreign air carriers 
may submit copies of written comments 
previously provided to Billings-Logan 

International Airport, under § 158.23 of 
part 158.
FOR FURTHER INFORMATION CONTACT: 
David S. Stelling, Manager; Helena 
Airports District Office, HLN–ADO; 
Federal Aviation Administration; FAA 
Building, Suite 2; 2725 Skyway Drive, 
Helena, Montana 59602–1213. The 
application may be reviewed in person 
at this same location.
SUPPLEMENTARY INFORMATION: The FAA 
proposes to rule and invites public 
comment on the application 05–04–C–
00–BIL to impose and use PFC revenue 
at Billings-Logan International Airport, 
under the provisions of 49 U.S.C. 40117 
and part 158 of the Federal Aviation 
Regulations (14 CFR part 158). 

On May 19, 2005, the FAA 
determined that the application to 
impose and use the revenue from a PFC 
submitted by City of Billings, Billings-
Logan International Airport, Billings, 
Montana, was substantially complete 
within the requirements of § 158.25 of 
part 158. The FAA will approve or 
disapprove the application, in whole or 
in part, no later than September 3, 2005.

The following is a brief overview of 
the application. 

Level of the proposed PFC: $3.00. 
Proposed charge effective date: May 1, 

2006. 
Proposed charge expiration date: 

September 1, 2009. 
Total requested for use approval: 

$3,300,000. 
Brief description of proposed project: 

Acquisition of Terminal Building 
Passenger Loading Bridges. 

Class or classes of air carriers which 
the public agency has requested not be 
required to collect PFC’s: None. 

Any person may inspect the 
application in person at the FAA office 
listed above under FOR FURTHER 
INFORMATION CONTACT and at the FAA 
Regional Airports Office located at: 
Federal Aviation Administration, 
Northwest Mountain Region, Airports 
Division, ANM–600, 1601 Lind Avenue, 
SW., Suite 315, Renton, WA 98055–
4056. 

In addition, any person may, upon 
request, inspect the application, notice 
and other documents germane to the 
application in person at the Billings 
Logan International Airport.

Issued in Renton, Washington on May 19, 
2005. 
David A. Field, 
Manager, Planning, Programming and 
Capacity Branch, Northwest Mountain 
Region.
[FR Doc. 05–10724 Filed 5–27–05; 8:45 am] 
BILLING CODE 4910–13–M
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

Notice of Intent To Rule on Application 
05–05–C–00–MSO To Impose and Use 
the Revenue From a Passenger Facility 
Charge (PFC) at Missoula International 
Airport, Submitted by the Missoula 
County Airport Authority, Missoula 
International Airport, Missoula, MT

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Notice of intent to rule on 
application. 

SUMMARY: The FAA proposes to rule and 
invites public comment on the 
application to impose and use PFC 
revenue at Missoula International 
Airport under the provisions of 49 
U.S.C. 40117 and part 158 of the Federal 
Aviation Regulations (14 CFR part 158).
DATES: Comments must be received on 
or before June 30, 2005.
ADDRESSES: Comments on this 
application may be mailed or delivered 
in triplicate to the FAA at the following 
address: David S. Stelling, Manager; 
Helena Airports District Office, HLN–
ADO; Federal Aviation Administration; 
FAA Building, Suite 2; 2725 Skyway 
Drive, Helena, Montana 59602–1213. 

In addition, one copy of any 
comments submitted to the FAA must 
be mailed or delivered to Joe Easton, 
Acting Airport Director: Missoula 
County Airport Authority, 5225 
Highway 10 West, Missoula, Montana 
59808–6103. 

Air Carriers and foreign air carriers 
may submit copies of written comments 
previously provided to Missoula 
International Airport, under § 158.23 of 
part 158.
FOR FURTHER INFORMATION CONTACT: 
David S. Stelling, Manager; Helena 
Airports District Office, HLN–ADO; 
Federal Aviation Administration; FAA 
Building, Suite 2; 2725 Skyway Drive, 
Helena, Montana 59602–1213. The 
application may be reviewed in person 
at this same location.
SUPPLEMENTARY INFORMATION: The FAA 
proposes to rule and invites public 
comment on the application 05–05–C–
00–MSO to impose and use PFC 
revenue at Missoula International 
Airport, under the provisions of 49 
U.S.C. 40117 and part 158 of the Federal 
Aviation Regulations (14 CFR part 158).

On May 23, 2005, the FAA 
determined that the application to 
impose and use the revenue from a PFC 
submitted by Missoula County Airport 
Authority, Missoula International 
Airport, Missoula, Montana, was 
substantially complete within the 

requirements of § 158.25 of part 158. 
The FAA will approve or disapprove the 
application, in whole or in part, no later 
than August 24, 2005. 

The following is a brief overview of 
the application. 

Level of the proposed PFC: $4.50. 
Proposed charge effective date: 

October 1, 2005. 
Proposed charge expiration date: June 

1, 2007. 
Total requested for use approval: 

$2,339,144. 
Brief description of proposed projects: 

Rehabilitate Taxiways ‘‘D’’ and ‘‘G’’; 
Acquire Passenger Loading Bridges; 
Acquire Aircraft Rescue and Firefighting 
Vehicle; Extend Taxiway ‘‘A’’ and 
Rehabilitate and Extend Taxiway ‘‘F’’; 
Acquire Snow Removal Equipment; 
Update Airport Layout Plan and 
Conduct Federal Aviation Regulations 
(FAR) part 150 Noise Study; Construct 
Access Taxiway; and Enhance Terminal 
Security Screening Checkpoint. 

Class or classes of air carriers which 
the public agency has requested not be 
required to collect PFC’s: Air Taxi/
Commercial Operators (ATCO) filing 
FAA Form 1800–31. 

Any person may inspect the 
application in person at the FAA office 
listed above under FOR FURTHER 
INFORMATION CONTACT and at the FAA 
Regional Airports Office located at: 
Federal Aviation Administration, 
Northwest Mountain Region, Airports 
Division, ANM–600, 1601 Lind Avenue 
SW., Suite 315, Renton, WA 98055–
4056. 

In addition, any person may, upon 
request, inspect the application, notice 
and other documents germane to the 
application in person at the Missoula 
International Airport.

Issued in Renton, Washington on May 23, 
2005. 
David A. Field, 
Manager, Planning, Programming and 
Capacity Branch, Northwest Mountain 
Region.
[FR Doc. 05–10725 Filed 5–27–05; 8:45 am] 
BILLING CODE 4910–13–M

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration 

Proposed Federal Aviation 
Administration Notice 8150.NTF, Non-
Technical Standard Order (TSO) 
Functions(s) Integrated in a TSO 
Article

AGENCY: Federal Aviation 
Administration, DOT.
ACTION: Notice of availability and 
requests for public comment. 

SUMMARY: This notice announces the 
availability of and requests comments 
on proposed Federal Aviation 
Administration (FAA) Notice 8150.NTF, 
Non-TSO Functions(s) Integrated in a 
TSO Article. The proposed notice will 
replace FAA Order 8150.1B, Technical 
Standard Order Program, Paragraph 
17d(3), dated May 12, 2002. The 
proposed notice provides guidance to 
Aircraft Certification Field Offices 
personnel on the appropriate means to 
evaluate a non-TSO function a 
manufacturer might integrate into a TSO 
article.
DATES: Submit comments on or before 
June 30, 2005.
ADDRESSES: Send all comments on 
proposed FAA Notice 8150.NTF to: 
Federal Aviation Administration, 
Aircraft Certification Service, Aircraft 
Engineering Division, Room 815, 800 
Independence Avenue, SW., 
Washington, DC 20591. Attn. Mr. 
Richard Jennings, AIR–130. Or deliver 
comments to: Federal Aviation 
Administration, Room 815, 800 
Independence Avenue, SW., 
Washington, DC 20591.
FOR FURTHER INFORMATION CONTACT: Mr. 
Richard Jennings, Senior Aerospace 
Engineer, Federal Aviation 
Administration, Aircraft Certification 
Service, Aircraft Engineering Division, 
Avionic Systems Branch, AIR–130, 1895 
Phoenix Blvd., Suite 450, Atlanta, GA 
30349. Telephone (770) 703–6090, fax 
(770) 703–6055. E-mail 
richard.jennings@faa.gov
SUPPLEMENTARY INFORMATION:

Comments Invited 
Submit written data, views, or 

arguments on the proposed notice to the 
above-specified address. Your 
comments should stipulate ‘‘Comments 
to proposed FAA Notice 8150.NTF.’’ 
You may examine comments before and 
after the comment closing date by 
visiting Room 815, FAA Headquarters 
Building, 800 Independence Avenue, 
SW., Washington, DC, weekdays except 
Federal holidays, between 8:30 a.m. and 
4:30 p.m. The Director, Aircraft 
Certification Service, will consider all 
comments received on or before the 
closing date before issuing the final 
Notice. 

Background 
FAA Order 8150.1B, Paragraph 

17d(3), as currently written, allows for 
the incorporation of a non-TSO function 
in a TSO article, but stipulates the non-
TSO safety and performance functions 
be evaluated under the appropriate 
airworthiness certification procedures 
during the installation process. 
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However, that process permits the 
design data package granting the ‘‘host’’ 
TSO authorization to contain the non-
TSO function design data package, 
without assuring the required 
performance of the hosting TSO article 
is unaffected by the added non-TSO 
function. 

Deferring the evaluation of the non-
TSO function until installation is not 
ideal, since the installer generally does 
not have the TSO manufacturer’s 
equipment or expertise available to 
perform a thorough equipment 
performance evaluation, especially 
when the performance must be 
determined by laboratory simulation or 
under specific test conditions. In the 
proposed notice, we bring greater 
scrutiny to integrated non-TSO 
functions into the host TSO by 
providing guidance to the Aircraft 
Certification Office (ACO) for the 
consistent performance evaluation of 
the non-TSO function at the time of 
TSO authorization issuance. Note also, 
as with the TSO article itself, the 
integrated non-TSO function must have 
separate FAA approval for installation 
in an aircraft. Thus, this proposed 
notice allows the ACO to acknowledge 
the software and hardware design 
assurance levels and environmental 
testing accomplished on the non-TSO 
function, precluding the need for 
repeated evaluations at each installation 
approval. 

How To Obtain Copies 

You can get a copy of proposed FAA 
Notice 8150.NTF and Order 8150.1B 
from the FAA’s Regulatory and 
Guidance Library (RGL) at http://
www.airweb.faa.gov/rgl. On the RGL 
Web site, click on ‘‘Orders/Notices’’. Or, 
contact the person listed in the section 
titled FOR FURTHER INFORMATION 
CONTACT.

Issued in Washington, DC, on May 24, 
2005. 
Susan J.M. Cabler, 
Assistant Manager, Aircraft Engineering 
Division, Aircraft Certification Service.
[FR Doc. 05–10719 Filed 5–27–05; 8:45 am] 
BILLING CODE 4910–13–M

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety 
Administration 

[Docket No. FMCSA—2005—20560] 

Qualification of Drivers; Exemption 
Applications; Vision; Withdrawal

AGENCY: Federal Motor Carrier Safety 
Administration (FMCSA), DOT.

ACTION: Withdrawal of notice of 
applications for exemption from the 
vision standard. 

SUMMARY: The Federal Motor Carrier 
Safety Administration (FMCSA) 
withdraws a notice of applications for 
exemption from the vision standard 
with request for comments published on 
May 17, 2005. The notice was published 
in error.
DATES: The notice of applications with 
request for comments published on May 
17, 2005 (70 FR 28348), is withdrawn 
effective May 17, 2005.
FOR FURTHER INFORMATION CONTACT: Dr. 
Mary D. Gunnels, Office of Bus and 
Truck Standards and Operations, (202) 
366–4001, FMCSA, Department of 
Transportation, 400 Seventh Street, 
SW., Washington, DC 20590–0001. 
Office hours are from 8 a.m. to 5 p.m., 
e.t., Monday through Friday, except 
Federal holidays.

Issued on: May 23, 2005. 
Rose A. McMurray, 
Associate Administrator, Policy and Program 
Development.
[FR Doc. 05–10690 Filed 5–27–05; 8:45 am] 
BILLING CODE 4910–EX–P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety 
Administration 

[FMCSA Docket No. FMCSA–2005–20560] 

Qualification of Drivers; Exemption 
Applications; Vision

AGENCY: Federal Motor Carrier Safety 
Administration (FMCSA), DOT.
ACTION: Notice of final disposition.

SUMMARY: The FMCSA announces its 
decision to exempt 30 individuals from 
the vision requirement in the Federal 
Motor Carrier Safety Regulations 
(FMCSRs). The exemptions will enable 
these individuals to qualify as drivers of 
commercial motor vehicles (CMVs) in 
interstate commerce without meeting 
the vision standard prescribed in 49 
CFR 391.41(b)(10).
DATES: May 31, 2005.
FOR FURTHER INFORMATION CONTACT: Dr. 
Mary D. Gunnels, Office of Bus and 
Truck Standards and Operations, (202) 
366–4001, FMCSA, Department of 
Transportation, 400 Seventh Street, 
SW., Washington, DC 20590–0001. 
Office hours are from 8 a.m. to 5 p.m., 
e.t., Monday through Friday, except 
Federal holidays.
SUPPLEMENTARY INFORMATION:

Electronic Access 

You may see all the comments online 
through the Document Management 
System (DMS) at: http://dmses.dot.gov. 

Background 

On April 6, 2005, the FMCSA 
published a notice of receipt of 
exemption applications from 30 
individuals, and requested comments 
from the public (70 FR 17504). The 30 
individuals petitioned the FMCSA for 
exemptions from the vision requirement 
in 49 CFR 391.41(b)(10), which applies 
to drivers of CMVs in interstate 
commerce. They are: Edmund J. Barron, 
Eddie M. Brown, Tony Cook, Jeffery W. 
Cotner, John K. Fank, Bobby G. Fletcher, 
Lonny L. Ford, Larry G. Garcia, Robert 
E. Hendrick, Jonah G. Higdon, Daniel J. 
Hillman, Ronald A. Johnson, Clyde H. 
Kitzan, Joe S. Lassiter III, Gene A. 
Lesher, Jr., Eugene A. Maggio, Anthony 
R. Miles, Raymond E. Morelock, 
Kenneth L. Nau, David L. Peebles, David 
W. Peterson, Frederick G. Robbins, Jose 
C. Sanchez-Sanchez, Boyd D. Stamey, 
Scott C. Teich, Emerson J. Turner, 
Daniel E. Watkins, Dean E. Wheeler, 
Michael C. Williams, Sr., and Louie E. 
Workman. 

Under 49 U.S.C. 31315 and 31136(e), 
the FMCSA may grant an exemption for 
a 2-year period if it finds ‘‘such 
exemption would likely achieve a level 
of safety that is equivalent to, or greater 
than, the level that would be achieved 
absent such exemption.’’ The statute 
also allows the agency to renew 
exemptions at the end of the 2-year 
period. Accordingly, the FMCSA has 
evaluated the 30 applications on their 
merits and made a determination to 
grant exemptions to all of them. The 
comment period closed on May 6, 2005. 
Two comments were received, and their 
contents were carefully considered by 
the FMCSA in reaching the final 
decision to grant the exemptions. 

Vision and Driving Experience of the 
Applicants 

The vision requirement in the 
FMCSRs provides:

A person is physically qualified to 
drive a commercial motor vehicle if that 
person has distant visual acuity of at 
least 20/40 (Snellen) in each eye 
without corrective lenses or visual 
acuity separately corrected to 20/40 
(Snellen) or better with corrective 
lenses, distant binocular acuity of at 
least 20/40 (Snellen) in both eyes with 
or without corrective lenses, field of 
vision of at least 70° in the horizontal 
meridian in each eye, and the ability to 
recognize the colors of traffic signals 
and devices showing standard red, 
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green, and amber (49 CFR 
391.41(b)(10)). 

Since 1992, the agency has 
undertaken studies to determine if this 
vision standard should be amended. 
The final report from our medical panel 
recommends changing the field of 
vision standard from 70° to 120°, while 
leaving the visual acuity standard 
unchanged. (See Frank C. Berson, M.D., 
Mark C. Kuperwaser, M.D., Lloyd Paul 
Aiello, M.D., and James W. Rosenberg, 
M.D., ‘‘Visual Requirements and 
Commercial Drivers,’’ October 16, 1998, 
filed in the docket, FMCSA–98–4334.) 
The panel’s conclusion supports the 
agency’s view that the present visual 
acuity standard is reasonable and 
necessary as a general standard to 
ensure highway safety. The FMCSA also 
recognizes that some drivers do not 
meet the vision standard, but have 
adapted their driving to accommodate 
their vision limitation and demonstrated 
their ability to drive safely. 

The 30 applicants fall into this 
category. They are unable to meet the 
vision standard in one eye for various 
reasons, including amblyopia, macular 
and retinal scars, and loss of an eye due 
to trauma. In most cases, their eye 
conditions were not recently developed. 
All but 14 of the applicants were either 
born with their vision impairments or 
have had them since childhood. The 14 
individuals who sustained their vision 
conditions as adults have had them for 
periods ranging from 20 to 58 years. 

Although each applicant has one eye 
which does not meet the vision standard 
in 49 CFR 391.41(b)(10), each has at 
least 20/40 corrected vision in the other 
eye, and in a doctor’s opinion has 
sufficient vision to perform all the tasks 
necessary to operate a CMV. The 
doctors’ opinions are supported by the 
applicants’ possession of valid 
commercial driver’s licenses (CDLs) or 
non-CDLs to operate CMVs. Before 
issuing CDLs, States subject drivers to 
knowledge and performance tests 
designed to evaluate their qualifications 
to operate a CMV. All these applicants 
satisfied the testing standards for their 
State of residence. By meeting State 
licensing requirements, the applicants 
demonstrated their ability to operate a 
commercial vehicle, with their limited 
vision, to the satisfaction of the State. 

While possessing a valid CDL or non-
CDL, these 30 drivers have been 
authorized to drive a CMV in intrastate 
commerce, even though their vision 
disqualifies them from driving in 
interstate commerce. They have driven 
CMVs with their limited vision for 
careers ranging from 3 to 45 years. In the 
past 3 years, eight of the drivers have 
had nine convictions for traffic 

violations among them. Eight of these 
convictions were for speeding and one 
was for ‘‘failure to obey traffic control 
device.’’ Four drivers were involved in 
five crashes among them, but did not 
receive a citation. 

The qualifications, experience, and 
medical condition of each applicant 
were stated and discussed in detail in 
the April 6, 2005, notice (70 FR 17504). 
Since there were no substantial docket 
comments on the specific merits or 
qualifications of any applicant, we have 
not repeated the individual profiles 
here, but note that information 
presented at 70 FR 17506 indicating that 
applicant 22, Frederick G. Robbins, had 
one conviction for a moving violation in 
a CMV on his driving record, is in error. 
The information should have indicated 
that Mr. Robbins’ driving record for the 
last 3 years showed no convictions for 
moving violations in a CMV. Our 
summary analysis of the applicants is 
supported by this correction and the 
information published on April 6, 2005 
(70 FR 17504). 

Basis for Exemption Determination 
Under 49 U.S.C. 31315 and 31136(e), 

the FMCSA may grant an exemption 
from the vision standard in 49 CFR 
391.41(b)(10) if the exemption is likely 
to achieve an equivalent or greater level 
of safety than would be achieved 
without the exemption. Without the 
exemption, applicants will continue to 
be restricted to intrastate driving. With 
the exemption, applicants can drive in 
interstate commerce. Thus, our analysis 
focuses on whether an equal or greater 
level of safety is likely to be achieved by 
permitting each of these drivers to drive 
in interstate commerce as opposed to 
restricting him or her to driving in 
intrastate commerce. 

To evaluate the effect of these 
exemptions on safety, the FMCSA 
considered not only the medical reports 
about the applicants’ vision, but also 
their driving records and experience 
with the vision deficiency. To qualify 
for an exemption from the vision 
standard, the FMCSA requires a person 
to present verifiable evidence that he or 
she has driven a commercial vehicle 
safely with the vision deficiency for 3 
years. Recent driving performance is 
especially important in evaluating 
future safety, according to several 
research studies designed to correlate 
past and future driving performance. 
Results of these studies support the 
principle that the best predictor of 
future performance by a driver is his/her 
past record of crashes and traffic 
violations. Copies of the studies may be 
found at docket number FMCSA–98–
3637.

We believe we can properly apply the 
principle to monocular drivers, because 
data from a former FMCSA waiver study 
program clearly demonstrates that the 
driving performance of experienced 
monocular drivers in the program is 
better than that of all CMV drivers 
collectively. (See 61 FR 13338, 13345, 
March 26, 1996.) The fact that 
experienced monocular drivers with 
good driving records in the waiver 
program demonstrated their ability to 
drive safely supports a conclusion that 
other monocular drivers, meeting the 
same qualifying conditions as those 
required by the waiver program, are also 
likely to have adapted to their vision 
deficiency and will continue to operate 
safely. 

The first major research correlating 
past and future performance was done 
in England by Greenwood and Yule in 
1920. Subsequent studies, building on 
that model, concluded that crash rates 
for the same individual exposed to 
certain risks for two different time 
periods vary only slightly. (See Bates 
and Neyman, University of California 
Publications in Statistics, April 1952.) 
Other studies demonstrated theories of 
predicting crash proneness from crash 
history coupled with other factors. 
These factors—such as age, sex, 
geographic location, mileage driven and 
conviction history—are used every day 
by insurance companies and motor 
vehicle bureaus to predict the 
probability of an individual 
experiencing future crashes. (See Weber, 
Donald C., ‘‘Accident Rate Potential: An 
Application of Multiple Regression 
Analysis of a Poisson Process,’’ Journal 
of American Statistical Association, 
June 1971.) A 1964 California Driver 
Record Study prepared by the California 
Department of Motor Vehicles 
concluded that the best overall crash 
predictor for both concurrent and 
nonconcurrent events is the number of 
single convictions. This study used 3 
consecutive years of data, comparing the 
experiences of drivers in the first 2 years 
with their experiences in the final year. 

Applying principles from these 
studies to the past 3-year record of the 
30 applicants receiving an exemption, 
we note that the applicants have had 
only five crashes and nine traffic 
violations in the last 3 years. The 
applicants achieved this record of safety 
while driving with their vision 
impairment, demonstrating the 
likelihood that they have adapted their 
driving skills to accommodate their 
condition. As the applicants’ ample 
driving histories with their vision 
deficiencies are good predictors of 
future performance, the FMCSA 
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concludes their ability to drive safely 
can be projected into the future. 

We believe the applicants’ intrastate 
driving experience and history provide 
an adequate basis for predicting their 
ability to drive safely in interstate 
commerce. Intrastate driving, like 
interstate operations, involves 
substantial driving on highways on the 
interstate system and on other roads 
built to interstate standards. Moreover, 
driving in congested urban areas 
exposes the driver to more pedestrian 
and vehicular traffic than exists on 
interstate highways. Faster reaction to 
traffic and traffic signals is generally 
required because distances between 
them are more compact. These 
conditions tax visual capacity and 
driver response just as intensely as 
interstate driving conditions. The 
veteran drivers in this proceeding have 
operated CMVs safely under those 
conditions for at least 3 years, most for 
much longer. Their experience and 
driving records lead us to believe that 
each applicant is capable of operating in 
interstate commerce as safely as he or 
she has been performing in intrastate 
commerce. Consequently, the FMCSA 
finds that exempting these applicants 
from the vision standard in 49 CFR 
391.41(b)(10) is likely to achieve a level 
of safety equal to that existing without 
the exemption. For this reason, the 
agency is granting the exemptions for 
the 2-year period allowed by 49 U.S.C. 
31315 and 31136(e) to the 30 applicants 
listed in the notice of April 6, 2005 (70 
FR 17504). 

We recognize that the vision of an 
applicant may change and affect his/her 
ability to operate a commercial vehicle 
as safely as in the past. As a condition 
of the exemption, therefore, the FMCSA 
will impose requirements on the 30 
individuals consistent with the 
grandfathering provisions applied to 
drivers who participated in the agency’s 
vision waiver program. 

Those requirements are found at 49 
CFR 391.64(b) and include the 
following: (1) That each individual be 
physically examined every year (a) by 
an ophthalmologist or optometrist who 
attests that the vision in the better eye 
continues to meet the standard in 49 
CFR 391.41(b)(10), and (b) by a medical 
examiner who attests that the individual 
is otherwise physically qualified under 
49 CFR 391.41; (2) that each individual 
provide a copy of the ophthalmologist’s 
or optometrist’s report to the medical 
examiner at the time of the annual 
medical examination; and (3) that each 
individual provide a copy of the annual 
medical certification to the employer for 
retention in the driver’s qualification 
file, or keep a copy in his/her driver’s 

qualification file if he/she is self-
employed. The driver must also have a 
copy of the certification when driving, 
for presentation to a duly authorized 
Federal, State, or local enforcement 
official.

Discussion of Comments 
The FMCSA received two comments 

in this proceeding. The comments were 
considered and are discussed below. 

Ms. Barb Sachau believes allowing 
monocular drivers to operate large 
trucks may increase the likelihood of a 
crash resulting in a fatality. The 
discussion above under the heading, 
‘‘Basis for Exemption Determination,’’ 
explains why FMCSA believes the 
monocular drivers included in this 
notice have demonstrated their ability to 
drive safely in conditions similar to 
interstate driving by operating in 
intrastate commerce for 3 years prior to 
their applications and will continue to 
operate safely. 

An anonymous tractor-trailer 
combination driver does not believe 
exemptions should be granted, but all 
drivers should be held to the same 
criteria for the safety of the motoring 
public. Although this comment was 
introduced into the docket without 
attribution and, thus, would not 
ordinarily receive consideration, we 
will address the issue raised because it 
relates to a matter of general 
applicability to the vision exemption 
process and is not specific to this 
comment. The discussion above under 
the heading, ‘‘Basis for Exemption 
Determination,’’ explains why FMCSA 
believes monocular drivers who have 
met the qualifying conditions of the 
vision exemption program are likely to 
have adapted to their vision deficiency 
and will continue to operate safely. 

Conclusion 
Based upon its evaluation of the 30 

exemption applications, the FMCSA 
exempts Edmund J. Barron, Eddie M. 
Brown, Tony Cook, Jeffery W. Cotner, 
John K. Fank, Bobby G. Fletcher, Lonny 
L. Ford, Larry G. Garcia, Robert E. 
Hendrick, Jonah G. Higdon, Daniel J. 
Hillman, Ronald A. Johnson, Clyde H. 
Kitzan, Joe S. Lassiter III, Gene A. 
Lesher, Jr., Eugene A. Maggio, Anthony 
R. Miles, Raymond E. Morelock, 
Kenneth L. Nau, David L. Peebles, David 
W. Peterson, Frederick G. Robbins, Jose 
C. Sanchez-Sanchez, Boyd D. Stamey, 
Scott C. Teich, Emerson J. Turner, 
Daniel E. Watkins, Dean E. Wheeler, 
Michael C. Williams, Sr., and Louie E. 
Workman from the vision requirement 
in 49 CFR 391.41(b)(10), subject to the 
requirements cited above (49 CFR 
391.64(b)). 

In accordance with 49 U.S.C. 31315 
and 31136(e), each exemption will be 
valid for 2 years unless revoked earlier 
by the FMCSA. The exemption will be 
revoked if: (1) The person fails to 
comply with the terms and conditions 
of the exemption; (2) the exemption has 
resulted in a lower level of safety than 
was maintained before it was granted; or 
(3) continuation of the exemption would 
not be consistent with the goals and 
objectives of 49 U.S.C. 31315 and 31136. 
If the exemption is still effective at the 
end of the 2-year period, the person may 
apply to the FMCSA for a renewal under 
procedures in effect at that time.

Issued on: May 20, 2005. 
Rose A. McMurray, 
Associate Administrator, Policy and Program 
Development.
[FR Doc. 05–10691 Filed 5–27–05; 8:45 am] 
BILLING CODE 4910–EX–P

DEPARTMENT OF TRANSPORTATION

Federal Motor Carrier Safety 
Administration 

[Docket No. FMCSA–2005–21254] 

Qualification of Drivers; Exemption 
Applications; Vision

AGENCY: Federal Motor Carrier Safety 
Administration (FMCSA), DOT.
ACTION: Notice of applications for 
exemption from the vision standard; 
request for comments. 

SUMMARY: This notice publishes the 
FMCSA’s receipt of applications from 
24 individuals for an exemption from 
the vision requirement in the Federal 
Motor Carrier Safety Regulations. If 
granted, the exemptions will enable 
these individuals to qualify as drivers of 
commercial motor vehicles (CMVs) in 
interstate commerce without meeting 
the vision standard prescribed in 49 
CFR 391.41(b)(10).
DATES: Comments must be received on 
or before June 30, 2005.
ADDRESSES: You may submit comments 
identified by any of the following 
methods. Please identify your comments 
by the DOT DMS Docket Number 
FMCSA–2005–21254. 

• Web Site: http://dms.dot.gov. 
Follow the instructions for submitting 
comments on the DOT electronic docket 
site. 

• Fax: 1–202–493–2251. 
• Mail: Docket Management Facility; 

U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL–401, Washington, DC 20590–
0001. 

• Hand Delivery: Room PL–401 on 
the plaza level of the Nassif Building, 
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400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 

Instructions: All submissions must 
include the agency name and docket 
number for this notice. For detailed 
instructions on submitting comments 
and additional information on the 
rulemaking process, see the Public 
Participation heading of the 
SUPPLEMENTARY INFORMATION section of 
this document. Note that all comments 
received will be posted without change 
to http://dms.dot.gov, including any 
personal information provided. Please 
see the Privacy Act heading under 
Regulatory Notices. 

Docket: For access to the docket to 
read background documents or 
comments received, go to http://
dms.dot.gov at any time or to Room PL–
401 on the plaza level of the Nassif 
Building, 400 Seventh Street, SW., 
Washington, DC, between 9 a.m. and 5 
p.m., Monday through Friday, except 
Federal holidays.
FOR FURTHER INFORMATION CONTACT: Dr. 
Mary D. Gunnels, Office of Bus and 
Truck Standards and Operations, (202) 
366–4001, FMCSA, Department of 
Transportation, 400 Seventh Street, 
SW., Washington, DC 20590–0001. 
Office hours are from 8 a.m. to 5 p.m., 
e.t., Monday through Friday, except 
Federal holidays.
SUPPLEMENTARY INFORMATION: 

Public Participation: The DMS is 
available 24 hours each day, 365 days 
each year. You can get electronic 
submission and retrieval help 
guidelines under the ‘‘help’’ section of 
the DMS Web site. If you want us to 
notify you that we received your 
comments, please include a self-
addressed, stamped envelope or 
postcard or print the acknowledgement 
page that appears after submitting 
comments on-line. 

Privacy Act: Anyone is able to search 
the electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review the Department of 
Transportation’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477–78) or you 
may visit http://dms.dot.gov. 

Background 

Under 49 U.S.C. 31315 and 31136(e), 
the FMCSA may grant an exemption for 
a 2-year period if it finds ‘‘such 
exemption would likely achieve a level 
of safety that is equivalent to, or greater 

than, the level that would be achieved 
absent such exemption.’’ The statute 
also allows the agency to renew 
exemptions at the end of the 2-year 
period. The 24 individuals listed in this 
notice have recently requested an 
exemption from the vision requirement 
in 49 CFR 391.41(b)(10), which applies 
to drivers of CMVs in interstate 
commerce. Accordingly, the agency will 
evaluate the qualifications of each 
applicant to determine whether granting 
the exemption will achieve the required 
level of safety mandated by the statute. 

Qualifications of Applicants 

1. Linda L. Billings

Ms. Billings, age 51, has a congenital 
coloboma of her left eye. Her best-
corrected visual acuity in the right eye 
is 20/20 and in the left, 20/400. 
Following an examination in 2005, her 
ophthalmologist certified, ‘‘In my 
opinion, her condition is stable; if she 
has been operating a commercial vehicle 
safely in the past, there is no reason 
ophthalmologically why she cannot 
continue to do so.’’ Ms. Billings 
submitted that she has driven straight 
trucks for 3 years, accumulating 75,000 
miles, and tractor-trailer combinations 
for less than 1 year, accumulating 
12,000 miles. She holds a Class A 
commercial driver’s license (CDL) from 
Nevada. Her driving record for the last 
3 years shows no crashes or convictions 
for moving violations in a CMV. 

2. George L. Cannon 

Mr. Cannon, 75, has amblyopia in his 
left eye. His visual acuity in the right 
eye is 20/20 and in the left, 20/200. 
Following an examination in 2004, his 
optometrist certified, ‘‘On the basis of 
my findings, it is my opinion that 
present vision is adequate for safe 
driving.’’ Mr. Cannon submitted that he 
has driven straight trucks for 50 years, 
accumulating 5.5 million miles. He 
holds a Class A CDL from Mississippi. 
His driving record for the last 3 years 
shows no crashes or convictions for 
moving violations in a CMV. 

3. Anthony Ciancone, Jr. 

Mr. Ciancone, 47, has amblyopia in 
his right eye. His best-corrected visual 
acuity in the right eye is 20/80 and in 
the left, 20/20. Following an 
examination in 2004, his optometrist 
noted, ‘‘Mr. Ciancone has been driving 
commercially for over 25 years. He has 
sufficient vision to perform the driving 
tasks required.’’ Mr. Ciancone reported 
that he has driven straight trucks for 2 
years, accumulating 10,000 miles, and 
tractor-trailer combinations for 25 years, 
accumulating 262,000 miles. He holds a 

Class AM CDL from New York. His 
driving record for the last 3 years shows 
no crashes or convictions for moving 
violations in a CMV. 

4. Andrew B. Clayton 
Mr. Clayton, 27, has a macular scar in 

his right eye due to trauma in 1998. The 
visual acuity in his right eye is 20/200 
and in the left, 20/25. Following an 
examination in 2004, his optometrist 
stated, ‘‘I hereby certify that it is my 
professional opinion that Andrew 
Clayton has a sufficient level of vision 
to safely operate a motor vehicle and 
safely perform the duties required using 
a commercial driver’s license.’’ Mr. 
Clayton reported that he has driven 
straight trucks for 7 years, accumulating 
140,000 miles, and tractor-trailer 
combinations for 6 years, accumulating 
154,000 miles. He holds a Class A CDL 
from Tennessee. His driving record for 
the last 3 years shows no crashes or 
convictions for moving violations in a 
CMV. 

5. Kenneth D. Daniels 
Mr. Daniels, 47, experienced optic 

neuropathy in his right eye 4 years ago. 
The visual acuity in his right eye is 20/
200 and in the left, 20/30. His 
ophthalmologist examined him in 2004 
and certified, ‘‘Based on my entire 
examination of Mr. Daniels, my medical 
opinion is that he has sufficient vision 
to perform the driving tasks required to 
operate a commercial vehicle.’’ Mr. 
Daniels reported that he has driven 
straight trucks for 10 years, 
accumulating 295,000 miles, and 
tractor-trailer combinations for 14 years, 
accumulating 490,000 miles. He holds a 
Class A CDL from Pennsylvania. His 
driving record for the last 3 years shows 
no crashes or convictions for moving 
violations in a CMV. 

6. Jerry A. Davidson 
Mr. Davidson, 60, has had a macular 

scar in right eye since he was 15 years 
old. His best-corrected visual acuity in 
the right eye is light perception and in 
the left, 20/20. Following an 
examination in 2004, his optometrist 
noted, ‘‘Mr. Davidson has driven a 
commercial vehicle safely for many 
years and I feel his vision is sufficient 
to perform the driving tasks required to 
operate a commercial vehicle.’’ Mr. 
Davidson submitted that he has driven 
tractor-trailer combinations for 37 years, 
accumulating 4.0 million miles. He 
holds a Class C driver’s license from 
North Carolina, but at the time of his 
application he held a Class A CDL. His 
driving record for the last 3 years shows 
no crashes or convictions for moving 
violations in a CMV. 
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7. Richard D. Espey, Jr. 

Mr. Espey, 29, has amblyopia in his 
right eye. His best-corrected visual 
acuity in the right eye is 20/400 and in 
the left, 20/20. Following an 
examination in 2004, his optometrist 
certified that ‘‘in his medical opinion, 
Mr. Richard Donald Espey, Jr. has 
sufficient vision to perform the driving 
tasks required to operate a commercial 
vehicle.’’ Mr. Espey submitted that he 
has driven straight trucks for 7 years, 
accumulating 385,000 miles. He holds a 
Class C driver’s license from Maryland, 
but at the time of his application he 
held a Class B CDL. His driving record 
for the last 3 years shows no crashes or 
convictions for moving violations in a 
CMV. 

8. Allen R. Fasen 

Mr. Fasen, 59, has a congenital optic 
nerve hypoplasia of the left eye. The 
best-corrected visual acuity in his right 
eye is 20/15 and in the left, 20/400. His 
ophthalmologist examined him in 2004 
and noted, ‘‘I believe Mr. Allen Fasen, 
based on these results and his excellent 
driving history, has sufficient vision to 
perform the driving tasks required to 
operate a commercial vehicle.’’ Mr. 
Fasen submitted that he has driven 
straight trucks for 33 years, 
accumulating 1.3 million miles, and 
tractor-trailer combinations for 10 years, 
accumulating 400,000 miles. He holds a 
Class A CDL from the State of 
Washington. His driving record for the 
last 3 years shows two crashes and no 
convictions for moving violations in a 
CMV. According to the police report for 
the first crash, Mr. Fasen struck a 
vehicle that entered his traffic lane after 
being struck by another vehicle. Mr. 
Fasen was not cited. According to the 
police report for the second crash, Mr. 
Fasen was making a wide right turn in 
a tractor-trailer combination, when 
another driver attempted to turn right 
from the curb lane. The investigating 
officer found the other driver at fault 
and cited him for ‘‘inattention.’’ Mr. 
Fasen was not cited. 

9. Tommy K. Floyd 

Mr. Floyd, 44, has had a macular scar 
in his left eye since childhood. The 
visual acuity in his right eye is 20/20 
and in the left, 20/200. His optometrist 
examined him in 2005 and noted, ‘‘It is 
in my medical opinion that Mr. Floyd 
has sufficient vision to perform the 
driving tasks required to operate a 
commercial vehicle.’’ Mr. Floyd 
submitted that he has driven tractor-
trailer combinations for 21 years, 
accumulating 2.6 million miles. He 
holds a Class AM CDL from Tennessee. 

His driving record for the last 3 years 
shows no crashes or convictions for 
moving violations in a CMV.

10. Franklin G. Hermann 
Mr. Hermann, 46, had surgery for a 

retinal detachment in his right eye in 
1992. The best-corrected visual acuity in 
his right eye is 20/200 and in the left, 
20/25. His ophthalmologist examined 
him in 2004 and certified, ‘‘In my 
medical opinion, this patient has 
sufficient vision to perform the driving 
tasks required to operate a commercial 
vehicle.’’ Mr. Hermann reported that he 
has driven straight trucks for 15 years, 
accumulating 675,000 miles, and 
tractor-trailer combinations for 12 years, 
accumulating 1.4 million miles. He 
holds a Class A CDL from Florida. His 
driving record for the last 3 years shows 
no crashes or convictions for moving 
violations in a CMV. 

11. William W. Hodgins 
Mr. Hodgins, 55, has amblyopia in his 

left eye. His best-corrected visual acuity 
in the right eye is 20/20 and in the left, 
20/50. Following an examination in 
2004, his ophthalmologist noted, ‘‘In my 
opinion, he has sufficient vision to 
perform the driving tasks required to 
operate a commercial vehicle based 
mainly on the fact that he has been 
doing this for 38 years without incident, 
to my knowledge.’’ Mr. Hodgins 
submitted that he has driven straight 
trucks for 38 years, accumulating 
760,000 miles. He holds a Class BCDM 
CDL from Wisconsin. His driving record 
for the last 3 years shows no crashes or 
convictions for moving violations in a 
CMV. 

12. Hazel L. Hopkins, Jr. 
Mr. Hopkins, 52, has had retinal scars 

in his left eye since childhood due to 
toxoplasmosis. The best-corrected visual 
acuity in his right eye is 20/20 and in 
the left, 20/200. His ophthalmologist 
examined him in 2004 and certified, ‘‘In 
my medical opinion, Mr. Hopkins 
should have adequate vision to operate 
a commercial vehicle.’’ Mr. Hopkins 
submitted that he has driven straight 
trucks for 20 years, accumulating 
200,000 miles, tractor-trailer 
combinations for 15 years accumulating 
375,000 miles, and buses for 3 years, 
accumulating 3,000 miles. He holds a 
Class A CDL from Maryland. His driving 
record for the last 3 years shows no 
crashes and one conviction for a moving 
violation ‘‘failure to obey traffic 
device’’—in a CMV. 

13. Donald M. Jenson 
Mr. Jenson, 53, has count fingers 

vision in his right eye due to injury as 

a teenager. His best-corrected visual 
acuity in the left eye is 20/20. Following 
an examination in 2004, his optometrist 
certified, ‘‘In my opinion I believe Mr. 
Jenson has the visual ability to operate 
a commercial vehicle.’’ Mr. Jenson 
reported that he has driven straight 
trucks for 3 years, accumulating 75,000 
miles, and tractor-trailer combinations 
for 30 years, accumulating 3.7 million 
miles. He holds a Class A CDL from 
South Dakota. His driving record for the 
last 3 years shows no crashes or 
convictions for moving violations in a 
CMV. 

14. Dean A. Maystead 
Mr. Maystead, 42, lost his left eye at 

age 16 due to trauma. His visual acuity 
in the right eye is 20/20. Following an 
examination in 2004, his 
ophthalmologist noted, ‘‘Mr. Maystead 
has performed as a commercial truck 
driver since 1981 without problems. I 
see no medical reason why he should 
not continue to be able to operate a 
commercial vehicle.’’ Mr. Maystead 
reported that he has driven straight 
trucks for 23 years, accumulating 
402,000 miles. He holds a Class CB CDL 
from Michigan. His driving record for 
the last 3 years shows no crashes or 
convictions for moving violations in a 
CMV. 

15. Jason L. McBride, Sr. 
Mr. McBride, 28, is blind in his left 

eye as a result of a childhood injury. His 
best-corrected visual acuity in the right 
eye is 20/15. Following an examination 
in 2004, his optometrist noted, ‘‘In my 
opinion, Jason is visually able to 
perform the tasks required in operation 
of a commercial vehicle.’’ Mr. McBride 
reported that he has driven straight 
trucks for 7 years, accumulating 700,000 
miles. He holds a Class CA CDL from 
Michigan. His driving record for the last 
3 years shows one crash and one 
conviction for a moving violation in a 
CMV. The moving violation was 
exceeding the speed limit by 9 mph. 
According to the police report for the 
crash, another driver struck Mr. 
McBride’s trailer from the rear. The 
other driver was charged with ‘‘unable 
to stop in assured clear distance.’’ Mr. 
McBride was not cited. 

16. Willie J. Morgan 
Mr. Morgan, 65, lost his left eye in 

1946 due to complications from a 
congenital cataract. The best-corrected 
visual acuity in his right eye is 20/20. 
Following an examination in 2004 his 
optometrist noted, ‘‘It is my medical 
opinion that he has the vision necessary 
to operate a commercial vehicle.’’ Mr. 
Morgan submitted that he has driven 
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straight trucks for 41 years, 
accumulating 2.0 million miles, and 
tractor-trailer combinations for 20 years, 
accumulating 100,000 miles. He holds a 
Class A CDL from Georgia. His driving 
record for the last 3 years shows no 
crashes or convictions for moving 
violations in a CMV.

17. Carl V. Murphy, Jr. 

Mr. Murphy, 51, has amblyopia in his 
right eye. The visual acuity in his right 
eye is 20/200 and in the left, 20/20. 
Following an examination in 2005, his 
ophthalmologist noted, ‘‘In my medical 
opinion, you have sufficient vision to 
perform the driving tasks required to 
operate a commercial vehicle.’’ Mr. 
Murphy submitted that he has driven 
straight trucks for 31 years, 
accumulating 775,000 miles, and 
tractor-trailer combinations for 15 years, 
accumulating 375,000 miles. He holds a 
Class A CDL from Texas. His driving 
record for the last 3 years shows no 
crashes or convictions for moving 
violations in a CMV. 

18. Donald L. Murphy 

Mr. Murphy, 53, lost his left eye due 
to an accident 21 years ago. The visual 
acuity in his right eye is 20/20. 
Following an examination in 2005, his 
optometrist noted, ‘‘I certify that in my 
medical opinion, Mr. Murphy has 
sufficient vision to perform the driving 
tasks required to operate a commercial 
vehicle.’’ Mr. Murphy reported that he 
has driven straight trucks for 25 years, 
accumulating 750,000 miles, and 
tractor-trailer combinations for 5 years, 
accumulating 25,000 miles. He holds a 
Class DA CDL from Kentucky. His 
driving record for the last 3 years shows 
no crashes or convictions for moving 
violations in a CMV. 

19. Mark D. Page 

Mr. Page, 36, has amblyopia in his left 
eye. The best-corrected visual acuity in 
his right eye is 20/15 and in the left, 20/
200. Following an examination in 2004, 
his ophthalmologist stated, ‘‘It is in my 
medical opinion that Mark Page has 
sufficient vision to perform the driving 
tasks required to operate a commercial 
vehicle.’’ Mr. Page reported that he has 
driven straight trucks for 4 years, 
accumulating 200,000 miles, and 
tractor-trailer combinations for 11 years, 
accumulating 1.2 million miles. He 
holds a Class A CDL from Mississippi. 
His driving record for the last 3 years 
shows no crashes and one conviction for 
a moving violation—speeding—in a 
CMV. He exceeded the speed limit by 12 
mph. 

20. Larry D. Reynolds 
Mr. Reynolds, 55, lost his left eye due 

to a childhood accident. The best-
corrected visual acuity in his right eye 
is 20/20. His optometrist examined him 
in 2004 and certified, ‘‘In my medical 
opinion, Mr. Reynolds has sufficient 
vision to perform the tasks required to 
operate a commercial vehicle.’’ Mr. 
Reynolds reported that he has driven 
straight trucks for 2 years, accumulating 
75,000 miles, and tractor-trailer 
combinations for 15 years, accumulating 
1.8 million miles. He holds a Class A 
CDL from Texas. His driving record for 
the last 3 years shows one crash and no 
convictions for moving violations in a 
CMV. According to the police report, 
Mr. Reynolds’ vehicle was struck by 
another vehicle that entered his traffic 
lane in a multi-vehicle crash. Neither 
Mr. Reynolds nor the driver of the other 
vehicle was cited in connection with the 
crash. 

21. Thomas D. Reynolds 
Mr. Reynolds, 39, has amblyopia in 

his left eye. His best-corrected visual 
acuity in the right eye is 20/20 and in 
the left, 20/60. Following an 
examination in 2004, his optometrist 
certified, ‘‘In my opinion, Mr. Reynolds 
has sufficient vision to perform the 
driving tasks required to operate a 
commercial vehicle.’’ Mr. Reynolds 
reported that he has driven straight 
trucks for 3 years, accumulating 15,000 
miles, and tractor-trailer combinations 
for 5 years, accumulating 450,000 miles. 
He holds a Class A CDL from North 
Carolina. His driving record for the last 
3 years shows no crashes or convictions 
for moving violations in a CMV. 

22. Walter J. Savage, Jr. 
Mr. Savage, 46, has amblyopia in his 

right eye. The visual acuity in his right 
eye is hand motions only and in the left, 
20/20. His optometrist examined him in 
2004 and noted, ‘‘Based on our 
evaluation, it appears that Mr. Savage 
has sufficient vision to perform the 
driving tasks required to operate a 
commercial vehicle.’’ Mr. Savage 
submitted that he has driven straight 
trucks for 17 years, accumulating 
204,000 miles. He holds a Class D 
driver’s license from Kentucky. His 
driving record for the last 3 years shows 
no crashes or convictions for moving 
violations in a CMV. 

23. Thomas J. Sweeny, Jr. 
Mr. Sweeny, 45, has a congenital 

anomalous optic nerve in his right eye. 
His best-corrected visual acuity in the 
right eye is 20/400 and in the left, 20/
20. Following an examination in 2004, 
his ophthalmologist certified, ‘‘In my 

opinion Mr. Sweeny should have 
sufficient vision to perform the driving 
tasks required to operate a commercial 
vehicle.’’ Mr. Sweeny submitted that he 
has driven straight trucks for 14 years, 
accumulating 630,000 miles. He holds a 
Class BM CDL from Pennsylvania. His 
driving record for the last 3 years shows 
no crashes or convictions for moving 
violations in a CMV. 

24. Louis E. Villa, Jr. 

Mr. Villa, 28, has amblyopia in his left 
eye. His best-corrected visual acuity in 
the right eye is 20/25 and in the left, 
light perception. Following an 
examination in 2005, his 
ophthalmologist certified, ‘‘It is my 
opinion that this patient’s visual 
deficiency is stable and this patient has 
sufficient vision to perform the driving 
tasks required to operate a commercial 
vehicle.’’ Mr. Villa submitted that he 
has driven tractor-trailer combinations 
for 3 years, accumulating 60,000 miles. 
He holds a Class A CDL from California. 
His driving record for the last 3 years 
shows no crashes or convictions for 
moving violations in a CMV. 

Request for Comments 

In accordance with 49 U.S.C. 31315 
and 31136(e), the FMCSA requests 
public comment from all interested 
persons on the exemption petitions 
described in this notice. We will 
consider all comments received before 
the close of business on the closing date 
indicated earlier in the notice.

Issued on: May 23, 2005. 

Rose A. McMurray, 
Associate Administrator, Policy and Program 
Development.
[FR Doc. 05–10692 Filed 5–27–05; 8:45 am] 

BILLING CODE 4910–EX–P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration 

Petition for Waiver of Compliance 

In accordance with part 211 of Title 
49 Code of Federal Regulations (CFR), 
notice is hereby given that the Federal 
Railroad Administration (FRA) has 
received a request for a waiver of 
compliance with certain requirements of 
its safety standards. The individual 
petition is described below, including 
the party seeking relief, the regulatory 
provisions involved, the nature of the 
relief being requested, and the 
petitioner’s arguments in favour of 
relief. 
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Association of American Railroads 

[Docket Number FRA–2004–19402] 
On behalf of the members of both 

companies, the Association of American 
Railroads (AAR) and the Railway 
Supply Institute (RSI), hereafter referred 
to as petitioners, seek to amend the 
original waiver that was granted by the 
FRA regarding minimum piston travel 
as prescribed by 49 CFR 232.205(b)(5) 
Class I Brake Test—Initial Terminal 
Inspection. 

On October 4, 2004, a waiver petition 
was submitted for the piston travel 
requirements contained in 
§ 232.205(b)(5), to reduce the minimum 
length of piston travel for cars equipped 
with 81⁄2-inch or 10-inch diameter brake 
cylinders from seven inches to six 
inches. See 69 FR 64625. On February 
23, 2005, FRA granted conditional 
approval of this request with respect to 
light-weight cars with empty/load 
valves rated below 50 percent. FRA 
granted this limited approval because 
the data and analysis submitted 
addressed only the cars for which the 
relief was granted. The petitioner 
contends that FRA’s decision to limit 
the waiver to only light-weight cars with 
empty/load valves rated at below 50 
percent will adversely affect safety 
because braking performance will be 
impaired. Therefore, the petitioner is 
submitting this request to modify the 
original waiver to include the entire 
fleet of cars equipped with 81⁄2-inch or 
10-inch diameter brake cylinders that 
are subject to the minimum piston travel 
requirements contained in 
§ 232.205(b)(5). 

The current minimum piston travel 
requirement of seven-inches dates from 
a time when automatic slack adjusters 
and empty/load devices were not 
widely used. Advances in empty/load 
valve technology have enabled AAR to 
upgrade its original brake ratio 
specifications for new cars. Effective 
January 1, 2004, AAR’s minimum 
loaded brake ratio was increased and 
the maximum empty brake ratio 
decreased. This results in higher 
minimum braking forces for loaded cars 
and lower maximum braking forces for 
empty cars, which results in a reduction 
in adverse effects from excessive brake 
forces being applied to wheels on empty 
cars. However, these improvements 
result in less than a nominal seven-
inches of piston travel on many empty 
cars. The problem is not limited to cars 
of a particular type, such as light-weight 
cars or cars with empty/load valves 
rated at less than 50 percent. Some cars 
of concern include, but are not limited 
to: 89′ flat cars weighing 82,000 pounds 
(lbs) equipped with 60 percent empty/

load valves, covered hopper cars 
(including grain, cement, pressure 
differential, and pellet cars), mill 
gondolas weighing 48,000 lbs with 50 
percent empty/load valves, and cars that 
have empty/load valves rated below the 
original waiver’s threshold of 50 percent 
but weigh more than the 45,000 lbs, 
such as rapid discharge-type coal 
hoppers weighing 48,500 lbs and small-
cube covered hoppers weighing 53,000 
lbs. 

The petitioner contends that even if 
the seven-inch minimum piston travel 
provision could be complied with, it 
would be counterproductive because a 
seven-inch piston travel minimum 
forces car builders to set loaded piston 
travel as close as possible to the 
maximum piston travel allowed under 
AAR rules (73⁄4 inches) in an attempt to 
meet the seven-inch minimum piston 
travel for empty cars. This results in 
reduced braking forces because of the 
larger brake-cylinder volume and 
correspondingly lower brake-cylinder 
pressure. Stopping distance is thereby 
increased. Concomitantly, if empty cars 
are found with piston travel of less than 
seven-inches and are adjusted to 71⁄2 
inches while still empty, their piston 
travel could exceed the maximum nine-
inch piston travel requirement when 
loaded. This might not be discovered 
until the next required testing. 
Moreover, the petitioner contends that 
Transport Canada has long permitted a 
minimum piston travel of six-inches for 
cars equipped with 81⁄2-inch or 10-inch 
diameter brake cylinders. The petitioner 
states that the six-inch minimum piston 
travel requirement has been in effect in 
Canada since 1986, and there have been 
no adverse consequences from 
permitting piston travel under seven-
inches. 

Interested parties are invited to 
participate in these proceedings by 
submitting written views, data, or 
comments. FRA does not anticipate 
scheduling a public hearing in 
connection with these proceedings since 
the facts do not appear to warrant a 
hearing. If any interested party desires 
an opportunity for oral comment, they 
should notify FRA, in writing, before 
the end of the comment period and 
specify the basis for their request. 

All communications concerning these 
proceedings should identify the 
appropriate docket number (e.g., Waiver 
Petition Docket Number FRA–2004–
19402) and must be submitted in 
triplicate to the Docket Clerk, DOT 
Central Docket Management Facility, 
Room Pl–401, Washington, DC 20590–
0001. Communications received within 
30 days of the date of this notice will 
be considered by FRA before final 

action is taken. Comments received after 
that date will be considered as far as 
practicable. All written communications 
concerning these proceedings are 
available for examination during regular 
business hours (9 a.m.–5 p.m.) at DOT 
Central Docket Management Facility, 
Room Pl–401 (Plaza Level), 400 Seventh 
Street, SW., Washington. All documents 
in the public docket are also available 
for inspection and copying on the 
Internet at the docket facility’s Web site 
at http://dms.dot.gov. 

Anyone is able to search the 
electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 
business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19377–78). The 
statement may also be found at http://
dms.dot.gov.

Issued in Washington, DC on May 20, 
2005. 
Grady C. Cothen, Jr., 
Deputy Associate Administrator for Safety 
Standards and Program Development.
[FR Doc. 05–10696 Filed 5–27–05; 8:45 am] 
BILLING CODE 4910–06–P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration 

Petition for Waiver of Compliance 

In accordance with part 211 of Title 
49 Code of Federal Regulations (CFR), 
notice is hereby given that the Federal 
Railroad Administration (FRA) received 
a request for a waiver of compliance 
from certain requirements of its safety 
regulations. The individual petition is 
described below including, the party 
seeking relief, the regulatory provisions 
involved, the nature of the relief being 
requested, and the petitioner’s 
arguments in favor of relief. 

BNSF Railway 

[Docket Number FRA–2003–15339] 
In 2003, BNSF Railway (BNSF) 

petitioned FRA requesting a waiver of 
compliance from certain provisions of 
49 CFR part 232, Brake System Safety 
Standards for Freight and Other Non-
Passenger Trains and Equipment. 
Specifically, § 232.103(n)(3)(i), that 
requires ‘‘all hand brakes shall be fully 
applied on all locomotives in the lead 
consist of an unattended train.’’ See 68 
FR 38740. FRA denied the petition 
without prejudice on December 3, 2003. 
It was stated in the denial letter that, 
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‘‘FRA is not inclined to grant a 
‘‘blanket’’ waiver for the entire BNSF 
system. We suggest that any future 
request should be more narrowly 
focused and supported by very specific 
data.’’ 

BNSF is now petitioning the FRA to 
reconsider the waiver by offering a more 
focused request that lists specific yard 
and terminal locations that are manned 
24 hours—7 days week. BNSF claims 
that the reasons for seeking this relief is 
that injuries related to locomotive hand 
brakes continue to increase with no 
increased benefit of applying all the 
hand brakes to a locomotive consist. 
BNSF also contends that this request is 
in response to concerns expressed by 
Labor Organizations to the 
Transportation Group of BNSF’s Safety 
Assurance and Compliance Program 
(SACP), in hopes of seeking resolution 
to this requirement. BNSF has listed 75 
locations for FRA’s consideration for 
exclusion from the requirements of 
applying hand brakes to every 
locomotive in a consist of an unattended 
train. These locations are available for 
review and copying on the Internet at 
the docket facility’s Web site http://
dms.dot.gov. 

Interested parties are invited to 
submit written comments to FRA. All 
written communications concerning this 
petition should identify the appropriate 
docket number (e.g., Docket Number 
FRA–2002–15339) and must be 
submitted in triplicate to the Associate 
Administrator for Safety, Federal 
Railroad Administration, 400 7th Street, 
SW., Washington, DC 20590–0001. 
Comments received within 30 days of 
the date of this notice will be 
considered by FRA before any final 
action is taken. Although FRA does not 
anticipate scheduling a public hearing 
in connection with these proceedings, if 
any interested party desires an 
opportunity for oral comment, they 
should notify FRA in writing before the 
end of the comment period and specify 
the basis for their request. 

All written communications 
concerning these proceedings are 
available for examination during regular 
business hours (9 a.m.–5 p.m.) at the 
Central Docket Management Facility, 
Room PL–401 (Plaza Level), 400 7th 
Street, SW., Washington, DC 20590. All 
documents in the public docket are also 
available for inspection and copying on 
the Internet at the docket facility’s Web 
site http://dms.dot.gov. 

Anyone is able to search the 
electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment, if 
submitted on behalf of an association, 

business, labor union, etc.). You may 
review DOT’s complete Privacy Act 
Statement in the Federal Register 
published on April 11, 2000 (Volume 
65, Number 70; Pages 19477–78) at 
http://dms.dot.gov.

Issued in Washington, DC on May 24, 
2005. 
Grady C. Cothen, Jr., 
Deputy Associate Administrator for Safety 
Standards and Program Development.
[FR Doc. 05–10699 Filed 5–27–05; 8:45 am] 
BILLING CODE 4910–06–P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration 

[Docket Number FRA–2005–21180] 

Notice of Application for Approval of 
Discontinuance or Modification of a 
Railroad Signal System or Relief From 
the Requirements of Title 49 Code of 
Federal Regulations Part 236 

Pursuant to Title 49 Code of Federal 
Regulations (CFR) part 235 and 49 
U.S.C. 20502(a), the following railroad 
has petitioned the Federal Railroad 
Administration (FRA) seeking approval 
for the discontinuance or modification 
of the signal system or relief from the 
requirements of 49 CFR part 236 as 
detailed below. 

Applicant: CSX Transportation, 
Incorporated, Mr. N. Michael Choat, 
Chief Engineer, Communications and 
Signal, 4901 Belfort Road, Suite 130, 
Jacksonville, Florida 32256. 

CSX Transportation, Incorporated 
seeks approval of the proposed 
modification of the traffic control 
system, on the two main tracks and 
sidings, between CP Crown Hill, 
milepost CA 433.7, near Cabin Creek, 
West Virginia and CP 461, milepost CA 
461.0, near Charleston, West Virginia, 
on the Huntington Division East, 
Kanawha Subdivision, associated with a 
major pole line elimination and signal 
rationalization project. The proposed 
changes consist of the following: 

1. At CP Crown Hill, milepost 433.7, 
discontinuance and removal of the four 
controlled absolute holdout signals; 

2. At CP EE Cabin Creek, milepost CA 
438.0, conversion of the No. 1 power-
operated switch to hand operation, and 
relocation of the governing eastbound 
absolute signal eastward; 

3. At CP Chesapeake, milepost CA 
441.5, discontinuance and removal of 
the four controlled absolute holdout 
signals; 

4. At mileposts CA 443.6 and CA 
443.9, discontinuance and removal of 
the two dwarf signals governing train 
movements from the hand-operated 

switches, and designation of the 
switches as non clearing; 

5. At CP Marmet, milepost CA 444.5, 
discontinuance and removal of the four 
controlled absolute holdout signals; 

6. At CP 447, milepost CA 447.4, 
discontinuance and removal of the four 
controlled absolute holdout signals; 

7. At CP Elk, milepost CA 455.6, 
conversion of the power-operated 
crossover to hand operation, removal of 
the governing absolute signals, and 
installation of a dwarf signal to govern 
cleared movements onto the main track; 

8. At CP South Charleston, milepost 
CA 457.0, discontinuance and removal 
of switching signals 26R and 28L, and 
removal of the electric lock from the 
hand-operated switch at milepost CA 
457.7, retaining the existing dwarf 
signal to govern train movements over 
the switch; 

9. At CP 461, milepost CA 461.0, 
discontinuance and removal of the four 
controlled absolute holdout signals; 

The reason given for the proposed 
changes is to eliminate facilities no 
longer needed in present day operation. 

Any interested party desiring to 
protest the granting of an application 
shall set forth specifically the grounds 
upon which the protest is made, and 
include a concise statement of the 
interest of the party in the proceeding. 
Additionally, one copy of the protest 
shall be furnished to the applicant at the 
address listed above. 

All communications concerning this 
proceeding should be identified by the 
docket number and must be submitted 
to the Docket Clerk, DOT Central Docket 
Management Facility, Room PL–401 
(Plaza Level), 400 7th Street, SW., 
Washington, DC 20590–0001. 
Communications received within 45 
days of the date of this notice will be 
considered by the FRA before final 
action is taken. Comments received after 
that date will be considered as far as 
practicable. All written communications 
concerning these proceedings are 
available for examination during regular 
business hours (9 a.m.–5 p.m.) at the 
above facility. All documents in the 
public docket are also available for 
inspection and copying on the Internet 
at the docket facility’s Web site at
http://dms.dot.gov.

FRA wishes to inform all potential 
commenters that anyone is able to 
search the electronic form of all 
comments received into any of our 
dockets by the name of the individual 
submitting the comment (or signing the 
comment, if submitted on behalf of an 
association, business, labor union, etc.). 
You may review DOT’s complete 
Privacy Act Statement in the Federal 
Register published on April 11, 2000 
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(Volume 65, Number 70; Pages 19477–
78) or you may visit http://dms.dot.gov. 

FRA expects to be able to determine 
these matters without an oral hearing. 
However, if a specific request for an oral 
hearing is accompanied by a showing 
that the party is unable to adequately 
present his or her position by written 
statements, an application may be set 
for public hearing.

Issued in Washington, DC on May 24, 
2005. 
Grady C. Cothen, Jr., 
Deputy Associate Administrator for Safety 
Standards and Program Development.
[FR Doc. 05–10698 Filed 5–27–05; 8:45 am] 
BILLING CODE 4910–06–P

DEPARTMENT OF TRANSPORTATION

Federal Railroad Administration 

[Docket Number FRA–2005–21153] 

Notice of Application for Approval of 
Discontinuance or Modification of a 
Railroad Signal System or Relief From 
the Requirements of Title 49 Code of 
Federal Regulations Part 236 

Pursuant to Title 49 Code of Federal 
Regulations (CFR) part 235 and 49 
U.S.C. 20502(a), the following railroad 
has petitioned the Federal Railroad 
Administration (FRA) seeking approval 
for the discontinuance or modification 
of the signal system or relief from the 
requirements of 49 CFR part 236 as 
detailed below. 

Applicants: National Railroad 
Passenger Corporation, Mr. R. Stephen 
Strachan, Chief Transportation Officer, 
15 S. Poplar Street, Wilmington, 
Delaware 19801; 

Norfolk Southern Corporation, Mr. 
Brian L. Sykes, Chief Engineer, C&S 
Engineering, 99 Spring Street, SW., 
Atlanta, Georgia 30303. 

The National Railroad Passenger 
Corporation (Amtrak) and Norfolk 
Southern Railway Company, jointly 
seeks approval of the proposed 
modification of the signal system, 
between Lancaster, Pennsylvania, 
milepost 65.2 and Harrisburg, 
Pennsylvania, milepost 103.3, on 
Amtrak’s Mid-Atlantic Division, 
Harrisburg Line. The proposal consists 
of the removal of all intermediate 
wayside signals, retaining only distant 
and home signals, in connection with 
the installation of full reverse signaling 
with cab signals and speed control 
between ‘‘Cork’’ and ‘‘State’’ 
Interlockings. In addition, the proposal 
includes the following: 

1. All hand-operated switches on the 
main tracks will be electrically locked; 

2. Hot box and dragging equipment 
detectors will be consolidated into one 
location for this portion of the line; 

3. At the eastern most portion of 
existing Cork Interlocking, the No. 7 
power-operated crossover will be 
replaced with a hand-operated switch 
equipped with an electric lock, the No. 
1 power-operated crossover will be 
removed, Signals 2R/4R, 2L, 6L, 6R, 20L 
and 20R will be removed, and the No. 
16 hand-operated switch to the New 
Holland Secondary will become power-
operated, and will be remote-controlled 
via a new Control Point ‘‘Holland’’; 

4. The portion of Cork Interlocking 
just east of the Lancaster passenger 
station platforms will be remote-
controlled via a new interlocking 
‘‘Conestoga’’, the tail track between 
existing Signals 14R and 20L will 
become a non signaled track used by 
maintenance of way equipment and 
occasional freight trains only, the 
electric lock on Switch No. 30A will be 
removed, the eastward and westward 
station tracks will be removed along 
with their signals, and the platforms 
will be extended to meet Main Tracks 
No.’s 1 and 2; 

5. The portion of Cork Interlocking 
just west of the platforms will be 
reconfigured and remote-controlled and 
will retain the name ‘‘Cork,’’ Switches 
No.’s 49, 40A, 40C and 40D will be 
removed, and Signal 38L will be 
replaced by new Signal 7E, reducing the 
limits of the interlocking on the No. 7 
track; 

6. The western most portion of 
existing Cork Interlocking will be 
replaced with the new Control Point 
‘‘Lititz,’’ Signals 66L, 66R and 62R will 
be removed and the No. 65 power-
operated crossover will become Switch 
No. 25, a single power-operated turnout, 
and Signal 64R will be removed and a 
new signal 2W installed near the point 
of switch, reducing the limits of the 
interlocking on No. 2 track; and 

7. At Roy Interlocking, the No.15 
power-operated switch will be replaced 
with an electrically-locked, hand-
operated switch, Signals 14L and 14C 
will be removed, and a new Signal 9W 
installed. This will establish the Route 
441 highway-rail crossing outside of 
interlocking limits, and the crossing will 
be upgraded with a constant warning 
device. 

The reason given for the proposed 
change is to retire facilities no longer 
required, to provide reverse signaling on 
all main tracks, to reconfigure Cork 
Interlocking to eliminate diverging 
moves for passenger trains stopping at 
the Lancaster Station, and to provide a 
30-mph freight train route through 
Lancaster. Eventually, Amtrak intends 

to expand this system eastward all the 
way to Philadelphia. 

Any interested party desiring to 
protest the granting of an application 
shall set forth specifically the grounds 
upon which the protest is made, and 
include a concise statement of the 
interest of the party in the proceeding. 
Additionally, one copy of the protest 
shall be furnished to the applicant at the 
address listed above. 

All communications concerning this 
proceeding should be identified by the 
docket number and must be submitted 
to the Docket Clerk, DOT Central Docket 
Management Facility, Room PL–401 
(Plaza Level), 400 7th Street, SW., 
Washington, DC 20590–0001. 
Communications received within 45 
days of the date of this notice will be 
considered by the FRA before final 
action is taken. Comments received after 
that date will be considered as far as 
practicable. All written communications 
concerning these proceedings are 
available for examination during regular 
business hours (9 a.m.–5 p.m.) at the 
above facility. All documents in the 
public docket are also available for 
inspection and copying on the internet 
at the docket facility’s Web site at
http://dms.dot.gov. 

FRA wishes to inform all potential 
commenters that anyone is able to 
search the electronic form of all 
comments received into any of our 
dockets by the name of the individual 
submitting the comment (or signing the 
comment, if submitted on behalf of an 
association, business, labor union, etc.). 
You may review DOT’s complete 
Privacy Act Statement in the Federal 
Register published on April 11, 2000 
(Volume 65, Number 70; Pages 19477–
78) or you may visit http://dms.dot.gov. 

FRA expects to be able to determine 
these matters without an oral hearing. 
However, if a specific request for an oral 
hearing is accompanied by a showing 
that the party is unable to adequately 
present his or her position by written 
statements, an application may be set 
for public hearing.

Issued in Washington, DC on May 24, 
2005. 

Grady C. Cothen, Jr., 
Deputy Associate Administrator for Safety 
Standards and Program Development.
[FR Doc. 05–10697 Filed 5–27–05; 8:45 am] 

BILLING CODE 4910–06–P
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DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety 
Administration 

[Docket No. NHTSA–2005–21267; Notice 1] 

The Goodyear Tire & Rubber 
Company, Receipt of Petition for 
Decision of Inconsequential 
Noncompliance 

The Goodyear Tire & Rubber 
Company (Goodyear) has determined 
that certain tires it manufactured in 
2002–2004 do not comply with 
S4.3.4(d) of Federal Motor Vehicle 
Safety Standard (FMVSS) No. 109, 
‘‘New pneumatic tires.’’ 

Pursuant to 49 U.S.C. 30118(d) and 
30120(h), Goodyear has petitioned for 
an exemption from the notification and 
remedy requirements of 49 U.S.C. 
Chapter 301 on the basis that this 
noncompliance is inconsequential to 
motor vehicle safety. 

This notice of receipt of Goodyear’s 
petition is published under 49 U.S.C. 
30118 and 30120 and does not represent 
any agency decision or other exercise of 
judgment concerning the merits of the 
petition. 

Affected are a total of approximately 
6117 Eagle F1 Supercar tires in four 
different sizes, manufactured from 
January 2002 to December 2004. 
S4.3.4(d) of FMVSS No. 109 requires 
that ‘‘each tire shall have permanently 
molded into or onto both sidewalls 
* * * (d) The generic name of each cord 
material used in the plies (both sidewall 
and tread area) of the tire.’’ The labeling 
information on the noncompliant tires 
incorrectly states that one of the tire 
reinforcement materials is NYLON 
when the actual material in these tires 
is ARAMID. 

Goodyear believes that the 
noncompliance is inconsequential to 
motor vehicle safety and that no 
corrective action is warranted. Goodyear 
states that the mislabeling creates no 
unsafe condition. Goodyear further 
states that all of the markings related to 
tire service including load capacity and 
corresponding inflation pressure are 
correct, and that the tires meet or exceed 
all applicable FMVSS performance 
requirements. 

Interested persons are invited to 
submit written data, views, and 
arguments on the petition described 
above. Comments must refer to the 
docket and notice number cited at the 
beginning of this notice and be 
submitted by any of the following 
methods. Mail: Docket Management 
Facility, U.S. Department of 
Transportation, Nassif Building, Room 
PL–401, 400 Seventh Street, SW., 

Washington, DC, 20590–0001. Hand 
Delivery: Room PL–401 on the plaza 
level of the Nassif Building, 400 
Seventh Street, SW., Washington, DC. It 
is requested, but not required, that two 
copies of the comments be provided. 
The Docket Section is open on 
weekdays from 10 a.m. to 5 p.m. except 
Federal holidays. Comments may be 
submitted electronically by logging onto 
the Docket Management System Web 
site at http://dms.dot.gov. Click on 
‘‘Help’’ to obtain instructions for filing 
the document electronically. Comments 
may be faxed to 1–202–493–2251, or 
may be submitted to the Federal 
eRulemaking Portal: go to http://
www.regulations.gov. Follow the online 
instructions for submitting comments. 

The petition, supporting materials, 
and all comments received before the 
close of business on the closing date 
indicated below will be filed and will be 
considered. All comments and 
supporting materials received after the 
closing date will also be filed and will 
be considered to the extent possible. 
When the petition is granted or denied, 
notice of the decision will be published 
in the Federal Register pursuant to the 
authority indicated below. 

Comment closing date: June 30, 2005.
Authority: 49 U.S.C. 30118, 30120: 

Delegations of authority at CFR 1.50 and 
501.8.

Issued on: May 23, 2005. 
Ronald L. Medford, 
Senior Associate Administrator for Vehicle 
Safety.
[FR Doc. 05–10687 Filed 5–27–05; 8:45 am] 
BILLING CODE 4910–59–P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety 
Administration 

[Docket No. NHTSA–2005–21268; Notice 1] 

The Goodyear Tire & Rubber 
Company, Receipt of Petition for 
Decision of Inconsequential 
Noncompliance 

The Goodyear Tire & Rubber 
Company (Goodyear) has determined 
that certain tires it manufactured in 
2005 do not comply with S6.5(b) of 
Federal Motor Vehicle Safety Standard 
(FMVSS) No. 119, ‘‘New pneumatic tires 
for vehicles other than passenger cars.’’ 

Pursuant to 49 U.S.C. 30118(d) and 
30120(h), Goodyear has petitioned for 
an exemption from the notification and 
remedy requirements of 49 U.S.C. 
Chapter 301 on the basis that this 
noncompliance is inconsequential to 
motor vehicle safety. 

This notice of receipt of Goodyear’s 
petition is published under 49 U.S.C. 
30118 and 30120 and does not represent 
any agency decision or other exercise of 
judgment concerning the merits of the 
petition. 

Affected are a total of approximately 
958 Wrangler AT tires produced from 
March 7, 2005 to April 4, 2005. S6.5(b) 
of FMVSS No. 119 requires that each 
tire shall be marked with ‘‘[t]he tire 
identification number required by part 
574 of this chapter.’’ The noncompliant 
tires should have been marked ‘‘DOT 
PJ10 MPH0 wwyy,’’ but were actually 
marked with one of the following serial 
codes: DOT 1085 PJ10 MPH0, DOT 1086 
PJ10 MPH0, DOT 2013 PJ10 MPH0, or 
DOT 2014 PJ10 MPH0. 

Goodyear believes that the 
noncompliance is inconsequential to 
motor vehicle safety and that no 
corrective action is warranted. Goodyear 
states that the mislabeling creates no 
unsafe condition. Goodyear further 
states that all of the markings related to 
tire service including load capacity and 
corresponding inflation pressure are 
correct, and that the tires meet or exceed 
all applicable FMVSS performance 
requirements. Goodyear says that when 
consumers register these tires in 
Goodyear’s registration database, they 
can easily be identified in the unlikely 
event that they would be involved in a 
tire recall. 

Interested persons are invited to 
submit written data, views, and 
arguments on the petition described 
above. Comments must refer to the 
docket and notice number cited at the 
beginning of this notice and be 
submitted by any of the following 
methods. Mail: Docket Management 
Facility, U.S. Department of 
Transportation, Nassif Building, Room 
PL–401, 400 Seventh Street, SW., 
Washington, DC, 20590–0001. Hand 
Delivery: Room PL–401 on the plaza 
level of the Nassif Building, 400 
Seventh Street, SW., Washington, DC. It 
is requested, but not required, that two 
copies of the comments be provided. 
The Docket Section is open on 
weekdays from 10 a.m. to 5 p.m. except 
Federal holidays. Comments may be 
submitted electronically by logging onto 
the Docket Management System Web 
site at http://dms.dot.gov. Click on 
‘‘Help’’ to obtain instructions for filing 
the document electronically. Comments 
may be faxed to 1–202–493–2251, or 
may be submitted to the Federal 
eRulemaking Portal: go to http://
www.regulations.gov. Follow the online 
instructions for submitting comments. 

The petition, supporting materials, 
and all comments received before the 
close of business on the closing date 
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indicated below will be filed and will be 
considered. All comments and 
supporting materials received after the 
closing date will also be filed and will 
be considered to the extent possible. 
When the petition is granted or denied, 
notice of the decision will be published 
in the Federal Register pursuant to the 
authority indicated below. 

Comment closing date: June 30, 2005.
Authority: 49 U.S.C. 30118, 30120: 

Delegations of authority at CFR 1.50 and 
501.8.

Issued on: May 23, 2005. 
Ronald L. Medford, 
Senior Associate Administrator for Vehicle 
Safety.
[FR Doc. 05–10688 Filed 5–27–05; 8:45 am] 
BILLING CODE 4910–59–P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety 
Administration 

[Docket No. NHTSA–2005–21269; Notice 1] 

The Goodyear Tire & Rubber 
Company, Receipt of Petition for 
Decision of Inconsequential 
Noncompliance 

The Goodyear Tire & Rubber 
Company (Goodyear) has determined 
that certain tires it manufactured in 
2005 do not comply with S4.3.4(b) of 
Federal Motor Vehicle Safety Standard 
(FMVSS) No. 109, ‘‘New pneumatic 
tires.’’ 

Pursuant to 49 U.S.C. 30118(d) and 
30120(h), Goodyear has petitioned for 
an exemption from the notification and 
remedy requirements of 49 U.S.C. 
Chapter 301 on the basis that this 
noncompliance is inconsequential to 
motor vehicle safety. 

This notice of receipt of Goodyear’s 
petition is published under 49 U.S.C. 
30118 and 30120 and does not represent 
any agency decision or other exercise of 
judgment concerning the merits of the 
petition. 

Affected are a total of approximately 
4,992 Kelly Signature HPT and Essenza 
B210 Type 2 tires produced from 
February 1, 2005 to March 31, 2005. 
S4.3.4(b) of FMVSS No. 109 requires 
that ‘‘[e]ach marking of the tire’s 
maximum load rating * * * in 
kilograms shall be followed in 
parenthesis by the equivalent load 
rating in pounds * * *.’’ The 
noncompliant tires have the correct 
maximum load rating in kilograms but 
the actual stamping for the maximum 
load in pounds is 2839 pounds, while 
the correct stamping should be 2833 lbs. 

Goodyear believes that the 
noncompliance is inconsequential to 

motor vehicle safety and that no 
corrective action is warranted. Goodyear 
explains that the cause of the 
noncompliance was the use of a 
different conversion factor than that 
used by the Tire and Rim Association. 
Goodyear states that the noncompliance 
has no effect on the performance of the 
tires on a motor vehicle or on motor 
vehicle safety. Goodyear says that the 
tires meet or exceed all other tire 
labeling requirements and all minimum 
performance requirements of FMVSS 
No. 109. 

Interested persons are invited to 
submit written data, views, and 
arguments on the petition described 
above. Comments must refer to the 
docket and notice number cited at the 
beginning of this notice and be 
submitted by any of the following 
methods. Mail: Docket Management 
Facility, U.S. Department of 
Transportation, Nassif Building, Room 
PL–401, 400 Seventh Street, SW., 
Washington, DC, 20590–0001. Hand 
Delivery: Room PL–401 on the plaza 
level of the Nassif Building, 400 
Seventh Street, SW., Washington, DC. It 
is requested, but not required, that two 
copies of the comments be provided. 
The Docket Section is open on 
weekdays from 10 a.m. to 5 p.m. except 
Federal holidays. Comments may be 
submitted electronically by logging onto 
the Docket Management System Web 
site at http://dms.dot.gov. Click on 
‘‘Help’’ to obtain instructions for filing 
the document electronically. Comments 
may be faxed to 1–202–493–2251, or 
may be submitted to the Federal 
eRulemaking Portal: go to http://
www.regulations.gov. Follow the online 
instructions for submitting comments. 

The petition, supporting materials, 
and all comments received before the 
close of business on the closing date 
indicated below will be filed and will be 
considered. All comments and 
supporting materials received after the 
closing date will also be filed and will 
be considered to the extent possible. 
When the petition is granted or denied, 
notice of the decision will be published 
in the Federal Register pursuant to the 
authority indicated below. 

Comment closing date: June 30, 2005.

Authority: 49 U.S.C. 30118, 30120: 
delegations of authority at CFR 1.50 and 
501.8.

Issued on: May 23, 2005. 

Ronald L. Medford, 
Senior Associate Administrator for Vehicle 
Safety.
[FR Doc. 05–10689 Filed 5–27–05; 8:45 am] 
BILLING CODE 4910–59–P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety 
Administration 

[Docket No. NHTSA 2005–20047; Notice 2] 

Bridgestone/Firestone North America 
Tire, LLC. Denial of Application for 
Decision of Inconsequential 
Noncompliance 

Bridgestone/Firestone North America 
Tire, LLC has determined that 
approximately 323 size 445/50R22.5 20 
Ply, Load Range ‘L’, Bridgestone S892 
tires do not meet the labeling 
requirements mandated by Federal 
Motor Vehicle Safety Standard (FMVSS) 
No. 109, ‘‘New Pneumatic Tires.’’ 

Pursuant to 49 U.S.C. 30118(d) and 
30120(h), Bridgestone/Firestone has 
petitioned for a determination that this 
noncompliance is inconsequential to 
motor vehicle safety and has filed an 
appropriate report pursuant to 49 CFR 
Part 573, ‘‘Defect and Noncompliance 
Reports.’’ FMVSS No. 109 (S4.3(b)) and 
(S4.3(c)) require that each tire shall have 
permanently molded the maximum 
permissible inflation pressure and the 
maximum load rating of the tire, 
respectively. Notice of receipt of the 
application was published, with a 30-
day comment period, on February 9, 
2005 in the Federal Register (70 FR 
6923). NHTSA received no comment on 
this application. 

The noncompliance with S4.3(c) 
relates to the sidewall markings. 
Bridgestone/Firestone Tochigi, Japan 
Plant produced approximately 323 tires 
with incorrect markings. The 
noncompliant tires were marked: ‘‘Max 
Load 4540 Kg (10,000 lbs.) @ 790 kPa 
(115 psi).’’ The correct marking is as 
follows: ‘‘Max Load 4625 Kg (10,200 
lbs.) @ 830 kPa (120 psi).’’ 

Bridgestone/Firestone believes that 
the noncompliance described herein is 
inconsequential as it relates to motor 
vehicle safety because the load molded 
on the tire is less than the actual 
prescribed maximum load. Thus the 
tires can easily accommodate the load 
they will likely carry per tire 
application. Therefore, Bridgestone/
Firestone believes this noncompliance 
is particularly unlikely to have an 
adverse effect on motor vehicle safety 
and is clearly inconsequential in that 
regard. The noncompliant tires meet or 
exceed all performance requirements of 
FMVSS No. 109 and will have no 
impact on the operational performance 
or safety of vehicles on which these tires 
are mounted. 

The agency believes that the true 
measure of inconsequentiality to motor 
vehicle safety is the effect of the 
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noncompliance on the operational 
safety of vehicles on which these tires 
are mounted. The correct label for max 
load at max pressure is ‘‘10200 lbs @ 
120 psi’’. The incorrect label says 
‘‘10,000 lbs @ 115 psi’’. Although the 
max load is labeled to be less on the 
incorrect label than the actual max load, 
the pressure is also lower, which has an 
effect on the load bearing ability of the 
tire. Referencing the European Tyre and 
Rim Technical Organization tire tables 
for that size tire reveals that a 445/
50R22.5 tire that has a max load at max 
pressure of 10,200 lbs @ 120 psi, will be 
able to support 9860 lbs @ 115 psi. 
Therefore, at 115 psi the tire will be able 
to support 140 lbs less than the 10,000 
lbs stated. Hence the incorrect label 
would allow the tire to be overloaded at 
the stated max pressure of 115 psi. 

In consideration of the foregoing, 
NHTSA has decided that the applicant 
does not meet its burden of persuasion 
that the noncompliance is 
inconsequential to motor vehicle safety. 
Accordingly, its application is denied 
and the applicant is not exempted from 
providing the notification of the 
noncompliance as required by 49 U.S.C. 
30118, and from remedying the 
noncompliance, as required by 49 
U.S.C. 30120.
(49 U.S.C. 301118, 301120; delegations of 
authority at 49 CFR 1.50 and 501.8)

Issued on: May 24, 2005. 
Stephen R. Kratzke, 
Associate Administrator for Rulemaking.
[FR Doc. 05–10722 Filed 5–27–05; 8:45 am] 
BILLING CODE 4910–59–P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety 
Administration 

[NHTSA–03–14372] 

Insurer Reporting Requirements; 
Reports Under 49 U.S.C. on Section 
33112(c)

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), 
Department of Transportation.
ACTION: Notice of availability.

SUMMARY: This notice announces 
publication by NHTSA of the annual 
insurer report on motor vehicle theft for 
the 2000 reporting year. Section 
33112(h) of Title 49 of the U.S. Code, 
requires this information to be compiled 
periodically and published by the 
agency in a form that will be helpful to 
the public, the law enforcement 
community, and Congress. As required 
by section 33112(c), this report provides 

information on theft and recovery of 
vehicles; rating rules and plans used by 
motor vehicle insurers to reduce 
premiums due to a reduction in motor 
vehicle thefts; and actions taken by 
insurers to assist in deterring thefts.
ADDRESSES: Interested persons may 
obtain a copy of this report and 
appendices by contacting the U.S. 
Department of Transportation, Docket 
Management, Room PL–401, 400 
Seventh Street, SW., Washington, DC 
20590. (Docket hours are from 10 a.m. 
to 5 p.m.). Requests should refer to 
Docket No. 2003–14372. This report 
without appendices may also be viewed 
on-line at: http://www.nhtsa.dot.gov/
cars/rules/theft.
FOR FURTHER INFORMATION: Ms. Rosalind 
Proctor, Office of International Policy, 
Fuel Economy and Consumer Programs, 
NHTSA, 400 Seventh Street, SW., 
Washington, DC 20590. Ms. Proctor’s 
telephone number is (202) 366–0846. 
Her fax number is (202) 493–2290.
SUPPLEMENTARY INFORMATION: The Motor 
Vehicle Theft Law Enforcement Act of 
1984 (Theft Act) was implemented to 
enhance detection and prosecution of 
motor vehicle theft (Pub. L. 98–547). 
The Theft Act added a new Title VI to 
the Motor Vehicle Information and Cost 
Savings Act, which required the 
Secretary of Transportation to issue a 
theft prevention standard for identifying 
major parts of certain high-theft lines of 
passenger cars. The Act also addressed 
several other actions to reduce motor 
vehicle theft, such as increased criminal 
penalties for those who traffic in stolen 
vehicles and parts, curtailment of the 
exportation of stolen motor vehicles and 
off-highway mobile equipment, 
establishment of penalties for 
dismantling vehicles for the purpose of 
trafficking in stolen parts, and 
development of ways to encourage 
decreases in premiums charged to 
consumers for motor vehicle theft 
insurance. 

This notice announces publication by 
NHTSA of the annual insurer report on 
motor vehicle theft for the 2000 
reporting year. Section 33112(h) of Title 
49 of the U.S. Code, requires this 
information to be compiled periodically 
and published by the agency in a form 
that will be helpful to the public, the 
law enforcement community, and 
Congress. As required by section 
33112(h), this report focuses on the 
assessment of information on theft and 
recovery of motor vehicles, 
comprehensive insurance coverage and 
actions taken by insurers to reduce 
thefts for the 2000 reporting period. 

Section 33112 of Title 49 requires 
subject insurers or designated agents to 

report annually to the agency on theft 
and recovery of vehicles, on rating rules 
and plans used by insurers to reduce 
premiums due to a reduction in motor 
vehicle thefts, and on actions taken by 
insurers to assist in deterring thefts. 
Rental and leasing companies also are 
required to provide annual theft reports 
to the agency. In accordance with 49 
CFR 544.5, each insurer, rental and 
leasing company to which this 
regulation applies must submit a report 
annually not later than October 25, 
beginning with the calendar year for 
which they are required to report. The 
report would contain information for 
the calendar year three years previous to 
the year in which the report is filed. The 
report that was due by October 25, 2003 
contains the required information for 
the 2000 calendar year. Interested 
persons may obtain a copy of individual 
insurer reports for CY 2000 by 
contacting the U.S. Department of 
Transportation, Docket Management, 
Room PL–401, 400 Seventh Street, SW., 
Washington, DC 20590. (Docket hours 
are from 10 a.m. to 5 p.m.). Requests 
should refer to Docket No. 2003–14372. 

The annual insurer reports provided 
under section 33112 are intended to aid 
in implementing the Theft Act and 
fulfilling the Department’s requirements 
to report to the public the results of the 
insurer reports. The first annual insurer 
report, referred to as the Section 612 
Report on Motor Vehicle Theft, was 
prepared by the agency and issued in 
December 1987. The report included 
theft and recovery data by vehicle type, 
make, line, and model which were 
tabulated by insurance companies and, 
rental and leasing companies. 
Comprehensive premium information 
for each of the reporting insurance 
companies was also included. This 
report, the sixteenth, discloses the same 
subject information and follows the 
same reporting format.

Issued on: May 23, 2005. 

Stephen R. Kratzke, 
Associate Administrator for Rulemaking.
[FR Doc. 05–10695 Filed 5–27–05; 8:45 am] 

BILLING CODE 4910–59–P
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DEPARTMENT OF THE TREASURY

Office of the Comptroller of the 
Currency 

FEDERAL RESERVE SYSTEM 

FEDERAL DEPOSIT INSURANCE 
CORPORATION 

Agency Information Collection 
Activities; Submission for OMB 
Review; Comment Request

AGENCIES: Office of the Comptroller of 
the Currency (OCC), Treasury; Board of 
Governors of the Federal Reserve 
System (Board); and Federal Deposit 
Insurance Corporation (FDIC).
ACTION: Notice of information collection 
to be submitted to OMB for review and 
approval under the Paperwork 
Reduction Act of 1995. 

SUMMARY: In accordance with the 
requirements of the Paperwork 
Reduction Act of 1995 (44 U.S.C. 
chapter 35), the OCC, the Board, and the 
FDIC (the ‘‘agencies’’) may not conduct 
or sponsor, and the respondent is not 
required to respond to, an information 
collection unless it displays a currently 
valid Office of Management and Budget 
(OMB) control number. On April 29, 
2004, the agencies requested public 
comment for 60 days on proposed 
revisions to the instructions for the 
Consolidated Reports of Condition and 
Income (Call Report), which are 
currently approved collections of 
information. After considering the 
comments received, the Federal 
Financial Institutions Examination 
Council (FFIEC), of which the agencies 
are members, has adopted the proposed 
instructional revisions and also will add 
new items to the Call Report based on 
suggestions by commenters. In addition, 
on March 11, 2005, the agencies 
requested public comment for 60 days 
on other proposed revisions to the Call 
Report. The FFIEC and the agencies 
have considered the comments received 
on these additional revisions, which the 
FFIEC has adopted as proposed. The 
agencies are submitting the revisions 
adopted by the FFIEC to OMB for 
review and approval.
DATES: Comments must be submitted on 
or before June 30, 2005.
ADDRESSES: Interested parties are 
invited to submit written comments to 
any or all of the agencies. All comments, 
which should refer to the OMB control 
number(s), will be shared among the 
agencies. 

OCC: You may submit comments, 
identified by [Attention: 1557–0081], by 
any of the following methods: 

• E-mail: 
regs.comments@occ.treas.gov. Include 
[Attention: 1557–0081] in the subject 
line of the message. 

• Fax: (202) 874–4448. 
• Mail: Public Information Room, 

Office of the Comptroller of the 
Currency, 250 E Street, SW., Mailstop 
1–5, Washington, DC 20219; Attention: 
1557–0081. 

Public Inspection: You may inspect 
and photocopy comments at the Public 
Information Room. You can make an 
appointment to inspect the comments 
by calling (202) 874–5043. 

Board: You may submit comments, 
which should refer to ‘‘Consolidated 
Reports of Condition and Income, 7100–
0036,’’ by any of the following methods: 

• Agency Web Site: http://
www.federalreserve.gov. Follow the 
instructions for submitting comments 
on the http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm. 

• Federal eRulemaking Portal: http://
www.regulations.gov. Follow the 
instructions for submitting comments. 

• E-mail: 
regs.comments@federalreserve.gov. 
Include docket number in the subject 
line of the message. 

• Fax: 202–452–3819 or 202–452–
3102. 

• Mail: Jennifer J. Johnson, Secretary, 
Board of Governors of the Federal 
Reserve System, 20th Street and 
Constitution Avenue, NW., Washington, 
DC 20551. 

All public comments are available 
from the Board’s Web site at http://
www.federalreserve.gov/generalinfo/
foia/ProposedRegs.cfm as submitted, 
except as necessary for technical 
reasons. Accordingly, your comments 
will not be edited to remove any 
identifying or contact information. 
Public comments may also be viewed 
electronically or on paper in Room MP–
500 of the Board’s Martin Building (20th 
and C Streets, NW.) between 9 a.m. and 
5 p.m. on weekdays. 

FDIC: You may submit comments, 
which should refer to ‘‘Consolidated 
Reports of Condition and Income, 3064–
0052,’’ by any of the following methods: 

• http://www.FDIC.gov/regulations/
laws/federal/propose.html. 

• E-mail: comments@FDIC.gov. 
Include ‘‘Consolidated Reports of 
Condition and Income, 3064–0052’’ in 
the subject line of the message. 

• Mail: Steven F. Hanft (202–898–
3907), Paperwork Clearance Officer, 
Room MB–3064, Federal Deposit 
Insurance Corporation, 550 17th Street, 
NW., Washington, DC 20429. 

• Hand Delivery: Comments may be 
hand delivered to the guard station at 
the rear of the 550 17th Street Building 

(located on F Street) on business days 
between 7 a.m. and 5 p.m. 

Public Inspection: You may inspect 
comments at the FDIC Public 
Information Center, Room 100, 801 17th 
Street, NW., between 9 a.m. and 4:30 
p.m. on business days. 

A copy of the comments may also be 
submitted to the OMB desk officer for 
the agencies: Mark Menchik, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, New 
Executive Office Building, Room 10235, 
Washington, DC 20503, or electronic 
mail to mmenchik@omb.eop.gov.
FOR FURTHER INFORMATION CONTACT: For 
further information about the revisions 
discussed in this notice, please contact 
any of the agency clearance officers 
whose names appear below. In addition, 
copies of Call Report forms can be 
obtained at the FFIEC’s Web site (http:/
/www.ffiec.gov/ffiec_report_forms.htm). 

OCC: Mary Gottlieb, OCC Clearance 
Officer, or Camille Dixon, (202) 874–
5090, Legislative and Regulatory 
Activities Division, Office of the 
Comptroller of the Currency, 250 E 
Street, SW., Washington, DC 20219. 

Board: Michelle E. Long, Clearance 
Officer, (202) 452–3829, Division of 
Research and Statistics, Board of 
Governors of the Federal Reserve 
System, 20th and C Streets, NW., 
Washington, DC 20551. 
Telecommunications Device for the Deaf 
(TDD) users may call (202) 263–4869. 

FDIC: Steven F. Hanft, Paperwork 
Clearance Officer, (202) 898–3907, Legal 
Division, Federal Deposit Insurance 
Corporation, 550 17th Street, NW., 
Washington, DC 20429.
SUPPLEMENTARY INFORMATION: Request 
for OMB approval to revise the currently 
approved collections of information 
identified below. 

The effect of the proposed revisions to 
the reporting requirements for the Call 
Report will vary from institution to 
institution depending on the 
institution’s involvement with the types 
of activities or transactions to which the 
proposed changes apply. More 
specifically, the agencies expect that the 
reporting changes that relate to certain 
securitized U.S. government-guaranteed 
or -insured residential mortgage loans 
will primarily affect the small 
percentage of institutions that originate 
or purchase and then securitize these 
loans. The revisions to the Call Report 
dealing with acquired loans with 
evidence of deterioration of credit 
quality since origination, including 
acquisitions of such loans in business 
combinations accounted for using the 
purchase method, will generally apply 
only to the limited number of 
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1 The OTS joined with the agencies in the April 
2004 proposal. The OTS intends to follow a course 
of action similar to the agencies with respect to 
mortgage loans subject to buy-back provisions in 
the future when updating the reporting 
requirements for the Thrift Financial Report.

institutions that are involved in 
purchase business combinations or that 
engage in purchases of loans with credit 
quality problems as a business activity. 
The agencies estimate that 
implementation of these reporting 
changes will result in a small increase 
in the current reporting burden imposed 
by the Call Report for those institutions 
involved with these activities and 
transactions. The following burden 
estimates include the effect of the 
proposed revisions. 

Report Title: Consolidated Reports of 
Condition and Income (Call Report). 

Form Number: Call Report: FFIEC 031 
(for banks with domestic and foreign 
offices) and FFIEC 041 (for banks with 
domestic offices only). 

Frequency of Response: Quarterly. 
Affected Public: Business or other for-

profit. 

OCC 

OMB Number: 1557–0081. 
Estimated Number of Respondents: 

2,000 national banks. 
Estimated Time per Response: 46.45 

burden hours. 
Estimated Total Annual Burden: 

371,633 burden hours. 
Board: 
OMB Number: 7100–0036. 
Estimated Number of Respondents: 

922 state member banks. 
Estimated Time per Response: 52.38 

burden hours. 
Estimated Total Annual Burden: 

193,177 burden hours. 

FDIC 

OMB Number: 3064–0052. 
Estimated Number of Respondents: 

5,263 insured state nonmember banks. 
Estimated Time per Response: 37.10 

burden hours. 
Estimated Total Annual Burden: 

781,029 burden hours. 
The estimated time per response for 

the Call Report is an average that varies 
by agency because of differences in the 
composition of the institutions under 
each agency’s supervision (e.g., size 
distribution of institutions, types of 
activities in which they are engaged, 
and existence of foreign offices). The 
average reporting burden for the Call 
Report includes the effect on burden of 
the new Central Data Repository (CDR) 
system that the agencies are developing 
for processing Call Reports. The time 
per response for the Call Report is 
estimated to range from 15 to 600 hours, 
depending on an individual institution’s 
circumstances, before considering the 
effect of voluntary testing and global 
enrollment activities related to the CDR. 
The reporting burden for testing and 
enrollment activities for an individual 

institution is estimated to range from 16 
to 69 hours, depending on the 
institution’s level of participation. 

General Description of Reports 
These information collections are 

mandatory: 12 U.S.C. 161 (for national 
banks), 12 U.S.C. 324 (for state member 
banks), and 12 U.S.C. 1817 (for insured 
state nonmember commercial and 
savings banks). Except for selected 
items, these information collections are 
not given confidential treatment. 

Abstract 
Institutions file Call Reports with the 

agencies each quarter for the agencies’ 
use in monitoring the condition, 
performance, and risk profile of 
individual institutions and the industry 
as a whole. In addition, Call Reports 
provide the most current statistical data 
available for evaluating institutions’ 
corporate applications such as mergers, 
for identifying areas of focus for both 
on-site and off-site examinations, and 
for monetary and other public policy 
purposes. Call Reports are also used to 
calculate all institutions’ deposit 
insurance and Financing Corporation 
assessments and national banks’ 
semiannual assessment fees.

Current Actions 

I. Overview 
On April 29, 2004, the agencies 

(together with the Office of Thrift 
Supervision (OTS)) jointly published a 
notice soliciting comments for 60 days 
on proposed revisions to the Call Report 
(69 FR 23502). This joint notice 
requested comment on two proposed 
instructional changes that would affect 
how institutions report certain 
information in the Call Report, but the 
notice did not propose to change the 
report forms themselves. First, the 
agencies proposed to change and clarify 
the reporting requirements related to 
certain U.S. Government-guaranteed or 
-insured residential mortgage loans 
backing Government National Mortgage 
Association (GNMA) securities that 
meet certain delinquency criteria and 
are subject to seller buy-back provisions, 
i.e., ‘‘GNMA loans.’’ These clarifications 
involved the reporting of GNMA loans 
as delinquent and the balance sheet 
classification of property backing a 
delinquent GNMA loan on which an 
institution has foreclosed. Second, the 
agencies proposed to change the 
reporting requirements for ‘‘when-
issued’’ securities from settlement date 
accounting to trade date accounting. 

The agencies received 13 comments 
on their April 2004 proposal, ten from 
banks and banking organizations, two 
from bankers’ associations, and one 

from a trade group whose members 
include banking organizations. Only 
two of the commenters addressed both 
of the subjects in the agencies’ April 
2004 proposal. The FFIEC and the 
agencies have considered these 
comments and have decided to proceed 
with the instructional revisions 
pertaining to mortgage loans subject to 
buy-back provisions, but with the 
addition of new items to the Call Report 
schedules in which banks report 
information on past due loans and on 
other real estate owned.1 The FFIEC and 
the agencies also have decided against 
requiring trade date accounting for all 
‘‘when-issued’’ securities. These 
decisions are discussed below.

In addition, on March 11, 2005, the 
agencies jointly published a notice 
requesting comment on proposed 
revisions to the Call Report in response 
to Statement of Position 03–3, 
Accounting for Certain Loans or Debt 
Securities Acquired in a Transfer (SOP 
03–3), which was issued by the 
American Institute of Certified Public 
Accountants (70 FR 12269). SOP 03–3 
applies to loans acquired in fiscal years 
beginning after December 15, 2004. The 
agencies proposed to add three items to 
the Call Report relating to loans within 
the scope of SOP 03–3. The agencies 
also proposed a revision to the Call 
Report instructions to explain how the 
delinquency status of loans within the 
scope of SOP 03–3 should be 
determined for purposes of disclosing 
past due loans in the Call Report. 

The agencies received three 
comments in response to their March 
2005 proposal, one from a community 
bank trade association, one from a large 
banking organization, and another from 
a trade group outside the banking 
industry. The FFIEC and the agencies 
have considered these comments and, as 
discussed below, have decided to 
proceed with the SOP 03–3 changes as 
proposed. 

The revisions to the Call Report have 
been approved for publication by the 
FFIEC. The agencies will implement the 
proposed Call Report changes as of the 
June 30, 2005, report date, except for the 
revisions pertaining to foreclosed 
properties backing delinquent GNMA 
loans. Nonetheless, as is customary for 
Call Report changes, if the information 
to be reported in accordance with the 
revised reporting requirements is not 
readily available, institutions are 
advised that they may report reasonable 
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2 Only eight of the ten commenters specifically 
addressed foreclosed property.

3 This guidance can be accessed at http://www.
sec.gov/divisions/corpfin/acctdis030405.htm.

estimates of this information for the 
report date as of which the proposed 
changes first take effect, i.e., June 30, 
2005. With respect to the reporting of 
foreclosed properties backing GNMA 
loans, institutions should report these 
properties in their Call Reports in 
accordance with their existing reporting 
policies for such properties through the 
December 31, 2005, report date. 
Effective with the March 31, 2006, 
report date, all institutions should 
report these properties as other real 
estate owned on the balance sheet and 
disclose the amount in a new subitem 
that will be added to the Call Report 
schedule in which information on the 
composition of other real estate owned 
is reported. 

Type of Review: Revision of currently 
approved collections.

II. Revisions to the Call Report 

A. GNMA Buy-Back Option 

Under the GNMA Mortgage-Backed 
Securities Guide, the issuer of GNMA 
securities has the option to repurchase 
individual Federal Housing 
Administration (FHA), Department of 
Veterans Affairs/Veterans 
Administration (VA), and Farmers 
Home Administration (FmHA) mortgage 
loans backing the securities when these 
GNMA loans meet certain delinquency 
criteria. Because of this option, if and 
when individual loans that have been 
accounted for as sold in accordance 
with Statement of Financial Accounting 
Standards No. 140, Accounting for 
Transfers and Servicing of Financial 
Assets and Extinguishments of 
Liabilities (FAS 140), later meet 
GNMA’s specified delinquency criteria 
and are eligible for repurchase, FAS 140 
requires these individual delinquent 
GNMA loans to be brought back onto 
the issuer’s books as assets, along with 
an offsetting liability. This rebooking of 
the GNMA loans is required regardless 
of whether the issuer intends to exercise 
the buy-back option. 

The agencies proposed that all 
delinquent rebooked GNMA loans 
(including those for which the 
institution is taking steps to foreclose on 
the real estate collateral at the time of 
repurchase, but for which the sheriff’s 
sale has not yet taken place) should be 
reported as past due on Call Report 
Schedule RC–N—Past Due and 
Nonaccrual Loans, Leases, and Other 
Assets, in accordance with their 
contractual terms. As part of this 
change, the agencies proposed to 
eliminate an existing provision in the 
Call Report instructions that permits 
institutions not to report delinquent 
GNMA loans that are repurchased when 

they are ‘‘in foreclosure status’’ at the 
time of repurchase as past due loans in 
Schedule RC–N, provided the 
government reimbursement process is 
proceeding normally. In proposing this 
reporting change, the agencies noted 
that delinquent rebooked GNMA loans 
would also be reported in supplemental 
items 10 and 10.a of Schedule RC–N, 
which disclose amounts for past due 
loans wholly or partially guaranteed or 
insured by the U.S. Government. These 
items supplement the main body of the 
past due loans schedule by providing 
information that enables users of the 
Call Report to determine the amount of 
an institution’s total delinquent loans 
that are not protected by a U.S. 
Government guarantee or insurance. 

In addition, the agencies proposed 
that, when an institution forecloses on 
real estate backing a delinquent GNMA 
loan that it has rebooked as an asset, it 
should report the property as ‘‘other real 
estate owned’’ and not as an ‘‘other 
asset’’ on the Call Report balance sheet. 
The foreclosed property should be 
reported in this manner beginning at the 
time of foreclosure until it has been 
sold, transferred to HUD, or otherwise 
disposed of. 

The agencies received ten comments 
addressing the portion of the April 2004 
proposal on GNMA loan reporting 
issues. With one exception, commenters 
disagreed with the agencies’ proposed 
reporting treatment for past due GNMA 
loans and foreclosed property.2 One 
commenter did ‘‘not object to the 
proposal that all delinquent rebooked 
GNMA loans should be treated 
consistently and reported as past due’’ 
in the schedule for past due loans, 
observing that users of this schedule 
‘‘will have a method to identify the 
amount of loans that are not guaranteed 
by the U.S. Government.’’ However, this 
commenter did not favor the proposed 
treatment of foreclosed property.

Delinquency Reporting 
With respect to delinquency 

reporting, nine commenters did not 
support reporting rebooked past due 
GNMA loans in the main body of Call 
Report Schedule RC–N. These 
commenters recommended that if these 
delinquent loans must be reported in 
this schedule, they should be reported 
only in a Memorandum section of the 
schedule and should not be aggregated 
with other past due loans. They favored 
segregated reporting for the GNMA 
loans because these loans have a 
different risk profile than other past due 
loans due to their guarantees or 

insurance. These commenters stated 
that reporting these delinquent 
rebooked GNMA loans with the other 
past due loans will skew analytical 
ratios used to evaluate credit risk, which 
will lead to misinterpretation of the past 
due data and cause banks to have to 
respond to questions regarding these 
data. One commenter specifically 
suggested that if the agencies decided to 
proceed with the proposed inclusion of 
delinquent rebooked GNMA loans in the 
body of the past due schedule, ‘‘a 
separate line should be added for past 
due GNMA loans.’’ Nevertheless, this 
commenter also expressed concern that 
the agencies’ proposed past due 
reporting treatment in Schedule RC–N 
would produce disparities between the 
Call Report past due schedule and the 
past due reporting by public banking 
organizations in their filings with the 
Securities and Exchange Commission 
(SEC). 

The agencies do not believe that their 
proposal to include delinquent 
rebooked GNMA loans in the body of 
the past due schedule should lead to 
inconsistencies in the disclosure of 
these loans in the Call Report and in 
SEC filings. Accounting staff members 
in the SEC’s Division of Corporation 
Finance prepared guidance on ‘‘Current 
Accounting and Disclosure Issues in the 
Division of Corporation Finance’’ dated 
November 30, 2004, and updated on 
March 4, 2005. Both versions of this 
guidance discuss ‘‘Accounting for Loans 
or Other Receivables Covered by 
Buyback Provisions,’’ including, but not 
limited to, loans securitized through 
GNMA.3 (See Section II.K.1. of the SEC 
staff’s November 2004 guidance, which 
was carried forward without revision to 
Section II.N.1. of the March 2005 
guidance.) The SEC staff’s discussion of 
this topic states the following 
concerning loans, including GNMA 
loans, that have been ‘‘re-recognized,’’ 
i.e., rebooked as assets in accordance 
with FAS 140:

In the event that loans re-recognized by the 
transferor have the risk elements 
contemplated by Item III.C.1. of Industry 
Guide 3 (i.e., nonaccrual, past due, 
restructured), the amount of such loans 
should be included in the disclosures 
required by that Item. Supplemental 
disclosures may be made to facilitate 
understanding of the aggregate amounts 
reported pursuant to Item III.C.1. These 
disclosures may include, for example, 
information as to the nature of the loans, any 
guarantees, the extent of collateral, or 
amounts in process of collection. For 
example, if a loan re-recognized by a 
transferor is accruing, but it is contractually 
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4 In addition, if a bank services but did not 
originate mortgage loans backing a GNMA security, 
i.e., where the bank was not the transferor of the 
losses that have been securitized, the servicing bank 
should also include any government-guaranteed or 
-insured mortgage ooans that it has purchased out 
of the securitization in Schedule RC–R, items 10 
and 10b, even if the bank was not required to record 
the delinquent loans as assets prior to purchasing 
the loans.

past due 90 days or more as to principal or 
interest, that loan should be included in the 
disclosure required by Item III.C.1(b) even if 
the loan is guaranteed through a government 
program, such as the Veterans 
Administration (VA) or Federal Housing 
Authority (FHA).

As recognized by the SEC staff, 
delinquent rebooked GNMA loans are to 
be included in the aggregate past due 
disclosures required by Industry Guide 
3. However, public banking 
organizations may provide 
supplemental disclosure of the fact that 
these loans are guaranteed or insured by 
the U.S. Government to assist users in 
understanding the aggregate amounts of 
past due loans. The agencies’ proposal 
for reporting past due rebooked GNMA 
loans in Call Report Schedule RC–N 
parallels the SEC staff’s guidance 
because this schedule includes items 
that permit the ‘‘supplemental 
disclosure’’ of the amount of past due 
loans wholly or partially guaranteed or 
insured by the U.S. Government. 
Nevertheless, the agencies and other 
users of the supplemental Schedule RC–
N items on past due government-
guaranteed or -insured loans would 
benefit from having delinquent 
rebooked GNMA loans identified 
separately from other past due 
government-guaranteed or -insured 
loans, especially for institutions that 
have securitized and sold a significant 
volume of GNMA loans. 

Accordingly, the agencies have 
decided to proceed with their original 
proposal that would require rebooked 
GNMA loans that are past due to be 
reported in the main body of Call Report 
Schedule RC–N and in supplemental 
item 10, ‘‘Loans and leases reported in 
items 1 through 8 above which are 
wholly or partially guaranteed by the 
U.S. Government.’’ However, based on 
suggestions from commenters, the 
agencies will add a new supplemental 
item 10.b to Schedule RC–N effective 
June 30, 2005, in which banks would 
report ‘‘Rebooked ‘‘GNMA loans’’ that 
have been repurchased or are eligible for 
repurchase included in item 10 
above.’’. 4

In this regard, the agencies note that 
banks that originate and hold FHA, VA, 
and FmHA mortgage loans in their loan 
portfolios, rather than securitizing and 
selling them in the form of GNMA 

securities, currently report these loans 
as past due in the main body of Call 
Report Schedule RC–N if and when 
these loans become delinquent. These 
past due loans are also reported in 
existing supplemental items 10 and 10.a 
for past due loans wholly or partially 
guaranteed or insured by the U.S. 
Government in Call Report Schedule 
RC–N. The reporting treatment of these 
guaranteed and insured loans in 
Schedule RC–N will not change. 

Foreclosed Real Estate 
Commenters on the portion of the 

agencies’ April 2004 proposal on GNMA 
loans objected to the proposed balance 
sheet classification of foreclosed real 
estate collateral backing delinquent 
GNMA loans as ‘‘other real estate 
owned.’’ Commenters recommended 
that institutions report such real estate 
as ‘‘other assets’’ because they do not 
believe that institutions are exposed to 
the underlying risk of the real estate, 
despite the foreclosure, due to the 
insurance or guarantee by the U.S. 
Government. They also observed that, in 
contrast to foreclosed real estate arising 
from other types of loans, institutions 
do not intend to sell foreclosed 
properties resulting from GNMA loans 
in order to recover the value of these 
assets. Instead, institutions look to their 
claim on the U.S. Government for 
recovery. 

The agencies have reviewed and 
considered these comments. As stated 
in the April 2004 proposal, the U.S. 
Department of Housing and Urban 
Development (HUD), the federal entity 
that administers the GNMA program, 
cannot accept a foreclosed property nor 
can the government guarantee or 
insurance be honored until all legal 
actions related to the foreclosure 
process have been completed. 
Commenters confirmed that certain 
conditions must be met before a 
property can be conveyed to HUD. 
While these conditions normally will be 
met, whether they will ultimately be 
met for an individual property is not 
known at the time of foreclosure. For 
example, the servicing guide for VA 
loans indicates the circumstances in 
which foreclosed property would not be 
conveyed, including when the VA 
issues ‘‘no-bid’’ advice (because the 
VA’s cost of paying its guarantee is less 
than its estimated cost of taking 
possession of the property and selling it) 
and when there has been a failure to 
follow the regulations upon which the 
VA’s guarantee is based. 

Although the existence of insurance 
or a guarantee from the U.S. 
Government on a particular foreclosed 
loan will aid in determining whether 

the carrying value of the asset is 
recoverable, it does not determine the 
classification of the asset upon 
foreclosure. Because an institution’s 
claim against the U.S. Government is 
effectively conditional until all the 
conditions have been met for the 
conveyance of a foreclosed property to 
HUD, the asset resulting from an 
institution’s foreclosure on a delinquent 
GNMA loan has more of the 
characteristics of real estate than a 
receivable from the U.S. Government. 
Accordingly, the agencies believe that, 
for Call Report balance sheet purposes, 
it is more appropriate to view this asset 
as other real estate owned than as a 
receivable at foreclosure. 

The agencies recognize that the more 
common practice is for institutions that 
foreclose on delinquent GNMA loans to 
report the resulting asset as an ‘‘other 
asset’’ rather than ‘‘other real estate 
owned’’ on the Call Report balance 
sheet. In this regard, some commenters 
recommended that if the agencies 
concluded that these assets should not 
be reported as ‘‘other assets,’’ there 
should be separate disclosure of these 
assets in the Call Report because of the 
difference in their risk profile compared 
to other types of foreclosed real estate. 
The agencies see merit in enabling 
institutions with foreclosed properties 
from GNMA loans to distinguish the 
amount of these properties from other 
foreclosed properties. Therefore, the 
agencies will delay the implementation 
date for institutions to report foreclosed 
real estate from GNMA loans as ‘‘other 
real estate owned’’ on the balance sheet 
until the March 31, 2006, report date. 
The agencies will also add a new 
subitem to Schedule RC–M, item 3.b, 
‘‘All other real estate owned,’’ to enable 
institutions to disclose the amount of 
such real estate in the March 2006 Call 
Report. Until then, i.e., through the 
December 31, 2005, report date, 
institutions should continue to report 
these foreclosed properties in their Call 
Reports in accordance with their 
existing reporting policies for such 
properties.

B. ‘‘When-Issued’’ Securities 
The agencies also proposed in April 

2004 to revise the Call Report Glossary 
entry for ‘‘When-Issued Securities 
Transactions,’’ which currently 
indicates that institutions should follow 
settlement date accounting for when-
issued securities, by replacing it with 
one that calls for trade date accounting 
for such securities. In addition, the 
agencies proposed to remove the 
references to commitments to purchase 
and sell when-issued securities from the 
instructions for Schedule RC–L, item 9, 
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5 As defined in SOP 03–3, the term ‘‘loans’’ 
includes ‘‘debt securities.’’

6 The outstanding balance is the undiscounted 
sum of all amounts, including amounts deemed 
principal, interest, fees, penalties, and other under 
the loan, owed to the bank at the report date, 
whether or not currently due and whether or not 
any such amounts have been charged off by the 
bank. However, the outstanding balance does not 
include amounts that would be accrued under the 
contract as interest, fees, penalties, and other after 
the report date.

7 Loans held for investment are those loans that 
the bank has the intent and ability to hold for the 
foreseeable future or until maturity or payoff. Thus, 
the outstanding balance and carrying amount of any 
purchased impaired loans that are held for sale 
would not be reported in these proposed 
Memorandum items.

‘‘All other off-balance sheet liabilities,’’ 
and item 10, ‘‘All other off-balance sheet 
assets,’’ respectively. Furthermore, the 
agencies proposed to revise the Call 
Report Glossary entry for ‘‘Trade Date 
and Settlement Date Accounting’’ to 
clarify that institutions should follow 
trade date accounting for all securities, 
including when-issued securities. 

Five commenters on the agencies’ 
April 2004 proposal addressed the 
reporting of when-issued securities, two 
of whom supported using trade date 
accounting for such securities. The 
other three commenters disagreed with 
the agencies’ proposal. These 
commenters noted that, under 
paragraph 59(a) of Statement of 
Financial Accounting Standards No. 
133, Accounting for Derivative 
Instruments and Hedging Activities, as 
amended (FAS 133), when-issued 
securities that meet certain criteria 
should be accounted for as derivatives 
rather than securities and, therefore, this 
derivatives accounting treatment should 
be followed in the Call Report. 

The agencies have reviewed relevant 
portions of FAS 133 and agree that, in 
appropriate circumstances, banks 
should report when-issued securities as 
derivatives and not as securities. 
Accordingly, the FFIEC and the agencies 
have concluded that they should not 
proceed with the three elements of their 
April 2004 proposal related to when-
issued securities. However, the agencies 
will clarify the Call Report instructions 
addressing when-issued securities, 
where necessary, to ensure that they are 
in conformity with FAS 133. 

C. Loans Within the Scope of SOP 03–
3 

SOP 03–3 applies to ‘‘purchased 
impaired loans,’’ i.e., loans 5 that a bank 
has purchased, including those acquired 
in a purchase business combination, 
when there is evidence of deterioration 
of credit quality since the origination of 
the loan and it is probable, at the 
purchase date, that the bank will be 
unable to collect all contractually 
required payments receivable. To assist 
the agencies in understanding the 
relationship between the allowance for 
loan and lease losses and the carrying 
amount of the loan portfolios of those 
banks whose portfolios include 
purchased impaired loans, the agencies 
proposed to add three items to the Call 
Report. All three of these items 
represent information included in the 
disclosures required by SOP 03–3. The 
agencies proposed to add two 
Memorandum items to Schedule RC–C, 

part I—Loans and Leases: (1) The 
outstanding balance 6 and (2) the 
carrying amount (before any loan loss 
allowances) as of the report date of the 
purchased impaired loans held for 
investment 7 that are included in 
Schedule RC–C. In addition, the 
agencies proposed to add a 
Memorandum item to Schedule RI–B, 
part II—Changes in Allowance for Loan 
and Lease Losses, in which banks would 
report the amount of post-acquisition 
loan loss allowances for purchased 
impaired loans held for investment that 
is included in the total amount of the 
allowance for loan and lease losses as of 
the report date.

The agencies also stated that they 
planned to revise the instructions to 
Schedule RC–N—Past Due and 
Nonaccrual Loans, Leases, and Other 
Assets, to explain how purchased 
impaired loans should be reported in 
this schedule. SOP 03–3 does not 
prohibit placing loans on nonaccrual 
status and any nonaccrual purchased 
impaired loans should be reported 
accordingly in Schedule RC–N. For 
those purchased impaired loans that are 
not on nonaccrual status, banks should 
determine the loans’ delinquency status 
in accordance with the contractual 
repayment terms of the loans without 
regard to the purchase price of (initial 
investment in) these loans or the 
amount and timing of the cash flows 
expected at acquisition. 

As previously mentioned, the 
agencies received three comments in 
response to their March 2005 proposed 
reporting revisions related to SOP 03–3, 
one from a community bank trade 
association, one from a large banking 
organization, and another from a trade 
group outside the banking industry. In 
its comment letter, the community bank 
trade association advised that, although 
most community banks it surveyed are 
not purchasers of impaired loans, the 
proposed items would add clarity to the 
Call Report for those that are. The 
association also stated that the 
additional time needed by bankers to 
report the proposed items may range 

from 10 minutes to one hour once the 
process for automating the reporting of 
this information has been created, 
which can be burdensome. The agencies 
note that the need for a bank that 
purchases impaired loans to establish a 
process to account for and track these 
loans is a result of SOP 03–3 becoming 
part of generally accepted accounting 
principles, which are the foundation for 
the Call Report, and would be necessary 
even if no new items were added to the 
Call Report for purchased impaired 
loans. The new items for purchased 
impaired loans produce only a small 
increase in the overall reporting burden 
for the Call Report because the overall 
burden represents an average across all 
institutions, including the vast majority 
that will not be purchasers of impaired 
loans. 

The community bank trade 
association also identified certain Call 
Report schedules that its member banks 
consider most burdensome because of 
the level of detail required. The agencies 
recognize these bankers’ concerns and 
are evaluating potential revisions to the 
Call Report that would reduce the level 
of detail for small institutions.

The large banking organization that 
commented on the SOP 03–3 revisions 
agreed with the proposed addition of 
items for the outstanding balance and 
carrying amount of purchased impaired 
loans and with the proposed use of 
contractual terms for determining the 
delinquency status of such loans for Call 
Report purposes. The organization also 
did not object to the proposed item for 
reporting amounts included in the 
allowance for loan and lease losses 
related to purchased impaired loans, but 
disagreed with the agencies’ statement 
in the March 2005 proposal that all 
post-acquisition impairments recorded 
under SOP 03–3 should be included in 
the allowance account. The organization 
stated that it plans to recognize 
impairments resulting from decreases in 
forecasted cash flows through interest 
income and only recognize impairments 
through the allowance for loan and lease 
losses when undiscounted forecasted 
cash flows decrease below the 
amortized cost of the purchased 
impaired loan or pool of loans. 

The agencies have considered the 
banking organization’s comment on 
post-acquisition impairments. After 
reviewing the relevant portions of SOP 
03–3 and discussing this comment with 
persons involved in the development of 
SOP 03–3, the agencies do not believe 
the interest income approach advocated 
by the banking organization is an 
appropriate application of this 
accounting standard. Such an approach 
will result in the recognition of interest 
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8 Schedule RC of the Call Report is the balance 
sheet.

income at an inappropriate percentage 
yield under the Statement of Position. 
Therefore, the agencies have decided 
against revising their statement in the 
March 2005 proposal that decreases in 
originally expected cash flows on a 
purchased impaired loan should be 
recognized as an impairment through an 
addition to the loan loss allowance. 

In its comment letter, the trade group 
from outside the banking industry did 
not address the SOP 03–3 revisions, but 
requested that the agencies revise 
several other items in the Call Report. 
The agencies will consider these 
suggested Call Report changes at a later 
date. 

D. Other Matters 
Call Report Schedule RC–R—

‘‘Regulatory Capital, does not currently 
allow a bank to report an amount in 
column B, ‘‘Items Not Subject to Risk-
Weighting,’’ of item 34, ‘‘Cash and 
balances due from depository 
institutions,’’ because such items were 
not expected to exist within this asset 
category when this schedule was 
originally designed. However, when 
amounts are included in column A, 
‘‘Totals (from Schedule RC 8),’’ of item 
34 for certain embedded derivatives, 
these embedded derivatives should be 
risk-weighted under the rules for 
derivatives rather than the rules that 
apply to the cash and due from asset 
account. As a result, banks contacted 
the agencies upon finding that they 
could not properly report the carrying 
amount of these derivatives in column 
B when allocating the total carrying 
amount of their ‘‘Cash and balances due 
from depository institutions’’ across the 
columns of item 34. In response to 
banks’ comments about this reporting 
difficulty, the agencies are revising 
Schedule RC–R to permit the use of 
column B of item 34.

A number of banks have requested 
that they be permitted to provide USA 
PATRIOT Act Section 314(a) Anti-
Money Laundering contact information 
for more than two contact persons at 
their institutions. The agencies are 
adding text fields for two additional 
contact persons that will enable a bank, 
at its option, to supply information for 
a third and fourth anti-money 
laundering contact person. This contact 
information is not released to the 
public. 

III. Request for Comment 
Public comment is requested on all 

aspects of this joint notice. In addition, 
comments are invited on: 

(a) Whether the proposed revisions to 
the Call Report collections of 
information are necessary for the proper 
performance of the agencies’ functions, 
including whether the information has 
practical utility; 

(b) The accuracy of the agencies’ 
estimates of the burden of the 
information collections as they are 
proposed to be revised, including the 
validity of the methodology and 
assumptions used; 

(c) Ways to enhance the quality, 
utility, and clarity of the information to 
be collected; 

(d) Ways to minimize the burden of 
information collections on respondents, 
including through the use of automated 
collection techniques or other forms of 
information technology; and 

(e) Estimates of capital or start up 
costs and costs of operation, 
maintenance, and purchase of services 
to provide information. 

Comments submitted in response to 
this joint notice will be shared among 
the agencies and will be summarized or 
included in the agencies’ requests for 
OMB approval. All comments will 
become a matter of public record. 
Written comments should address the 
accuracy of the burden estimates and 
ways to minimize burden as well as 
other relevant aspects of the information 
collection request.

Dated: May 25, 2005. 
Stuart E. Feldstein, 
Assistant Director, Legislative and Regulatory 
Activities Division, Office of the Comptroller 
of the Currency. 

Board of Governors of the Federal Reserve 
System, May 24, 2005. 
Robert deV. Frierson, 
Deputy Secretary of the Board. 

Dated at Washington, DC, this 25th day of 
May, 2005.
Federal Deposit Insurance Corporation. 
Robert E. Feldman, 
Executive Secretary.
[FR Doc. 05–10778 Filed 5–27–05; 8:45 am] 
BILLING CODE 4810–33; 6210–01; 6714–01–P

DEPARTMENT OF THE TREASURY

Internal Revenue Service 

Proposed Collection; Comment 
Request for Forms 1040–SS, 1040–PR, 
and Anejo H–PR

AGENCY: Internal Revenue Service (IRS), 
Treasury.
ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 

burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 
and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning Form 
1040–SS, U.S. Self-Employment Tax 
Return; Form 1040–PR, Planilla Para La 
Declaracion De La Contribucion Federal 
Sobre El Trabajo Por Cuenta Propia—
Puerto Rico; and Anejo H–PR, 
Contribuciones Sobre El Empleo De 
Empleados Domesticos.
DATES: Written comments should be 
received on or before August 1, 2005, to 
be assured of consideration.
ADDRESSES: Direct all written comments 
to Glenn P. Kirkland, Internal Revenue 
Service, room 6516, 1111 Constitution 
Avenue, NW., Washington, DC 20224.
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the forms and instructions 
should be directed to Larnice Mack, 
(202) 622–3179, Internal Revenue 
Service, room 6512, 1111 Constitution 
Avenue, NW., Washington, DC 20224, 
or through the Internet at 
Larnice.Mack@irs.gov.

SUPPLEMENTARY INFORMATION:
Title: Form 1040–SS, U.S. Self-

Employment Tax Return, Form 1040–
PR, Planilla Para La Declaracion De La 
Contribucion Federal Sobre El Trabajo 
Por Cuenta Propia—Puerto Rico; and 
Anejo H–PR, Contribuciones Sobre El 
Empleo De Empleados Domesticos. 

OMB Number: 1545–0090. 
Form Number: Forms 1040–SS, 1040–

PR, and Anejo H–PR. 
Abstract: Form 1040–SS is used by 

self-employed individuals in the Virgin 
Islands, Guam, American Samoa, and 
the Commonwealth of the Northern 
Mariana Islands to report and pay self-
employment tax and provide proper 
credit to the taxpayer’s social security 
account. Form 1040–PR is a Spanish 
version of Form 1040–SS for use in 
Puerto Rico. Anejo H–PR is used to 
compute household employment taxes. 
Form 1040–SS and Form 1040–PR are 
also used by bona-fide residents of 
Puerto Rico to claim the additional 
child tax credit. 

Current Actions: There are no changes 
being made to the forms at this time. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Individuals or 
households, business or other for-profit 
organizations and farms. 

Estimated Number of Responses: 
430,400. 
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Estimated Time per Respondent: 5 
hours, 34 minutes. 

Estimated Total Annual Burden 
Hours: 2,762,588. 

The following paragraph applies to all 
of the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 
Books or records relating to a collection 
of information must be retained as long 
as their contents may become material 
in the administration of any internal 
revenue law. Generally, tax returns and 
tax return information are confidential, 
as required by 26 U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information.

Approved: May 16, 2005. 
Glenn P. Kirkland, 
IRS Reports Clearance Officer.
[FR Doc. E5–2719 Filed 5–27–05; 8:45 am] 
BILLING CODE 4830–01–P

DEPARTMENT OF THE TREASURY

Internal Revenue Service 

Proposed Collection; Comment 
Request for Revenue Procedure 
101177–05

AGENCY: Internal Revenue Service (IRS), 
Treasury.
ACTION: Notice and request for 
comments. 

SUMMARY: The Department of the 
Treasury, as part of its continuing effort 
to reduce paperwork and respondent 
burden, invites the general public and 
other Federal agencies to take this 
opportunity to comment on proposed 

and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995, 
Public Law 104–13 (44 U.S.C. 
3506(c)(2)(A)). Currently, the IRS is 
soliciting comments concerning 
Revenue Procedure 2005–26, Revenue 
Procedure Regarding Extended Period of 
Limitation for Listed Transaction 
Situations.

DATES: Written comments should be 
received on or before August 1, 2005, to 
be assured of consideration.
ADDRESSES: Direct all written comments 
to Glenn Kirkland, Internal Revenue 
Service, room 6516, 1111 Constitution 
Avenue, NW., Washington, DC 20224.
FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the regulations should be 
directed to Larnice Mack at Internal 
Revenue Service, room 6512, 1111 
Constitution Avenue, NW., Washington, 
DC 20224, or at (202) 622–3179, or 
through the Internet at 
Larnice.Mack@irs.gov.

SUPPLEMENTARY INFORMATION: 
Title: Revenue Procedure Regarding 

Extended Period of Limitations for 
Listed Transaction Situations. 

OMB Number: 1545–1940. 
Revenue Procedure Number: Revenue 

Procedure 101177–05. 
Abstract: This revenue procedure 

provides procedures that taxpayers and 
material advisors may use to disclose a 
listed transaction that the taxpayer 
previously failed to disclose. 

Current Actions: There are no changes 
being made to the revenue procedure at 
this time. 

Type of Review: Extension of a 
currently approved collection. 

Affected Public: Individuals or 
households and Business or other for-
profit institutions. 

Estimated Number of Respondents: 
859. 

Estimated Time Per Respondent: 5 
hours. 

Estimated Total Annual Burden 
Hours: 430. 

The following paragraph applies to all 
the collections of information covered 
by this notice: 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to, a collection of information 
unless the collection of information 
displays a valid OMB control number. 

Books or records relating to a 
collection of information must be 
retained as long as their contents may 
become material in the administration 
of any internal revenue law. Generally, 
tax returns and tax return information 
are confidential, as required by 26 
U.S.C. 6103. 

Request for Comments: Comments 
submitted in response to this notice will 
be summarized and/or included in the 
request for OMB approval. All 
comments will become a matter of 
public record. Comments are invited on: 
(a) Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information shall have practical utility; 
(b) the accuracy of the agency’s estimate 
of the burden of the collection of 
information; (c) ways to enhance the 
quality, utility, and clarity of the 
information to be collected; (d) ways to 
minimize the burden of the collection of 
information on respondents, including 
through the use of automated collection 
techniques or other forms of information 
technology; and (e) estimates of capital 
or start-up costs and costs of operation, 
maintenance, and purchase of services 
to provide information.

Approved: May 23, 2005. 
Glenn Kirkland, 
IRS Reports Clearance Officer.
[FR Doc. E5–2720 Filed 5–27–05; 8:45 am] 
BILLING CODE 4830–01–P

DEPARTMENT OF THE TREASURY

Internal Revenue Service 

Open Meeting of the Multilingual 
Initiative (MLI) Issue Committee of the 
Taxpayer Advocacy Panel

AGENCY: Internal Revenue Service (IRS), 
Treasury.
ACTION: Notice.

SUMMARY: An open meeting of the 
Multilingual Initiative (MLI) Issue 
Committee of the Taxpayer Advocacy 
Panel will be conducted in Washington, 
DC, The Taxpayer Advocacy Panel is 
soliciting public comments, ideas, and 
suggestions on improving customer 
service at the Internal Revenue Service.
DATES: The meeting will be held June 24 
and 25, 2005.
FOR FURTHER INFORMATION CONTACT: Inez 
E. De Jesus at 1–888–912–1227, or 954–
423–7977.
SUPPLEMENTARY INFORMATION: Notice is 
hereby given pursuant to section 
10(a)(2) of the Federal Advisory 
Committee Act, 5 U.S.C. App. (1988) 
that an open meeting of the Multilingual 
Initiative Issue Committee of the 
Taxpayer Advocacy Panel will be held 
in Washington, DC, Friday, June 24, 
2005, from 8 a.m. to 4:30 p.m. ET and 
Saturday, June 25, 2005, from 8 a.m. to 
12 p.m. ET. In Washington, DC at One 
Washington Circle Hotel, Washington, 
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DC. For information or to confirm 
attendance, notification of intent to 
attend the meeting must be made with 
Inez E. De Jesus. Ms. De Jesus may be 
reached at 1–888–912–1227 or 954–
423–7977, or write Inez De Jesus, 
Taxpayer Advocacy Panel, 1000 South 
Pine Island Road, Suite 340, Plantation, 
FL 33324, or post comments to the Web 
site: http://www.improveirs.org. 

The agenda will include the 
following: Various IRS issues.

Dated: May 20, 2005. 
Maryclare Whitehead, 
Acting Director, Taxpayer Advocacy Panel.
[FR Doc. E5–2718 Filed 5–27–05; 8:45 am] 
BILLING CODE 4830–01–P

DEPARTMENT OF THE TREASURY

Internal Revenue Service 

Open Meeting of the Area 2 Taxpayer 
Advocacy Panel (Including the States 
of Delaware, North Carolina, South 
Carolina, New Jersey, Maryland, 
Pennsylvania, Virginia, West Virginia 
and the District of Columbia)

AGENCY: Internal Revenue Service (IRS), 
Treasury.
ACTION: Notice.

SUMMARY: An open meeting of the Area 
2 Taxpayer Advocacy Panel will be 
conducted (via teleconference). The 
Taxpayer Advocacy Panel is soliciting 
public comments, ideas, and 
suggestions on improving customer 
service at the Internal Revenue Service.
DATES: The meeting will be held 
Tuesday, June 21, 2005, from 1:30 p.m. 
to 3 p.m. ET.
FOR FURTHER INFORMATION CONTACT: Inez 
E. De Jesus at 1–888–912–1227, or 954–
423–7977.
SUPPLEMENTARY INFORMATION: Notice is 
hereby given pursuant to section 
10(a)(2) of the Federal Advisory 
Committee Act, 5 U.S.C. App. (1988) 
that an open meeting of the Area 2 
Taxpayer Advocacy Panel will be held 
Tuesday, June 21, 2005 from 1:30 p.m. 
to 3 p.m. ET via a telephone conference 
call. If you would like to have the TAP 
consider a written statement, please call 
1–888–912–1227 or 954–423–7977, or 
write Inez E. De Jesus, TAP Office, 1000 
South Pine Island Rd., Suite 340, 
Plantation, FL 33324. Due to limited 
conference lines, notification of intent 
to participate in the telephone 
conference call meeting must be made 
with Inez E. De Jesus. Ms. De Jesus can 
be reached at 1–888–912–1227 or 954–
423–7977, or post comments to the Web 
site: http://www.improveirs.org.

The agenda will include the 
following: Various IRS issues.

Dated: May 20, 2005. 

Maryclare Whitehead, 
Acting Director, Taxpayer Advocacy Panel.
[FR Doc. E5–2721 Filed 5–27–05; 8:45 am] 

BILLING CODE 4830–01–P

DEPARTMENT OF THE TREASURY

Internal Revenue Service 

Open Meeting of the Joint Committee 
of the Taxpayer Advocacy Panel

AGENCY: Internal Revenue Service (IRS), 
Treasury.

ACTION: Notice.

SUMMARY: An open meeting of the Joint 
Committee of the Taxpayer Advocacy 
Panel will be conducted via 
teleconference. The Taxpayer Advocacy 
Panel is soliciting public comment, 
ideas, and suggestions on improving 
customer service at the Internal Revenue 
Service.

DATES: The meeting will be held 
Wednesday, June 15, 2005, at 1 p.m., 
eastern time.

FOR FURTHER INFORMATION CONTACT: 
Barbara Toy at 1–888–912–1227, or 
414–297–1611.

SUPPLEMENTARY INFORMATION: Notice is 
hereby given pursuant to Section 
10(a)(2) of the Federal Advisory 
Committee Act, 5 U.S.C. App. (1988) 
that an open meeting of the Joint 
Committee of the Taxpayer Advocacy 
Panel (TAP) will be held Wednesday, 
June 15, 2005, at 1 p.m. eastern time via 
a telephone conference call. If you 
would like to have the Joint Committee 
of TAP consider a written statement, 
please call 1–888–912–1227 or 414–
297–1611, or write Barbara Toy, TAP 
Office, MS–1006–MIL, 310 West 
Wisconsin Avenue, Milwaukee, WI 
53203–2221, or FAX to 414–297–1623, 
or you can contact us at http://
www.improveirs.org. Due to limited 
conference lines, notification of intent 
to participate in the telephone 
conference call meeting must be made 
with Barbara Toy. 

Ms. Toy can be reached at 1–888–
912–1227 or 414–297–1611, or by FAX 
at 414–297–1623. 

The agenda will include the 
following: Monthly committee summary 
report, discussion of issues brought to 
the joint committee, office report, and 
discussion of next meeting.

Dated: May 20, 2005. 

Maryclare Whitehead, 
Acting Director, Taxpayer Advocacy Panel.
[FR Doc. E5–2722 Filed 5–27–05; 8:45 am] 

BILLING CODE 4830–01–P

DEPARTMENT OF THE TREASURY

Internal Revenue Service 

Open Meeting of the Area 4 Taxpayer 
Advocacy Panel (Including the States 
of Illinois, Indiana, Kentucky, Michigan, 
Ohio, Tennessee, and Wisconsin)

AGENCY: Internal Revenue Service (IRS) 
Treasury.

ACTION: Notice.

SUMMARY: An open meeting of the Area 
4 Taxpayer Advocacy Panel will be 
conducted (via teleconference). The 
Taxpayer Advocacy Panel is soliciting 
public comment, ideas, and suggestions 
on improving customer service at the 
Internal Revenue Service.

DATES: The meeting will be held 
Tuesday, June 28, 2005, at 11 a.m., 
eastern time.

FOR FURTHER INFORMATION CONTACT: 
Mary Ann Delzer at 1–888–912–1227, or 
(414) 297–1604.

SUPPLEMENTARY INFORMATION: Notice is 
hereby given pursuant to Section 
10(a)(2) of the Federal Advisory 
Committee Act, 5 U.S.C. App. (1988) 
that a meeting of the Area 4 Taxpayer 
Advocacy Panel will be held Tuesday, 
June 28, 2005, at 11 a.m., eastern time 
via a telephone conference call. You can 
submit written comments to the panel 
by faxing the comments to (414) 297–
1623, or by mail to Taxpayer Advocacy 
Panel, Stop 1006MIL, 310 West 
Wisconsin Avenue, Milwaukee, WI 
53203–2221, or you can contact us at 
http://www.improveirs.org. This 
meeting is not required to be open to the 
public, but because we are always 
interested in community input, we will 
accept public comments. Please contact 
Mary Ann Delzer at 1–888–912–1227 or 
(414) 297–1604 for dial-in information. 

The agenda will include the 
following: Various IRS issues.

Dated: May 20, 2005. 

Maryclare Whitehead, 
Acting Director, Taxpayer Advocacy Panel.
[FR Doc. E5–2731 Filed 5–27–05; 8:45 am] 

BILLING CODE 4830–01–P
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DEPARTMENT OF THE TREASURY

Internal Revenue Service 

Open Meeting of the Area 5 Taxpayer 
Advocacy Panel (Including the States 
of Iowa, Kansas, Minnesota, Missouri, 
Nebraska, Oklahoma, and Texas)

AGENCY: Internal Revenue Service (IRS), 
Treasury.
ACTION: Notice.

SUMMARY: An open meeting of the Area 
5 Taxpayer Advocacy Panel will be 
conducted. The Taxpayer Advocacy 
Panel is soliciting public comment, 
ideas, and suggestions on improving 
customer service at the Internal Revenue 
Service.
DATES: The meeting will be held 
Monday, June 13, 2005, at 2 p.m. central 
time.
FOR FURTHER INFORMATION CONTACT: 
Mary Ann Delzer at 1–888–912–1227, or 
(414) 297–1604.
SUPPLEMENTARY INFORMATION: Notice is 
hereby given pursuant to Section 
10(a)(2) of the Federal Advisory 
Committee Act, 5 U.S.C. App. (1988) 
that a meeting of the Area 5 Taxpayer 
Advocacy Panel will be held Monday, 
June 13, 2005, at 2 p.m. central time via 
a telephone conference call. You can 
submit written comments to the panel 
by faxing to (414) 297–1623, or by mail 
to Taxpayer Advocacy Panel, Stop 1006 
MIL, 310 West Wisconsin Avenue, 
Milwaukee, WI 53203–2221, or you can 
contact us at http://www.improveirs.org. 
This meeting is not required to be open 

to the public, but because we are always 
interested in community input, we will 
accept public comments. Please contact 
Mary Ann Delzer at 1–888–912–1227 or 
(414) 297–1604 for additional 
information. 

The agenda will include the 
following: Various IRS issues.

Dated: May 20, 2005. 
Maryclare Whitehead, 
Acting Director, Taxpayer Advocacy Panel.
[FR Doc. E5–2732 Filed 5–27–05; 8:45 am] 
BILLING CODE 4830–01–P

DEPARTMENT OF THE TREASURY

Internal Revenue Service 

Open Meeting of the Area 6 Taxpayer 
Advocacy Panel (Including the States 
of Arizona, Colorado, Idaho, Montana, 
New Mexico, North Dakota, Oregon, 
South Dakota, Utah, Washington and 
Wyoming)

AGENCY: Internal Revenue Service (IRS), 
Treasury.

ACTION: Notice.

SUMMARY: An open meeting of the Area 
6 committee of the Taxpayer Advocacy 
Panel will be conducted in Denver, CO. 
The Taxpayer Advocacy Panel (TAP) is 
soliciting public comments, ideas, and 
suggestions on improving customer 
service at the Internal Revenue Service. 
The TAP will use citizen input to make 
recommendations to the Internal 
Revenue Service.

DATES: The meeting will be held Friday, 
June 17, 2005, and Saturday, June 18, 
2005.

FOR FURTHER INFORMATION CONTACT: 
Dave Coffman at 1–888–912–1227, or 
206–220–6096.
SUPPLEMENTARY INFORMATION: Notice is 
hereby given pursuant to Section 
10(a)(2) of the Federal Advisory 
Committee Act, 5 U.S.C. App. (1988) 
that an open meeting of the Area 6 
Taxpayer Advocacy Panel will be held 
Friday, June 17, 2005, from 8:30 a.m. 
mountain time to 5 p.m. mountain time 
and Saturday, June 18, 2005, from 8:30 
a.m. mountain time to 11:30 a.m. 
mountain time at 1701 California Street, 
Denver, CO 80202. The public is invited 
to make oral comments. Individual 
comments will be limited to 5 minutes. 
If you would like to have the TAP 
consider a written statement, please call 
1–888–912–1227 or 206–220–6096, or 
write to Dave Coffman, TAP Office, 915 
2nd Avenue, MS W–406, Seattle, WA 
98174 or you can contact us at http://
www.improveirs.org. Due to limited 
space, notification of intent to 
participate in the meeting must be made 
with Dave Coffman. Mr. Coffman can be 
reached at 1–888–912–1227 or 206–
220–6096. 

The agenda will include the 
following: various IRS issues.

Dated: May 20, 2005. 
Maryclare Whitehead, 
Acting Director, Taxpayer Advocacy Panel.
[FR Doc. E5–2733 Filed 5–27–05; 8:45 am] 
BILLING CODE 4830–01–P
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contains editorial corrections of previously
published Presidential, Rule, Proposed Rule,
and Notice documents. These corrections are
prepared by the Office of the Federal
Register. Agency prepared corrections are
issued as signed documents and appear in
the appropriate document categories
elsewhere in the issue.

Corrections Federal Register

31018

Vol. 70, No. 103

Tuesday, May 31, 2005

DEPARTMENT OF DEFENSE 

Department of the Army; Corps of 
Engineers 

Intent to Prepare a Draft Environmental 
Impact Statement (DEIS) for the 
Nourishment of 7.25 Miles of Beach, 
the Repositioning of the New River 
Inlet Channel, and the Implementation 
of an Inlet Management Plan, in North 
Topsail Beach, Onslow County, NC

Correction 

In notice document 05–9995 
beginning on page 28924 in the issue of 

Thursday, May 19, 2005, make the 
following corrections: 

1. On page 28924, in the third 
column, in the fifth line, the sentance 
should read, ‘‘The new channel will be 
centrally located and the proposal will 
be to maintain that position, which 
essentially will be located 
perpendicular to the adjacent shorelines 
of North Topsail Beach and Onslow 
Beach.’’

2. On page 28925, in the first column, 
in the Note paragraph, in the 13th line, 
‘‘north’’ should read, ‘‘north end’’. 

3. On page 28926, in the first column, 
in paragraph 3. Issues, in the third line, 
‘‘FIS’’ should read, ‘‘EIS’’.

[FR Doc. C5–9995 Filed 5–27–05; 8:45 am] 
BILLING CODE 1505–01–D 
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Tuesday,

May 31, 2005

Part II

Department of 
Homeland Security
Federal Emergency Management Agency 

Compendium of Flood Map Changes; 
Notice
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DEPARTMENT OF HOMELAND 
SECURITY 

Federal Emergency Management 
Agency 

Compendium of Flood Map Changes

AGENCY: Federal Emergency 
Management Agency (FEMA), 
Emergency Preparedness and Response 
Directorate, Department of Homeland 
Security.
ACTION: Notice.

SUMMARY: This Notice provides listings 
of changes made to National Flood 
Insurance Program (NFIP) maps 
effective during the last 6 months of 
2004.

DATES: The listings include changes to 
NFIP maps that became effective July 1, 
2004, through December 31, 2004.
FOR FURTHER INFORMATION CONTACT: 
Doug Bellomo, P.E., Chief, Hazard 
Identification Section, FEMA, 500 C 
Street SW., Washington, DC 20472, 
(202) 646–2903.
SUPPLEMENTARY INFORMATION: In 
accordance with Section 1360(i) of the 
National Flood Insurance Reform Act of 
1994, this Notice is provided to inform 
interested parties of changes made by 
FEMA to NFIP maps. The two listings 
provided show communities affected by 
map changes made by letter and 
communities affected by physical map 
changes. For each Letter of Map Change, 

the first listing provides the map 
panel(s) affected, effective 
(determination) date of the change, case 
number, and determination type. For 
each physical map change, the Map 
Revision listing provides the map 
panel(s) affected and the effective date 
of the change. The listing also identifies: 
(1) Those panels on which the Special 
Flood Hazard Areas have not been 
changed or have been changed only to 
incorporate the Letters of Map Change 
issued before the effective date; and (2) 
those panels for which a Flood 
Insurance Rate Map is produced for the 
first time, resulting only in changes to 
flood insurance and floodplain 
management requirements in the 
affected community. Future notices of 
changes to NFIP maps will be published 
approximately every 6 months.

Dated: May 19, 2005. 
David I. Maurstad, 
Acting Director, Mitigation Division, 
Emergency Preparedness and Response 
Directorate.

Two listings are provided below. The 
first listing includes all Letters of Map 
Change issued by FEMA from July 1 
through December 31, 2004. The 
following types of letters are included in 
the listing:

Type Description 

01 ........ Letter of Map Revision Based on 
Fill. 

02 ........ Letter of Map Amendment. 

Type Description 

05 ........ Letter of Map Revision With Base 
Flood Elevation Changes. 

06 ........ Letter of Map Revision Without 
Base Flood Elevation Changes. 

08 ........ Denial. 
12 ........ Floodway Revision. 
17 ........ Letter of Map Revision-Inadvertent 

Inclusion in Floodway. 
18 ........ Letter of Map Revision-Inadvertent 

Inclusion in V Zone. 
19 ........ Letter of Map Change Revalidation. 

The second listing includes map 
panels that FEMA physically revised 
and republished from July 1 through 
December 31, 2004. For those map 
panels on which the Special Flood 
Hazard Areas have not been changed or 
have been changed only to incorporate 
Letters of Map Change issued before the 
effective date, two asterisks (**) are 
shown to the right of the map panel 
number. For those map panels for which 
a Flood Insurance Rate Map is produced 
for the first time, resulting only in 
changes to flood insurance and 
floodplain management requirements in 
the affected community, three asterisks 
(***) are shown to the right of the map 
panel number. 

For both listings, a single asterisk (*) 
is shown to the right of each county 
name that appears in the ‘‘Community’’ 
column. This asterisk indicates the area 
covered is the unincorporated areas of 
that county. 
BILLING CODE 9110–12–P
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DEPARTMENT OF THE TREASURY

Internal Revenue Service 

26 CFR Parts 1 and 11

[REG–130241–04] 

RIN 1545–BD52 

Limitations on Benefits and 
Contributions Under Qualified Plans

AGENCY: Internal Revenue Service (IRS), 
Treasury.
ACTION: Notice of proposed rulemaking 
and notice of public hearing. 

SUMMARY: This document contains 
proposed amendments to the 
regulations under section 415 of the 
Internal Revenue Code regarding 
limitations on benefits and 
contributions under qualified plans. The 
proposed amendments would provide 
comprehensive guidance regarding the 
limitations of section 415, including 
updates to the regulations for numerous 
statutory changes since regulations were 
last published under section 415. The 
proposed amendments would also make 
conforming changes to regulations 
under sections 401(a)(9), 401(k), 403(b), 
and 457, and would make other minor 
corrective changes to regulations under 
section 457. These regulations will 
affect administrators of, participants in, 
and beneficiaries of qualified employer 
plans and certain other retirement 
plans. This document also provides 
notice of a public hearing on these 
proposed regulations.
DATES: Written or electronic comments 
must be received by July 25, 2005. 
Requests to speak and outlines of topics 
to be discussed at the public hearing 
scheduled for August 17, 2005, at 10 
a.m., must be received by July 27, 2005.
ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG–130241–04), room 
5203, Internal Revenue Service, POB 
7604, Ben Franklin Station, Washington, 
DC 20044. Submissions may be hand-
delivered Monday through Friday 
between the hours of 8 a.m. and 4 p.m. 
to: CC:PA:LPD:PR (REG–130241–04), 
Courier’s Desk, Internal Revenue 
Service, 1111 Constitution Avenue, 
NW., Washington DC. Alternatively, 
taxpayers may submit comments 
electronically directly to the IRS 
Internet site at http://www.irs.gov/regs. 
The public hearing will be held in the 
Auditorium, Internal Revenue Building, 
1111 Constitution Avenue, NW., 
Washington, DC.
FOR FURTHER INFORMATION CONTACT: 
Concerning the regulations, Vernon S. 
Carter at (202) 622–6060 or Linda S. F. 
Marshall at (202) 622–6090; concerning 

submissions and the hearing and/or to 
be placed on the building access list to 
attend the hearing, Richard A. Hurst at 
(202) 622–7180 (not toll-free numbers).
SUPPLEMENTARY INFORMATION: 

Background 
This document contains proposed 

amendments to the Income Tax 
Regulations (26 CFR Parts 1 and 11) 
under section 415 of the Internal 
Revenue Code (Code) relating to 
limitations on benefits and 
contributions under qualified plans. In 
addition, this document contains 
conforming amendments to the Income 
Tax Regulations under sections 
401(a)(9), 401(k), 403(b), and 457 of the 
Code, as well as minor corrective 
changes to the regulations under section 
457.

Section 415 was added to the Internal 
Revenue Code by the Employee 
Retirement Income Security Act of 1974 
(ERISA), and has been amended many 
times since. Section 415 provides a 
series of limits on benefits under 
qualified defined benefit plans and 
contributions and other additions under 
qualified defined contribution plans. 
See also section 401(a)(16). Pursuant to 
section 415(a)(2), the limitations of 
section 415 also apply to section 403(b) 
annuity contracts and to simplified 
employee pensions described in section 
408(k) (SEPs). In addition, the 
limitations of section 415 for defined 
contribution plans apply to 
contributions allocated to any 
individual medical account that is part 
of a pension or annuity plan established 
pursuant to section 401(h) and to 
amounts attributable to medical benefits 
allocated to an account established for 
a key employee pursuant to section 
419A(d)(1). 

Section 404(j) provides generally that, 
in computing the amount of any 
deduction for contributions under a 
qualified plan, benefits and annual 
additions in excess of the applicable 
limitations under section 415 are not 
taken into account. In addition, in 
computing the applicable limits on 
deductions for contributions to a 
defined benefit plan, and in computing 
the full funding limitation, an 
adjustment under section 415(d)(1) is 
not taken into account for any year 
before the year for which that 
adjustment first takes effect. 

The definition of compensation that is 
used for purposes of section 415 is also 
used for a number of other purposes 
under the Internal Revenue Code. Under 
section 219(b)(3), contributions on 
behalf of an employee to a plan 
described in section 501(c)(18) are 
limited to 25% of compensation as 

defined in section 415(c)(3). Section 
404(a)(12) provides that, for various 
specified purposes in determining 
deductible limits under section 404, the 
term compensation includes amounts 
treated as participant’s compensation 
under section 415(c)(3)(C) or (D). 
Pursuant to section 409(b)(2), for 
purposes of determining whether 
employer securities are allocated 
proportionately to compensation in 
accordance with the rules of section 
409(b)(1), the amount of compensation 
paid to a participant for any period is 
the amount of such participant’s 
compensation (within the meaning of 
section 415(c)(3)) for such period. Under 
section 414(q)(3), for purposes of 
determining whether an employee is a 
highly compensated employee within 
the meaning of section 414(q), the term 
compensation has the meaning given 
such term by section 415(c)(3). Section 
414(s), which defines the term 
compensation for purposes of certain 
qualification requirements, generally 
provides that the term compensation 
has the meaning given such term by 
section 415(c)(3). Under section 
416(c)(2), allocations to participants 
who are non-key employees under a 
top-heavy plan that is a defined 
contribution plan are required to be at 
least 3% of the participant’s 
compensation (within the meaning of 
section 415(c)(3)). Pursuant to section 
457(e)(5), the term includible 
compensation, which is used in limiting 
the amount that can be deferred for a 
participant under an eligible deferred 
compensation plan as defined in section 
457(b), has the same meaning as the 
term participant’s compensation under 
section 415(c)(3). 

Comprehensive regulations regarding 
section 415 were last issued in 1981. 
See TD 7748, published in the Federal 
Register on January 7, 1981 (46 FR 
1687). Since then, changes to section 
415 have been made in the Economic 
Recovery Tax Act of 1981, Public Law 
97–34 (95 Stat. 320) (ERTA), the Tax 
Equity and Fiscal Responsibility Act of 
1982, Public Law 97–248 (96 Stat. 623) 
(TEFRA), the Deficit Reduction Act of 
1984, Public Law 98–369 (98 Stat. 494) 
(DEFRA), the Tax Reform Act of 1986, 
Public Law 99–514 (100 Stat. 2481) 
(TRA ’86), the Technical and 
Miscellaneous Revenue Act of 1988, 
Public Law 100–647 (102 Stat. 3342) 
(TAMRA), the Uruguay Round 
Agreements Act of 1994, Public Law 
103–465 (108 Stat. 4809) (GATT), the 
Small Business Job Protection Act of 
1996, Public Law 104–188 (110 Stat. 
1755) (SBJPA), the Community Renewal 
Tax Relief Act of 2000, Public Law 106–
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554 (114 Stat. 2763), the Economic 
Growth and Tax Relief Reconciliation 
Act of 2001, Public Law 107–16 (115 
Stat. 38) (EGTRRA), the Job Creation 
and Worker Assistance Act of 2002, 
Public Law 107–147 (116 Stat. 21) 
(JCWAA), the Pension Funding Equity 
Act of 2004, Public Law 108–218 (118 
Stat. 596) (PFEA), and the Working 
Families Tax Relief Act of 2004, Public 
Law 108–311 (118 Stat. 1166). 

Although two minor changes to the 
regulations were made after 1981, most 
of the statutory changes made since that 
time are not reflected in the regulations, 
but in IRS notices, revenue rulings, and 
other guidance of general applicability, 
as follows: 

• Notice 82–13 (1982–1 C.B. 360) 
provides guidance on deductible 
employee contributions (including 
guidance under section 415) to reflect 
the addition of provisions relating to 
deductible employee contributions in 
ERTA. 

• Notice 83–10 (1983–1 C.B. 536) 
provides guidance on the changes to 
section 415 made by TEFRA. The 
TEFRA changes were extensive, and 
included reductions of the dollar limits 
on annual benefits under a defined 
benefit plan and annual additions under 
a defined contribution plan, changes to 
the age and form adjustments made in 
the application of the limits under a 
defined benefit plan, and rules 
regarding the deductibility of 
contributions with respect to benefits 
that exceed the applicable limitations of 
section 415. 

• Notice 87–21 (1987–1 C.B. 458) 
provides guidance on the changes to 
section 415 made by TRA ’86. The TRA 
’86 changes modified the rules for the 
indexing of the dollar limit on annual 
additions under a defined contribution 
plan, the treatment of employee 
contributions as annual additions, and 
the rules for age adjustments under 
defined benefit plans, and added a 
phase-in of the section 415(b)(1)(A) 
dollar limitation over 10 years of 
participation, as well as rules permitting 
the limitations of section 415 to be 
incorporated by reference under the 
terms of a plan. 

• Rev. Rul. 95–6 (1995–1 C.B. 80) and 
Rev. Rul. 2001–62 (2001–2 C.B. 632) 
(superseding Rev. Rul. 95–6) provide 
mortality tables to be used to make 
certain form adjustments to benefits 
under a defined benefit plan for 
purposes of applying the limitations of 
section 415, pursuant to the requirement 
to use a specified mortality table added 
by GATT. 

• Rev. Rul. 95–29 (1995–1 C.B. 81) 
and Rev. Rul. 98–1 (1998–1 C.B. 249) 
(modifying and superseding Rev. Rul. 

95–29) provide guidance regarding 
certain form and age adjustments under 
a defined benefit plan pursuant to 
changes made by GATT (as modified 
under SBJPA), including transition rules 
relating to those adjustments. 

• Notice 99–44 (1999–2 C.B. 326) 
provides guidance regarding the repeal 
under SBJPA of the limitation on the 
combination of a defined benefit plan 
and a defined contribution plan under 
former section 415(e). 

• Notice 2001–37 (2001–1 C.B. 1340) 
provides guidance regarding the 
inclusion of salary reduction amounts 
for qualified transportation fringe 
benefits in the definition of 
compensation for purposes of section 
415, as provided under the Community 
Renewal Tax Relief Act of 2000.

• Rev. Rul. 2001–51 (2001–2 C.B. 
427) provides guidance relating to the 
increases in the limitations of section 
415 for both defined benefit and defined 
contribution plans, which were enacted 
as part of EGTRRA. 

• Notice 2002–2 (2002–1 C.B. 285) 
provides guidance regarding the 
treatment of reinvested ESOP dividends 
under section 415(c), to reflect changes 
made by SBJPA. 

• Rev. Rul. 2002–27 (2002–1 C.B. 
925) provides guidance pursuant to 
which a definition of compensation can 
be used for purposes of applying the 
limitations of section 415 even if that 
definition treats certain specified 
amounts that may not be available to an 
employee in cash as subject to section 
125 (and therefore included in 
compensation). 

• Rev. Rul. 2002–45 (2002–2 C.B. 
116) provides guidance regarding the 
treatment of certain payments to defined 
contribution plans to restore losses 
resulting from actions by a fiduciary for 
which there is a reasonable risk of 
liability for breach of a fiduciary duty 
(including the treatment of those 
payments under section 415). 

• Notice 2004–78 (2004–48 I.R.B. 
879) provides guidance regarding the 
actuarial assumptions that must be used 
for distributions with annuity starting 
dates occurring during plan years 
beginning in 2004 and 2005, to 
determine whether an amount payable 
under a defined benefit plan in a form 
that is subject to the minimum present 
value requirements of section 417(e)(3) 
satisfies the requirements of section 415. 
This guidance reflects changes made in 
PFEA. 

These guidance items are reflected in 
the proposed regulations with some 
modifications. In addition, the proposed 
regulations reflect other statutory 
changes not previously addressed by 
guidance, and include some other 

changes and clarifications to the 
existing final regulations. Treasury and 
the IRS believe that a single restatement 
of the section 415 rules serves the 
interests of plan sponsors, third-party 
administrators, plan participants, and 
plan beneficiaries. To the extent 
practicable, this preamble identifies and 
explains substantive changes from the 
existing final regulations or existing 
guidance. 

Explanation of Provisions 

Overview 

A. Reflection of Statutory Changes 
These proposed regulations reflect the 

numerous statutory changes to section 
415 and related provisions that have 
been made since 1981. Some of the 
statutory changes reflected in the 
proposed regulations are as follows: 

• The current statutory limitations 
under section 415(b)(1)(A) and 415(c)(1) 
applicable for defined benefit and 
defined contribution plans, respectively, 
as most recently amended by EGTRRA. 

• Changes to the rules for age 
adjustments to the applicable 
limitations under defined benefit plans, 
under which the dollar limitation is 
adjusted for commencement before age 
62 or after age 65. 

• Changes to the rules for benefit 
adjustments under defined benefit 
plans. The proposed regulations also 
specify the parameters under which a 
benefit payable in a form other than a 
straight life annuity is adjusted in order 
to determine the actuarially equivalent 
annual benefit that is subject to the 
limitations of section 415(b). 

• The phase-in of the dollar 
limitation under section 415(b)(1)(A) 
over 10 years of participation, as added 
by TRA ’86. 

• The addition of the section 
401(a)(17) limitation on compensation 
that is permitted to be taken into 
account in determining plan benefits, as 
added by TRA ’86, and the interaction 
of this requirement with the limitations 
under section 415. 

• Exceptions to the compensation-
based limitation under section 
415(b)(1)(B) for governmental plans, 
multiemployer plans, and certain other 
collectively bargained plans. 

• Changes to the aggregation rules 
under section 415(f) under which 
multiemployer plans are not aggregated 
with single-employer plans for purposes 
of applying the compensation-based 
limitation of section 415(b)(1)(B) to a 
single-employer plan. 

• The repeal under SBJPA of the 
section 415(e) limitation on the 
combination of a defined benefit plan 
and a defined contribution plan. 
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1 Section 417(e)(3) provides minimum present 
value requirements for certain forms of benefit 
payable from a defined benefit plan under which 
payments cannot be less than the amount calculated 
using a specified interest rate and a specified 
mortality table. For forms of benefit that are subject 
to the minimum present value rules of section 
417(e)(3), the limitations of section 415(b) apply to 
limit the amount of a distribution even if those 
limitations result in a lower distribution than 
would otherwise be required under the rules of 
section 417(e)(3). See § 1.417(e)–1(d)(1).

• The changes to section 415(c) that 
were made in conjunction with the 
repeal under EGTRRA of the exclusion 
allowance under section 403(b)(2). 

• The current rounding and base 
period rules for annual cost-of-living 
adjustments pursuant to section 415(d), 
as most recently amended in EGTRRA 
and the Working Families Tax Relief 
Act of 2004. 

• Changes to section 415(c) under 
which certain types of arrangements are 
no longer subject to the limitations of 
section 415(c) (e.g., individual 
retirement accounts other than SEPs) 
and other types of arrangements have 
become subject to the limitations of 
section 415(c) (e.g., certain individual 
medical accounts). 

• The inclusion in compensation (for 
purposes of section 415) of certain 
salary reduction amounts not included 
in gross income. 

B. Other Significant Changes
The proposed regulations contain new 

rules for determining the annual benefit 
under a defined benefit plan where 
there has been more than one annuity 
starting date (e.g., where benefits under 
a plan are aggregated with benefits 
under another plan under which 
distributions previously commenced). 
These rules would resolve the numerous 
issues that have arisen in determining 
the annual benefit under a plan where 
the application of the section 415(b) 
limitations must take into account prior 
distributions as well as currently 
commencing distributions. 

The proposed regulations also provide 
specific rules regarding when amounts 
received following severance from 
employment are considered 
compensation for purposes of section 
415, and when such amounts are 
permitted to be deferred pursuant to 
section 401(k), section 403(b), or section 
457(b). These rules would resolve issues 
that have arisen with respect to 
payments made after the end of 
employment. The proposed regulations 
generally provide that amounts received 
following severance from employment 
are not considered to be compensation 
for purposes of section 415, but provide 
exceptions for certain payments made 
within 21⁄2 months following severance 
from employment. These exceptions 
apply to payments (such as regular 
compensation, and payments for 
overtime, commissions, and bonuses) 
that would have been payable if 
employment had not terminated, and to 
payments with respect to leave that 
would have been available for use if 
employment had not terminated. This 
notice of proposed rulemaking includes 
corresponding changes to the 

regulations under sections 401(k), 
403(b), and 457 that would provide that 
amounts receivable following severance 
from employment can only be deferred 
if those amounts meet these conditions. 
The rule pursuant to which 
compensation received after severance 
from employment is not considered 
compensation for purposes of section 
415 generally does not apply to 
payments to an individual in qualified 
military service. 

Section 1.415(a)–1: General Rules 
Section 1.415(a)–1 of these proposed 

regulations sets forth general rules 
relating to limitations under section 415 
and provides an overview of the 
remaining regulations, including cross-
references to special rules that apply to 
section 403(b) annuities, multiemployer 
plans, and governmental plans. In 
addition, this section provides rules for 
a plan’s incorporation by reference of 
the rules of section 415 pursuant to 
section 1106(h) of TRA ’86 (including 
detailed guidelines regarding 
incorporation by reference of the annual 
cost-of-living adjustments to the 
statutory limits and the application of 
default rules), rules for plans 
maintained by more than one employer, 
and rules that apply in other special 
situations. 

Section 1.415(b)–1: Limitations 
Applicable to Defined Benefit Plans 

Section 1.415(b)–1 of these proposed 
regulations sets forth rules for applying 
the limitations on benefits under a 
defined benefit plan. Under these 
limitations, the annual benefit must not 
be greater than the lesser of $160,000 (as 
adjusted pursuant to section 415(d)) or 
100% of the participant’s average 
compensation for the participant’s high 
3 consecutive years. A retirement 
benefit payable in a form other than a 
straight life annuity is adjusted to an 
actuarially equivalent straight life 
annuity to determine the annual benefit 
payable under that form of distribution. 
In addition, the dollar limitation under 
section 415(b)(1)(A) is actuarially 
adjusted for benefit payments that 
commence before age 62 or after age 65. 
The proposed regulations clarify that, in 
addition to applying to benefits payable 
to participants and beneficiaries, the 
limitations of section 415(b) apply to 
accrued benefits and benefits payable 
from an annuity contract distributed to 
a participant. Thus, the limitations of 
section 415(b) apply to a participant’s 
entire accrued benefit, regardless of 
whether the benefit is vested. Where a 
participant’s accrued benefit is 
computed pursuant to the fractional rule 
of section 411(b)(1)(C), the limitations of 

section 415(b) apply to the accrued 
benefit as of the end of the limitation 
year and, for ages prior to normal 
retirement age, are not required to be 
applied to the projected annual benefit 
commencing at normal retirement age 
from which the accrued benefit is 
computed. In addition, the proposed 
regulations provide a number of other 
updates, clarifications, and other 
changes to the existing regulations, as 
described below. 

A. Actuarial Assumptions Used to 
Convert Benefit to a Straight Life 
Annuity 

The proposed regulations provide 
rules under which a retirement benefit 
payable in any form other than a straight 
life annuity is converted to the straight 
life annuity that is actuarially 
equivalent to that other form to 
determine the annual benefit (which is 
used to demonstrate compliance with 
section 415) with respect to that form of 
distribution. These rules reflect 
statutory changes that specify the 
actuarial assumptions that are to be 
used for these equivalency calculations 
(including, for plan years beginning in 
2004 and 2005, the use of a 5.5% 
interest rate for benefits that are subject 
to the present value rules of section 
417(e)(3),1 as set forth in PFEA), as well 
as published guidance that has been 
issued since 1981. In addition to setting 
forth rules for adjusting forms of benefit 
other than straight life annuities, the 
proposed regulations would permit the 
IRS to issue published guidance setting 
forth simplified methods for making 
these adjustments.

Under the proposed regulations, the 
annual benefit is determined as the 
greater of the actuarially equivalent 
straight life annuity determined under 
the plan’s actuarial assumptions or the 
actuarially equivalent straight life 
annuity determined under actuarial 
assumptions specified by statute. This 
methodology implements the policy 
reflected in section 415(b)(2)(E), under 
which the plan’s determination that a 
straight life annuity is actuarially 
equivalent to a particular optional form 
of benefit is overridden only when the 
optional form of benefit is more 
valuable than the corresponding straight 
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life annuity when compared using 
statutorily specified actuarial 
assumptions. 

The rules in the proposed regulations 
under which a retirement benefit 
payable in any form other than a straight 
life annuity is converted to a straight life 
annuity to determine the annual benefit 
with respect to that form of distribution 
generally follow the rules set forth in 
Rev. Rul. 98–1. However, the 
calculation of the actuarially equivalent 
straight life annuity determined using 
the plan’s assumptions for actuarial 
equivalence has been simplified for a 
form of benefit that is not subject to the 
minimum present value rules of section 
417(e)(3). Under the simplified 
calculation, instead of determining the 
actuarial assumptions used under the 
plan and applying those assumptions to 
convert an optional form of benefit to an 
actuarially equivalent straight life 
annuity, the regulations use the straight 
life annuity, if any, that is payable at the 
same age under the plan. This straight 
life annuity is then compared to the 
straight life annuity that is the actuarial 
equivalent of the optional form of 
benefit, determined using the 
standardized assumptions, and the 
larger of the two straight life annuities 
is used for purposes of demonstrating 
compliance with section 415. This 
simplification has not been extended to 
forms of benefit that are subject to the 
minimum present value rules of section 
417(e), however, because under the plan 
those forms of benefit may be 
determined as the actuarial equivalent 
of the deferred annuity, rather than as 
the actuarial equivalent of the 
immediate straight life annuity. 

B. Inclusion of Social Security 
Supplements in Annual Benefit 

The proposed regulations clarify that 
a social security supplement is included 
in determining the annual benefit. 
Under section 415(b)(2)(B), the annual 
benefit does not include ancillary 
benefits that are not directly related to 
retirement benefits. However, because a 
social security supplement is payable 
upon retirement as a form of retirement 
income, it is a retirement benefit. Thus, 
a social security supplement is included 
in determining the annual benefit 
without regard to whether it is an 
ancillary benefit or a QSUPP within the 
meaning of § 1.401(a)(4)–12. 

C. Determination of High 3 Average 
Compensation 

The proposed regulations would make 
two changes that would have a 
significant effect on the determination 
of a participant’s average compensation 
for the participant’s high 3 consecutive 

years. Consistent with the provisions of 
section 415(b)(3), the proposed 
regulations would restrict compensation 
used for this purpose to compensation 
earned in periods during which the 
participant was an active participant in 
the plan. In addition, the proposed 
regulations under § 1.415(c)-2 would 
clarify the interaction of the 
requirements of section 401(a)(17) and 
the definition of compensation that 
must be used for purposes of 
determining a participant’s average 
compensation for the participant’s high 
3 consecutive years. Because a plan may 
not base benefit accruals on 
compensation in excess of the limitation 
under section 401(a)(17), a plan’s 
definition of compensation used for 
purposes of applying the limitations of 
section 415 is not permitted to reflect 
compensation in excess of the limitation 
under section 401(a)(17). Thus, for 
example, where a participant 
commences receiving benefits in 2005 at 
age 75 (so that the adjusted dollar 
limitation could be as high as $379,783), 
and the participant had compensation 
in excess of the applicable section 
401(a)(17) limit for 2002, 2003, and 
2004, the participant’s benefit under the 
plan is limited by the average 
compensation for his highest three years 
as limited by section 401(a)(17) (i.e., 
$201,667, or the average of $200,000, 
$200,000, and $205,000). 

The proposed regulations set forth 
rules for computing the limitation of 
section 415(b)(1)(B) of 100% of the 
participant’s compensation for the 
period of the participant’s high 3 years 
of service for a participant who is 
employed with the employer while an 
active participant for less than 3 
consecutive calendar years. For such a 
participant, the period of a participant’s 
high 3 years of service is the actual 
number of consecutive years of 
employment (including fractions of 
years) while an active participant in the 
plan. In such a case, the limitation of 
section 415(b)(1)(B) of 100% of the 
participant’s compensation for the 
period of the participant’s high 3 years 
of service is computed by averaging the 
participant’s compensation during the 
participant’s longest consecutive period 
of employment while a plan participant 
over the actual period of service 
(including fractions of years, but not 
less than one year). 

D. Treatment of Benefits Paid Partially 
in the Form of a QJSA

Under section 415(b)(2)(B), the 
portion of any joint and survivor 
annuity that constitutes a qualified joint 
and survivor annuity (QJSA) as defined 
in section 417(b) is not taken into 

account in determining the annual 
benefit for purposes of applying the 
limitations of section 415(b). The 
proposed regulations would clarify how 
this exception from the limitations of 
section 415 for the survivor annuity 
portion of a QJSA applies to benefits 
paid partially in the form of a QJSA and 
partially in some other form. Under this 
clarification, the rule excluding the 
survivor portion of a QJSA from the 
annual benefit applies to the survivor 
annuity payments under the portion of 
a benefit that is paid in the form of a 
QJSA, even if another portion of the 
benefit is paid in some other form. 

E. Dollar Limitation Applicable to Early 
or Late Commencement 

The determination of the age-adjusted 
dollar limitation under the proposed 
regulations reflects the rules enacted in 
EGTRRA. As provided in Q&A–3 of Rev. 
Rul. 2001–51, this determination 
generally follows the same steps and 
procedures as those used in Rev. Rul. 
98–1, except that such determination 
takes into account the increased defined 
benefit dollar limitation enacted by 
EGTRRA and that the adjustments for 
early or late commencement are no 
longer based on social security 
retirement age. Applying rules that are 
similar to those that are used for 
determining actuarial equivalence 
among forms of benefits, the proposed 
regulations generally use the plan’s 
determinations for actuarial equivalence 
of early or late retirement benefits, but 
override those determinations where the 
use of the specified statutory 
assumptions results in a lower limit. 

The proposed regulations adopt rules 
for mortality adjustments used in 
computing the dollar limitation on a 
participant’s annual benefit for 
distributions commencing before age 62 
or after age 65. Under these rules, to the 
extent that a forfeiture does not occur 
upon the participant’s death, no 
adjustment is made to reflect the 
probability of the participant’s death 
during the relevant time period, and to 
the extent a forfeiture occurs upon the 
participant’s death, an adjustment must 
be applied to reflect the probability of 
the participant’s death during the 
relevant time period. These rules 
generally are consistent with the 
guidance provided in Notice 83–10. 

The proposed regulations would also 
provide a simplified method for 
applying this rule. Under this simplified 
method, a plan is permitted to treat no 
forfeiture as occurring upon a 
participant’s death if the plan does not 
charge participants for providing a 
qualified preretirement survivor 
annuity, but only if the plan applies this 
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treatment for adjustments that apply 
both before age 62 and after age 65. 

F. Nonapplication of Adjustment to 
Dollar Limitation for Early 
Commencement With Respect to Police 
Department and Fire Department 
Employees 

Consistent with section 415(b)(2)(G) 
and (H), the proposed regulations would 
provide that the early retirement 
reduction does not apply to certain 
participants in plans of state and local 
government units who are employees of 
a police department or fire department, 
or former members of the Armed Forces 
of the United States. This rule applies 
to any participant in a plan maintained 
by a state or political subdivision of a 
state who is credited, for benefit accrual 
purposes, with at least 15 years of 
service as either (1) a full-time employee 
of any police department or fire 
department of the state or political 
subdivision that provides police 
protection, firefighting services, or 
emergency medical services, or (2) a 
member of the Armed Forces of the 
United States. The proposed regulations 
would clarify that the application of this 
rule depends on whether the employer 
is a police department or fire 
department of the state or political 
subdivision, rather than on the job 
classification of the individual 
participant. 

G. Application of $10,000 Exception 

Pursuant to section 415(b)(4), the 
benefits payable with respect to a 
participant satisfy the limitations of 
section 415(b) if the retirement benefits 
payable with respect to such a 
participant under the plan and all other 
defined benefit plans of the employer do 
not exceed $10,000 for the plan year or 
for any prior plan year, and the 
employer has not at any time 
maintained a defined contribution plan 
in which the participant participated. 
The proposed regulations would clarify 
that the section 415(b)(4) alternative 
$10,000 limitation is applied to actual 
distributions made during each year. 
Thus, a distribution for a limitation year 
that exceeds $10,000 is not within the 
section 415(b)(4) alternative limitation 
(and therefore will not be excepted from 
the otherwise applicable limits of 
section 415(b)), even if the distribution 
is a single-sum distribution that is the 
actuarial equivalent of an accrued 
benefit with annual payments that are 
less than $10,000. 

H. Exclusion of Annual Benefit 
Attributable to Mandatory Employee 
Contributions From Annual Benefit 

The proposed regulations would 
retain the rules under existing final 
regulations that the annual benefit does 
not include the annual benefit 
attributable to mandatory employee 
contributions. For this purpose, the term 
‘‘mandatory employee contributions’’ 
means amounts contributed to the plan 
by the employee that are required as a 
condition of employment, as a condition 
of participation in the plan, or as a 
condition of obtaining benefits (or 
additional benefits) under the plan 
attributable to employer contributions. 
See section 411(c)(2)(C). Employee 
contributions to a defined benefit plan 
that are not maintained in a separate 
account as described in section 414(k) 
constitute mandatory employee 
contributions (even if section 411 does 
not apply to the plan) because, 
depending upon the investment 
performance of plan assets, employer 
contributions may be needed to pay a 
portion of the participant’s benefit that 
is conditioned upon these employee 
contributions. The rules covering 
mandatory employee contributions do 
not extend to voluntary contributions 
because voluntary employee 
contributions (plus earnings thereon) 
are treated as a separate defined 
contribution plan rather than as part of 
a defined benefit plan.

The proposed regulations would 
retain the rule under the existing 
regulations that the annual benefit 
attributable to mandatory employee 
contributions is determined using the 
factors described in section 411(c)(2)(B) 
and the regulations thereunder, 
regardless of whether section 411 
applies to the plan. The proposed 
regulations also would clarify that the 
following are not treated as employee 
contributions: (1) Contributions that are 
picked up by a governmental employer 
as provided under section 414(h)(2), (2) 
repayment of any loan made to a 
participant from the plan, and (3) 
repayment of any amount that was 
previously distributed. 

I. Exclusion of Annual Benefit 
Attributable to Rollover Contributions 
From Annual Benefit 

The proposed regulations would 
clarify that the annual benefit does not 
include the annual benefit attributable 
to rollover contributions made to a 
defined benefit plan (i.e., rollover 
contributions that are not maintained in 
a separate account that is treated as a 
separate defined contribution plan 
under section 414(k)). In such a case, 

the annual benefit attributable to 
rollover contributions is determined by 
applying the rules of section 411(c) 
treating the rollover contributions as 
employee contributions (regardless of 
whether section 411 applies to the 
plan). This will occur, for example, if a 
distribution is rolled over from a 
defined contribution plan to a defined 
benefit plan to provide an annuity 
distribution. Thus, in the case of 
rollover contributions from a defined 
contribution plan to a defined benefit 
plan to provide an annuity distribution, 
the annual benefit attributable to those 
rollover contributions for purposes of 
section 415 is determined by applying 
the rules of section 411(c), regardless of 
the assumptions used to compute the 
annuity distribution under the plan. 
Accordingly, in such a case, if the plan 
uses more favorable factors than those 
specified in section 411(c) to determine 
the amount of annuity payments arising 
from a rollover contribution, the annual 
benefit under the plan would reflect the 
excess of those annuity payments over 
the amounts that would be payable 
using the factors specified in section 
411(c)(3). 

Rollover contributions to an account 
that is treated as a separate defined 
contribution plan under section 414(k) 
do not give rise to an annual benefit 
because the separate account is not 
treated as a defined benefit plan under 
section 415(b). Furthermore, under the 
rules relating to defined contribution 
plans, these rollover contributions to a 
separate account are excluded from the 
definition of annual additions to a 
defined contribution plan. 

J. Treatment of Benefits Transferred 
Among Plans 

The proposed regulations would 
modify the rules of the existing final 
regulations for determining the amount 
of transferred benefits that are excluded 
from the annual benefit under a defined 
benefit plan in the event of a transfer 
from another defined benefit plan. 
These modifications are designed to 
ensure that transferred benefits are not 
counted twice by the same employer 
toward the limitations of section 415(b) 
and, similarly, to prevent the 
circumvention of the limitations of 
section 415(b) through benefit transfers 
to plans of unrelated employers. Under 
the proposed regulations, if the 
transferee plan’s benefits are required to 
be taken into account pursuant to 
section 415(f) and § 1.415(f)–1 in 
determining whether the transferor plan 
satisfies the limitations of section 
415(b), then the transferred benefits are 
included in determining the annual 
benefit under the transferee plan and are 
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disregarded in determining the annual 
benefit under the transferor plan. 
Accordingly, in such a case, the annual 
benefit under each plan is determined 
taking into account the actual benefits 
provided under that plan after the 
transfer. 

In contrast, if the transferee plan’s 
benefits are not required to be taken into 
account pursuant to section 415(f) and 
§ 1.415(f)–1 in determining whether the 
transferor plan satisfies the limitations 
of section 415(b), then the assets 
associated with those transferred 
liabilities (other than surplus assets) are 
treated by the transferor plan as 
distributed as a single-sum distribution. 
This will occur, for example, if the 
employer sponsoring the transferor plan 
is a predecessor employer with respect 
to the participant whose benefits are 
transferred to the transferee plan, where 
the transferee plan’s benefits are not 
required to be taken into account 
pursuant to section 415(f) and 
§ 1.415(f)–1 in determining whether the 
transferor plan satisfies the limitations 
of section 415(b). Although such a 
transfer is treated as a distribution in 
computing the annual benefit under the 
transferor plan, no corresponding 
adjustment to the annual benefit under 
the transferee plan is made to reflect the 
fact that some of the benefits provided 
under the transferee plan are 
attributable to the transfer. Thus, the 
actual benefit provided under the 
transferee plan is used to determine the 
annual benefit under the transferee plan 
even though the transferred amount is 
included as a distribution in 
determining the annual benefit under 
the transferor plan. In most such cases, 
however, a participant whose benefits 
have been transferred would accrue no 
additional benefit under the transferor 
plan that would be required to be tested 
under the that plan (in combination 
with the transferred benefits). 

K. 10-Year Phase-In of Limitations 
Based on Years of Participation and 
Years of Service 

The proposed regulations would 
provide rules for applying the 10-year 
phase-in of the dollar limitation based 
on years of participation in the plan, as 
added by TRA ’86, and would modify 
the rules set forth in final regulations for 
applying the 10-year phase-in of the 
compensation limit based on years of 
service. The proposed regulations 
follow the guidance set forth in Notice 
87–21 for determining years of 
participation, and apply analogous rules 
for determining years of service for this 
purpose.

Section 1.415(b)–2: Multiple Annuity 
Starting Dates 

Section 1.415(b)–2 of the proposed 
regulations sets forth rules that apply in 
computing the annual benefit under one 
or more defined benefit plans in the 
case of multiple annuity starting dates 
(i.e., in cases in which a participant has 
received one or more distributions in 
limitation years prior to an increase in 
the accrued benefit occurring during the 
current limitation year or prior to the 
annuity starting date for a distribution 
that commences during the current 
limitation year). These rules apply, for 
example, where benefit distributions to 
a participant have previously 
commenced under a plan that is 
aggregated with a plan from which the 
participant receives current accruals, or 
where a new distribution election is 
effective during the current limitation 
year with respect to a distribution that 
commenced in a prior limitation year. 
These rules also apply where benefit 
payments are increased as a result of 
plan terms applying a cost-of-living 
adjustment pursuant to an adjustment of 
the dollar limit of section 415(b)(1)(A) 
made pursuant to section 415(d), if the 
plan does not provide for application of 
the safe harbor methodology set forth in 
the proposed regulations for 
determining the adjusted amount of the 
benefit. 

In the case of multiple annuity 
starting dates, the annual benefit that is 
subject to the limits of section 415(b) 
and § 1.415(b)–1(a) is equal to the sum 
of (1) the annual benefit determined 
with respect to any accrued benefit with 
respect to which distribution has not yet 
commenced as of the current 
determination date, computed pursuant 
to the rules of § 1.415(b)–1, (2) the 
annual benefit determined with respect 
to any distribution with an annuity 
starting date that occurs within the 
current limitation year and on or before 
the current determination date, 
computed pursuant to the rules of 
§ 1.415(b)–1, (3) the annual benefit 
determined with respect to the 
remaining amounts payable under any 
distribution with an annuity starting 
date that occurred during a prior 
limitation year, computed pursuant to 
the rules of § 1.415(b)–1, and (4) the 
annual benefit attributable to prior 
distributions. For this purpose, the 
current determination date is the last 
day of period for which an increase in 
the participant’s benefit accrues if an 
increase in the participant’s accrued 
benefit occurs during the limitation 
year, and if there is no such increase, 
the current determination date is the 
annuity starting date for the distribution 

that commences during the limitation 
year. The annual benefit determined 
using this formula is tested for 
compliance with section 415(b) as of the 
current determination date, applying the 
dollar limitation (which is adjusted 
under section 415(d) to the current 
determination date and is also adjusted 
for the participant’s age as of the current 
determination date) and the 
compensation limitation applicable as 
of that date (which is adjusted under 
section 415(d) to the current 
determination date but is not adjusted 
based on the participant’s age). 

Under the proposed regulations, the 
annual benefit attributable to prior 
distributions is determined by adjusting 
the amounts of prior distributions to an 
actuarially equivalent straight life 
annuity commencing at the current 
determination date. The proposed 
regulations apply rules that are 
analogous to the rules for adjusting 
other benefits to determine the amount 
of the actuarially equivalent straight life 
annuity for purposes of determining the 
annual benefit attributable to prior 
distributions. Under these rules, the 
amount and time of prior distributions 
made to the participant is taken into 
account, and the prior distributions are 
adjusted to the actuarially equivalent 
straight life annuity commencing at the 
current determination date using 
interest and mortality assumptions that 
apply generally for purposes of applying 
the limitations of section 415(b) to a 
benefit in a form other than a straight 
life annuity. For this purpose, the 
actuarially equivalent straight life 
annuity commencing at the current 
determination date must reflect an 
actuarial increase to the present value of 
payments to reflect that the participant 
has survived during the interim period. 

The actuarial assumptions used to 
calculate the annual benefit attributable 
to a prior distribution are determined as 
of the current determination date, and 
are based on the form of the prior 
distribution. For a prior distribution to 
which section 417(e)(3) did not apply, 
the annual benefit attributable to the 
prior distribution is the greater of the 
annual amount of a straight life annuity 
commencing at the current 
determination date that is the actuarial 
equivalent of that prior distribution, 
computed using the actuarial factors 
specified under the plan that provides 
for the current distribution or current 
accrual that are used to determine 
offsets, if any, for prior distributions, or 
the annual amount of a straight life 
annuity commencing at the current 
determination date that is the actuarial 
equivalent of that prior distribution, 
computed using the currently applicable 
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statutory actuarial factors under section 
415(b)(2)(E)(i) and (v). Similarly, for a 
prior distribution to which section 
417(e)(3) applied, the annual benefit 
attributable to the prior distribution is 
the greater of the annual amount of a 
straight life annuity commencing at the 
current determination date that is the 
actuarial equivalent of that prior 
distribution, computed using the 
actuarial factors specified under the 
plan that provides for the current 
distribution or current accrual that are 
used to determine offsets, if any, for 
prior distributions, or the annual 
amount of a straight life annuity 
commencing at the current 
determination date that is the actuarial 
equivalent of that prior distribution, 
computed using the currently applicable 
statutory actuarial factors under section 
415(b)(2)(E)(ii) and (v). 

Apart from determining the actuarial 
factors applicable to calculating the 
annual benefit attributable to prior 
distributions, the form of the prior 
distribution does not otherwise affect 
the determination of the annual benefit 
attributable to prior distributions. Thus, 
for example, if a participant has 
received $50,000 per year for the past 
four years, the determination of the 
annual benefit attributable to prior 
distributions will be the same if those 
distributions are part of a 10-year 
certain and life annuity or are part of a 
straight life annuity because both of 
those distribution forms are subject to 
the same actuarial factors for 
determining the annual benefit 
attributable to prior distributions. In 
either case, the determination of the 
annual benefit attributable to prior 
distributions will be determined by 
applying the interest and mortality 
assumptions used under the plan to 
determine offsets, if any, for prior 
distributions to determine a straight life 
annuity that is actuarially equivalent to 
the four prior payments of $50,000, 
applying the statutory actuarial 
assumptions to determine a straight life 
annuity that is actuarially equivalent to 
the four prior payments of $50,000, and 
then taking the greater of the two 
straight life annuity amounts. 
Determining the annual benefit 
attributable to prior distributions on the 
basis of the amount of distributions 
made rather than on the form of those 
distributions (or on the basis of the 
accrued benefit that underlies those 
distributions) is designed to simplify the 
application of the multiple annuity 
starting date rules.

The proposed regulations provide that 
a prior distribution is not reflected in 
the annual benefit attributable to prior 
distributions to the extent the prior 

distribution has been repaid to the plan 
with interest (because the amounts 
attributable to such a prior distribution 
are reflected in the annual benefit in 
other ways). Thus, a prior distribution 
that has been entirely repaid to the plan 
(with interest) does not give rise to an 
annual benefit attributable to prior 
distributions. Similarly, if a prior 
distribution was made, and a repayment 
was subsequently made that was less 
than the amount of the prior 
distribution (including reasonable 
interest), the annual benefit attributable 
to prior distributions is determined by 
multiplying the annual benefit 
attributable to the prior distribution by 
one minus a fraction, the numerator of 
which is the amount of the repayment 
and the denominator of which is the 
amount of the prior distribution plus 
reasonable interest. 

The proposed regulations provide an 
additional requirement that applies 
where a stream of annuity payments is 
modified by a new distribution election. 
This additional requirement is also 
imposed in § 1.401(a)(9)–6, Q&A–
13(c)(3). Under this additional 
requirement, which is intended to limit 
the extent to which benefits can 
increase as a result of a change in 
market interest rates, if a stream of 
annuity payments is modified by a new 
distribution election, the payments 
under the annuity that are paid before 
the modification plus the modified 
payments must satisfy the requirements 
of § 1.415(b)–1 determined as of the 
original annuity starting date, using the 
interest rates and mortality table 
applicable to such date. Following the 
issuance of the regulations under 
section 401(a)(9), commentators 
suggested that the rule should be 
modified to permit a plan to reflect cost-
of-living adjustments under section 
415(d) that occur between the original 
annuity starting date and the date of 
modification in applying the additional 
test. These proposed regulations adopt 
this suggestion, and provide that a plan 
will not fail to satisfy the additional 
requirement merely because payments 
reflect cost-of-living adjustments 
pursuant to section 415(d) for payments 
no earlier than the time those 
adjustments are effective and in 
amounts no greater than amounts 
determined under § 1.415(d)–1(a)(5). In 
addition, the proposed regulations 
include an amendment to § 1.401(a)(9)–
6, Q&A–13(c)(3), to reflect this change. 

Section 1.415(c)–1: Limitations 
Applicable To Defined Contribution 
Plans 

Section 1.415(c)–1 of these proposed 
regulations sets forth rules that apply to 

limitations on annual additions under a 
defined contribution plan. Under these 
limitations, annual additions must not 
be greater than the lesser of $40,000 (as 
adjusted pursuant to section 415(d)) or 
100% of the participant’s compensation 
for the limitation year. The term 
‘‘annual additions’’ generally means the 
sum for any year of employer 
contributions, employee contributions, 
and forfeitures. In addition to applying 
to qualified defined contribution plans, 
the limitations on defined contribution 
plans apply to section 403(b) annuity 
contracts, simplified employee pensions 
described in section 408(k), mandatory 
employee contributions to qualified 
defined benefit plans, and contributions 
to certain medical accounts. 

The proposed regulations reflect a 
number of statutory changes to section 
415(c) that were made after the issuance 
of existing final regulations. Among 
these changes are the revised limitation 
amounts under section 415(c), the 
revised rules applicable to employee 
stock ownership plans, and the rules 
applying the limitations of section 
415(c) to certain medical benefit plans. 
The proposed regulations also would 
make some other changes to existing 
regulations, as discussed below. 

If annual additions under an annuity 
contract that otherwise satisfies the 
requirements of section 403(b) exceed 
the limitations of section 415(c), then 
the portion of the contract that includes 
that excess annual addition fails to be a 
section 403(b) annuity contract (and 
instead is a contract to which section 
403(c) applies), and the remaining 
portion of the contract is a section 
403(b) annuity contract. As under 
regulations recently proposed under 
section 403(b) (69 FR 67075, November 
16, 2004), the proposed regulations 
include a provision under which the 
status of the remaining portion of the 
contract as a section 403(b) contract is 
not retained unless, for the year of the 
excess and each year thereafter, the 
issuer of the contract maintains separate 
accounts for each such portion. In 
addition, consistent with the change to 
section 403(b)(1) made in JCWAA, the 
proposed regulations provide that the 
limitations under section 415(c) apply 
to any section 403(b) annuity contract, 
regardless of whether the contract 
satisfies the requirements of section 
414(i) to be a defined contribution plan. 
Thus, the limitations under section 
415(c) apply to a section 403(b) annuity 
contract even if the limitations of 
section 415(b) also apply to the contract 
(i.e., if the contract is a church plan that 
is covered by the grandfather rule of 
section 251(e)(5) of TEFRA).
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The proposed regulations clarify that 
the IRS will treat a sale or exchange by 
the employee or the employer that 
transfers assets to a plan where the 
consideration paid by the plan is less 
than the fair market value of the assets 
transferred to the plan as giving rise to 
an annual addition in the amount of the 
difference between the value of the 
assets transferred and the consideration. 

Consistent with Rev. Rul. 2002–45, 
the proposed regulations provide that a 
restorative payment that is allocated to 
a participant’s account does not give 
rise to an annual addition for any 
limitation year. For this purpose, 
restorative payments are payments 
made to restore losses to a plan resulting 
from actions by a fiduciary for which 
there is reasonable risk of liability for 
breach of a fiduciary duty under Title I 
of ERISA, where plan participants who 
are similarly situated are treated 
similarly with respect to the payments. 
Generally, payments to a defined 
contribution plan are restorative 
payments only if the payments are made 
in order to restore some or all of the 
plan’s losses due to an action (or a 
failure to act) that creates a reasonable 
risk of liability for such a breach of 
fiduciary duty. The proposed 
regulations provide that, in addition to 
payments to a plan made pursuant to 
Department of Labor order or court-
approved settlement to restore losses to 
a qualified defined contribution plan on 
account of the breach of fiduciary duty, 
restorative payments include payments 
made pursuant to the Department of 
Labor’s Voluntary Fiduciary Correction 
Program to restore losses to a qualified 
defined contribution plan on account of 
the breach of fiduciary duty. However, 
payments made to a plan to make up for 
losses due merely to market fluctuations 
and other payments that are not made 
on account of a reasonable risk of 
liability for breach of a fiduciary duty 
under Title I of ERISA are contributions 
that give rise to annual additions and 
are not restorative payments. 

The proposed regulations would 
retain the rule for taxable employers 
under existing regulations that the 
deadline for making a contribution to 
the plan that is credited to a 
participant’s account for a limitation 
year for purposes of section 415(c). 
Under this rule, employer contributions 
are not treated as credited to a 
participant’s account for a particular 
limitation year unless the contributions 
are actually made to the plan no later 
than 30 days after the end of the period 
described in section 404(a)(6) applicable 
to the taxable year with or within which 
the particular limitation year ends. The 
proposed regulations would modify the 

corresponding rule for tax-exempt 
employers. Under the proposed 
regulations, the deadline for a tax-
exempt employer to make a contribution 
to the plan that is credited to a 
participant’s account for a limitation 
year for purposes of section 415(c) is the 
15th day of the tenth calendar month 
following the close of the taxable year 
with or within which the particular 
limitation year ends. This date 
corresponds to the due date for Form 
5500 (with extensions) in cases in 
which the taxable year coincides with 
the plan year, and generally corresponds 
to the contribution due date for taxable 
employers who request filing 
extensions. The deadline for 
contributions for tax-exempt employers 
under the proposed regulations would 
be an extension from the earlier 
deadline now applicable under existing 
regulations (i.e., the 15th day of the 
sixth calendar month following the 
close of the taxable year with or within 
which the particular limitation year 
ends). The extent to which elective 
contributions constitute plan assets for 
purposes of the prohibited transaction 
provisions of section 4975 and Title I of 
ERISA is determined in accordance with 
regulations and rulings issued by the 
Department of Labor. See 29 CFR 
2510.3–102. 

The proposed regulations clarify the 
operation of the special increased 
limitation applicable to church plans 
under section 415(c)(7). Under this rule, 
notwithstanding the generally 
applicable limitations, annual additions 
for a section 403(b) annuity contract for 
a year with respect to an individual who 
is a church employee are treated as not 
exceeding the limitation of section 
415(c) if such annual additions for the 
year are not in excess of $10,000. 
However, the total amount of additions 
with respect to any participant that are 
permitted to be taken into account for 
purposes of this rule for all years may 
not exceed $40,000. In addition, for any 
individual who is a church employee 
performing any services for the church 
outside the United States, additions for 
a section 403(b) annuity contract for any 
year are not treated as exceeding the 
limitations of section 415(c) if those 
annual additions for the year do not 
exceed the greater of $3,000 or the 
employee’s includible compensation. 
The proposed regulations would clarify 
that the $40,000 cumulative total only 
applies to excesses over what would 
have been permitted to be contributed 
without regard to this special rule, and 
clarifies the interaction between the 
generally applicable church employee 
rule and the rule for church employees 

performing services outside the United 
States. In addition, the proposed 
regulations would clarify that the 
special rule that applies to services for 
a church performed abroad applies to 
the employee’s includible compensation 
only with respect to services for the 
church outside the United States.

The correction mechanism in current 
§ 1.415–6(b)(6) for handling excess 
annual additions is not included in the 
proposed regulations. It is anticipated 
that this correction mechanism will be 
included in the Employee Plans 
Compliance Resolution System (see Rev. 
Proc. 2003–44 (2003–1 C.B. 1051)) in 
the future. 

The proposed regulations generally 
would retain the rules under existing 
regulations providing that a 
contribution to reduce accumulated 
funding deficiencies or a contribution 
made pursuant to a funding waiver 
relates to the limitation year of the 
initial funding obligation. However, the 
proposed regulations would provide 
that any interest paid by the employer 
with respect to such a contribution that 
is in excess of a reasonable amount is 
taken into account as an annual 
addition for the limitation year when 
the contribution is made (in contrast to 
existing regulations, which require 
interest in excess of a reasonable 
amount to be taken into account as an 
annual addition for the limitation year 
for which the contribution was 
originally required). Rev. Rul. 78–223 
(1978–1 C.B. 125) provides a method for 
determining contributions required to 
amortize waived contributions under a 
defined contribution plan. The 
application of any of the methods 
described in Rev. Rul. 78–223 will 
result in reasonable interest payments 
for purposes of applying the rules of 
section 415 (provided that, if a fixed 
interest rate in excess of 5% is used to 
amortize waived contributions, the 
interest rate is reasonable). Thus, for 
example, the actual yield method (under 
which the adjusted account balance is 
increased or decreased periodically at 
the actual rate of investment return 
experienced by the plan for such period) 
can be used for this purpose. 

Section 1.415(c)–2: Definition of 
Compensation 

Section 1.415(c)–2 of these proposed 
regulations defines the term 
compensation, which is defined in 
section 415(c)(3) and used for purposes 
of applying the limitations of section 
415 as well as for various other 
purposes specified under the Internal 
Revenue Code. The proposed 
regulations reflect a number of statutory 
changes to section 415(c)(3) that were 
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made after the issuance of existing final 
regulations. Among these changes are 
the inclusion in compensation of certain 
deemed amounts for disabled 
participants and nontaxable elective 
amounts for deferrals under sections 
401(k), 403(b), and 457, cafeteria plan 
elections under section 125, and 
qualified transportation fringe elections 
under section 132(f)(4). In addition to 
these changes, the proposed regulations 
would make some other changes to 
existing regulations, as discussed below. 

The proposed regulations provide 
specific guidelines regarding when 
amounts received following severance 
from employment are considered 
compensation for purposes of section 
415. The following are types of post-
severance payments that are not 
excluded from compensation because of 
timing if they are paid within 21⁄2 
months following severance from 
employment: (1) Payments that, absent 
a severance from employment, would 
have been paid to the employee while 
the employee continued in employment 
with the employer and are regular 
compensation for services during the 
employee’s regular working hours, 
compensation for services outside the 
employee’s regular working hours (such 
as overtime or shift differential), 
commissions, bonuses, or other similar 
compensation; and (2) payments for 
accrued bona fide sick, vacation, or 
other leave, but only if the employee 
would have been able to use the leave 
if employment had continued. Under 
the proposed regulations, the rule 
generally excluding payments after 
severance from employment from 
compensation does not apply to 
payments to an individual who does not 
currently perform services for the 
employer by reason of qualified military 
service (as that term is used in section 
414(u)(1)) to the extent those payments 
do not exceed the amounts the 
individual would have received if the 
individual had continued to perform 
services for the employer rather than 
entering qualified military service. This 
notice of proposed rulemaking also 
contain corresponding proposed 
amendments to the regulations under 
sections 401(k), 403(b), and 457 that 
would provide that amounts received 
following severance from employment 
can be deferred only if they are 
considered compensation under the 
rules of section 415. 

Section 1.415(d)–1: Cost-of-Living 
Adjustments 

Section 1.415(d)–1 of these proposed 
regulations sets forth rules that apply to 
cost-of-living adjustments to the various 
limitations of section 415 pursuant to 

section 415(d). Section 415(d) provides 
for the dollar and compensation 
limitations on annual benefits and the 
dollar limitation on annual additions to 
be adjusted annually for increases in the 
cost of living based on adjustment 
procedures similar to the procedures 
used to adjust social security benefit 
amounts. These adjustments also apply 
for other purposes as specified in the 
Internal Revenue Code. The proposed 
regulations specify the manner in which 
these adjustments are determined each 
year, and reflect statutory changes to the 
adjustment methodology made after the 
1981 regulations were issued. In 
addition, the proposed regulations make 
several other changes to existing final 
regulations, as discussed below.

The proposed regulations would 
specify the circumstances under which 
an adjusted limit is permitted to be 
applied to participants who have 
previously commenced receiving 
benefits under a defined benefit plan. 
Under the proposed regulations, the 
adjusted dollar limitation is applicable 
to current employees who are 
participants in a defined benefit plan 
and to former employees who have 
retired or otherwise terminated their 
service under the plan and have a 
nonforfeitable right to accrued benefits, 
regardless of whether they have actually 
begun to receive such benefits. A plan 
is permitted to provide that the annual 
increase applies for a participant who 
has previously commenced receiving 
benefits only to the extent that benefits 
have not been paid. Thus, for example, 
a plan cannot provide that this annual 
increase applies to a participant who 
has previously received the entire plan 
benefit in a single-sum distribution. 
However, a plan is permitted to provide 
for an increase in benefits to a 
participant who accrues additional 
benefits under the plan that could have 
been accrued without regard to the 
adjustment of the dollar limitation 
(including benefits that accrue as a 
result of a plan amendment) on or after 
the effective date of the adjusted 
limitation. 

The proposed regulations provide for 
a safe harbor under which the annual 
benefit will satisfy the limitations of 
section 415(b) for the current limitation 
year following an adjustment to benefit 
payments that is made to reflect the 
cost-of-living adjustment made pursuant 
to section 415(d). If such adjustments 
are made in accordance with this safe 
harbor, the multiple annuity starting 
date rules of § 1.415(b)–2 do not apply 
on account of such adjustments. Under 
this safe harbor, if a participant has 
received one or more distributions 
under an annuity stream that satisfies 

the requirements of section 415(b) 
before the adjustment, the plan’s 
benefits will satisfy the limitations of 
section 415(b) if the amounts payable to 
the employee for the limitation year and 
subsequent limitation years are not 
greater than the amounts that would 
otherwise be payable under the annuity 
stream without regard to the adjustment, 
multiplied by a fraction. The numerator 
of this fraction is the limitation under 
section 415(b) (i.e., the lesser of the 
applicable dollar limitation under 
section 415(b)(1)(A), as adjusted for age 
at commencement, and the applicable 
compensation-based limitation under 
section 415(b)(1)(B)) in effect for the 
distribution following the adjustment, 
and the denominator of this fraction is 
such limitation under section 415(b) in 
effect for the distribution immediately 
before the adjustment. 

Section 1.415(f)–1: Combining and 
Aggregating Plans 

Section 1.415(f)–1 of these proposed 
regulations sets forth rules for 
combining and aggregating plans 
pursuant to section 415(f). Under 
section 415(f) and these proposed 
regulations, for purposes of applying the 
limitations of section 415(b) and (c), all 
defined benefit plans of an employer are 
treated as one defined benefit plan, and 
all defined contribution plans of an 
employer are treated as one defined 
contribution plan. The controlled group 
rules of section 414(b) and (c) (as 
modified by section 415(h)), the 
affiliated service group rules of section 
414(m), and the leased employee rules 
of section 415(n) apply for purposes of 
determining whether a plan that is 
maintained by an entity other than the 
employer is considered maintained by 
the employer for purposes of applying 
the aggregation rules of section 415(f). 

The proposed regulations would also 
make various changes and clarifications 
to the existing regulations. The 
proposed regulations would clarify that 
an employer’s plan must be aggregated 
with all plans maintained by a 
predecessor employer (see section 
414(a)), regardless of whether any such 
plan is assumed by the employer. 
Pursuant to section 414(a)(1), the 
proposed regulations would provide 
that, for purposes of section 415, a 
former employer is a predecessor 
employer with respect to a participant 
in a plan maintained by an employer if 
the employer maintains a plan under 
which the participant had accrued a 
benefit while performing services for the 
former employer, but only if that benefit 
is provided under the plan maintained 
by the employer. In addition, the 
proposed regulations would provide 
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pursuant to section 414(a)(2) that, with 
respect to an employer of a participant, 
a former entity that antedates the 
employer is a predecessor employer 
with respect to the participant if, under 
the facts and circumstances, the 
employer constitutes a continuation of 
all or a portion of the trade or business 
of the former entity. This will occur, for 
example, where formation of the 
employer constitutes a mere formal or 
technical change in the employment 
relationship and continuity otherwise 
exists in the substance and 
administration of the business 
operations of the former entity and the 
employer. See Lear Eye Clinic, Ltd. v. 
Commissioner, 106 T.C. 418, 425–429 
(1996). 

The proposed regulations provide 
rules for aggregating participation and 
service for purposes of the 10-year 
phase-in of the limitations on defined 
benefit plans. Under these rules, years 
of participation in all aggregated plans 
and years of service for employers 
maintaining all aggregated plans are 
counted for purposes of applying the 10-
year phase-in rules.

The proposed regulations clarify the 
aggregation rules that apply to section 
403(b) annuity contracts, other plans of 
the employer, and plans of related 
employers, in light of changes made in 
EGTRRA. Generally a section 403(b) 
annuity contract is not aggregated with 
plans that are maintained by the 
participant’s employer because the 
section 403(b) annuity contract is 
deemed maintained by the participant 
and not the employer for purposes of 
section 415. However, if a participant on 
whose behalf a section 403(b) annuity 
contract is purchased is in control of 
any employer for a limitation year, the 
annuity contract for the benefit of the 
participant is treated as a defined 
contribution plan maintained by both 
the controlled employer and the 
participant for that limitation year and 
accordingly, the section 403(b) annuity 
contract is aggregated with all other 
defined contribution plans maintained 
by the employer. Accordingly, the 
employer that contributes to the section 
403(b) annuity contract must obtain 
information from participants regarding 
employers controlled by those 
participants and plans maintained by 
those controlled employers to monitor 
compliance with applicable limitations 
to comply with applicable reporting and 
withholding obligations. In addition to 
applying the rules under existing final 
regulations for purposes of determining 
control for purposes of section 415(f), 
the proposed regulations would apply 
the rules under proposed § 1.414(c)–5 
(regarding aggregation rules for tax-

exempt employers), as published in the 
Federal Register on November 16, 2004 
(69 FR 67075). 

The proposed regulations also provide 
that a multiemployer plan, as defined in 
section 414(f), is not aggregated with 
other multiemployer plans for purposes 
of determining any section 415 
limitation. In addition, a multiemployer 
plan will not be aggregated with non-
multiemployer plans for purposes of 
applying the 100% of compensation 
benefit limit to non-multiemployer 
plans under section 415(b)(1)(B). In 
general, under the proposed regulations, 
benefits of all employers are taken into 
account in applying the limitations of 
section 415 to a multiemployer plan. 
However, a multiemployer plan is 
permitted to provide that, where a 
participating employer maintains both a 
plan which is not a multiemployer plan 
and a multiemployer plan, only the 
benefits provided by the employer 
under the multiemployer plan are 
aggregated with the benefits under the 
non-multiemployer plan. 

Section 1.415(g)–1: Disqualification of 
Plans and Trusts 

Section 1.415(g)–1 of these proposed 
regulations sets forth rules regarding 
disqualification of plans and trusts, 
including plans and trusts that are 
aggregated pursuant to § 1.415(f)–1. In 
large part, proposed § 1.415(g)–1 
replicates the rules of § 1.415–9 of the 
existing final regulations regarding 
ordering rules for disqualifying plans 
and trusts that are aggregated for 
purposes of compliance with section 
415. In addition, the proposed 
regulations provide rules for 
disqualification where an individual 
medical account (as described in section 
415(l)) and a post-retirement medical 
benefits account for key employees (as 
described in section 419A(d)) is 
combined with a qualified defined 
contribution plan for purposes of 
applying section 415(c). If the combined 
plan exceeds those limitations for a 
particular limitation year, the qualified 
defined contribution plan (rather than 
the medical account) is disqualified for 
the limitation year. 

Section 1.415(j)–1: Limitation Year 
Section 1.415(j)–1 of these proposed 

regulations sets forth rules regarding 
limitation years that are used as the 
period for demonstrating compliance 
with section 415. In addition to setting 
forth general rules that generally 
correspond to rules under existing 
regulations, the proposed regulations 
provide specific guidelines with respect 
to overlapping limitation years for 
aggregated plans. These rules reflect the 

guidance provided in Rev. Rul. 79–5 
(1979–1 C.B. 165). Where defined 
contribution plans with different 
limitations years are aggregated, the 
rules of section 415(c) must be applied 
with respect to each limitation year of 
each such plan. For each such limitation 
year, the requirements of section 415(c) 
are applied to annual additions that are 
made for that time period with respect 
to the participant under all aggregated 
plans. Similarly, where defined benefit 
plans with different limitations years 
are aggregated, the rules of section 
415(c) must be applied with respect to 
each limitation year of each such plan. 
Thus, for example, the dollar limitation 
of section 415(b)(1)(A) applicable to the 
limitation year for each plan must be 
applied to annual benefits under all 
aggregated plans to determine whether 
the plan satisfies the requirements of 
section 415(b). 

Sections 415(m) and 415(n) 
These proposed regulations do not 

contain provisions relating to section 
415(m) (regarding treatment of qualified 
governmental excess benefit 
arrangements) and section 415(n) 
(regarding the purchase of permissive 
service credit from a governmental 
defined benefit plan). Comments are 
requested regarding the need for 
regulations or other guidance on issues 
arising under these statutory provisions. 

Other Changes: Section 457 Regulations 
These proposed regulations also 

include revisions to the regulations 
under section 457 that are in addition to 
the revisions to reflect the treatment of 
compensation paid after severance from 
employment. The additional revisions 
do not include any substantive changes, 
but would merely make clarifications, 
including corrections in an example 
illustrating the section 457 catch-up 
rules and a correction in the rules 
relating to unforeseeable emergencies to 
reflect recent revisions in the definition 
of a dependent (made under the 
Working Families Tax Relief Act of 
2004, which modified the definition of 
the term dependent under section 152).

Proposed Effective Dates 
The regulations under section 415 are 

proposed to apply to limitation years 
beginning on or after January 1, 2007. 
Except as described below, until these 
regulations are issued as final 
regulations, the existing regulations 
remain in effect (to the extent not 
modified by statutory changes). A 
defined benefit plan that was adopted 
and effective before May 31, 2005, will 
be considered to satisfy the limitations 
of section 415(b) for a participant with 
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respect to benefits accrued or payable 
under the plan as of the effective date 
of final regulations implementing these 
proposed regulations pursuant to plan 
provisions adopted and in effect on May 
31, 2005, but only if such plan 
provisions meet the requirements of 
statutory provisions, regulations, and 
other published guidance in effect on 
May 31, 2005. Thus, plans that were in 
compliance with the rules of section 415 
as in effect prior to the finalization of 
these regulations will not be 
disqualified based on benefits that arise 
pursuant to plan provisions that were 
adopted and in effect on May 31, 2005, 
and that accrue prior to the effective 
date of final regulations implementing 
these proposed regulations, even if 
those benefits no longer comply with 
the requirements of section 415 as set 
forth under those final regulations. 
However, such a plan will not be 
permitted to provide for the accrual of 
additional benefits for a participant on 
or after the effective date of final 
regulations implementing these 
proposed regulations unless such 
additional benefits, together with the 
participant’s other accrued benefits, 
comply with those new final 
regulations. 

Reliance on Compensation Timing 
Rules and Changes to Regulations 
Under Sections 401(a)(9) and 457 

Pending issuance of final regulations, 
taxpayers may rely on the modifications 
in these proposed regulations contained 
in § 1.401(k)–1(e)(8), § 1.415(c)–2(e), and 
§ 1.457–4(d) regarding post-severance 
compensation payments and other 
compensation timing rules, 
§ 1.401(a)(9)–6 regarding certain 
changes in form of payment, and 
§§ 1.457–5, –6, and –10 providing 
corrective and clarifying changes. 
Pursuant to this reliance, taxpayers may 
apply the proposed amendments 
described in this paragraph for periods 
prior to the effective date of final 
regulations. 

Sunset of EGTRRA Changes 
The proposed regulations do not 

provide rules for the application of the 
EGTRRA sunset provision (section 901 
of EGTRRA), under which the 
provisions of EGTRRA do not apply to 
taxable, plan, or limitation years 
beginning after December 31, 2010. 
Unless the EGTRRA sunset provision is 
repealed before it becomes effective, 
additional guidance will be needed to 
clarify its application. 

Special Analyses 
It has been determined that this notice 

of proposed rulemaking is not a 

significant regulatory action as defined 
in Executive Order 12866. Therefore, a 
regulatory assessment is not required. It 
has also been determined that section 
553(b) of the Administrative Procedure 
Act (5 U.S.C. chapter 5) does not apply 
to these regulations, and, because the 
regulations do not impose a collection 
of information on small entities, the 
Regulatory Flexibility Act (5 U.S.C. 
chapter 6) does not apply. Pursuant to 
section 7805(f) of the Code, this notice 
of proposed rulemaking will be 
submitted to the Chief Counsel for 
Advocacy of the Small Business 
Administration for comment on its 
impact on small business. 

Comments and Public Hearing 
Before these proposed regulations are 

adopted as final regulations, 
consideration will be given to any 
written (a signed original and eight (8) 
copies) or electronic comments that are 
submitted timely to the IRS. The IRS 
and Treasury Department specifically 
request comments on the clarity of the 
proposed regulations and how they may 
be made easier to understand. All 
comments will be available for public 
inspection and copying. 

A public hearing has been scheduled 
for August 17, 2005 at 10 a.m. in the 
auditorium, Internal Revenue Building, 
1111 Constitution Avenue, NW., 
Washington, DC. Due to building 
security procedures, visitors must use 
the main building entrance on 
Constitution Avenue. In addition, all 
visitors must present photo 
identification to enter the building. 
Because of access restrictions, visitors 
will not be admitted beyond the 
immediate entrance area more than 30 
minutes before the hearing starts. For 
more information about having your 
name placed on the list to attend the 
hearing, see the FOR FURTHER 
INFORMATION CONTACT section of this 
preamble. 

The rules of 26 CFR 601.601(a)(3) 
apply to the hearing. Persons who wish 
to present oral comments at the hearing 
must submit written (signed original 
and eight (8) copies) or electronic 
comments and an outline of the topics 
to be discussed and the time to be 
devoted to each topic by July 27, 2005. 
A period of 10 minutes will be allotted 
to each person for making comments. 
An agenda showing the scheduling of 
the speakers will be prepared after the 
deadline for receiving outlines has 
passed. Copies of the agenda will be 
available free of charge at the hearing. 

Drafting Information 
The principal authors of these 

regulations are Vernon S. Carter and 

Linda S. F. Marshall, Office of Division 
Counsel/Associate Chief Counsel (Tax 
Exempt and Government Entities). 
However, other personnel from the IRS 
and Treasury participated in the 
development of these regulations.

List of Subjects 

26 CFR Part 1 

Income taxes, Reporting and 
recordkeeping requirements. 

26 CFR Part 11 

Income taxes, Reporting and 
recordkeeping requirements.

Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR parts 1 and 11 
are proposed to be amended as follows:

PART 1—INCOME TAXES 

Paragraph 1. The authority citation 
for part 1 continues to read, in part, as 
follows:

Authority: 26 U.S.C. 7805 * * *

* * * * *
Par. 2. Section 1.401(a)(9)–6, Q&A–

13(c)(3) is revised to read as follows:

§ 1.401(a)(9)–6 Required minimum 
distributions for defined benefit plans and 
annuity contracts. 

A–13. * * *
(c) * * * 
(3) In accordance with § 1.415(b)–2(c), 

after taking into account the 
modification, the payments under the 
annuity that are paid before the 
modification plus the modified 
payments must satisfy the requirements 
of § 1.415(b)–1 determined as of the 
original annuity starting date, using the 
interest rates and mortality table 
applicable to such date, except that, for 
this purpose, payments will not fail to 
satisfy the requirements of § 1.415(b)–1 
determined as of the original annuity 
starting date merely because the 
payments are adjusted to reflect cost-of-
living adjustments pursuant to section 
415(d) that are determined in 
accordance with § 1.415(d)–1(a)(5); and
* * * * *

Par. 3. Section 1.401(k)–1 is amended 
by adding paragraph (e)(8) to read as 
follows:

§ 1.401(k)–1 Certain cash or deferred 
arrangements.

* * * * *
(e) * * * 
(8) Section 415 compensation 

required. A cash or deferred 
arrangement satisfies this paragraph (e) 
only if cash or deferred elections can 
only be made with respect to amounts 
that are compensation within the 
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meaning of section 415(c)(3) and 
§ 1.415(c)–2. Thus, for example, the 
arrangement is not a qualified cash or 
deferred arrangement if an eligible 
employee who is not in qualified 
military service (as that term is defined 
in section 414(u)) can make a cash or 
deferred election with respect to an 
amount paid after severance from 
employment, unless the amount is paid 
within 21⁄2 months following the eligible 
employee’s severance from employment 
and is described in § 1.415(c)–2(e)(3)(ii).
* * * * *

Par. 4. Section 1.403(b)–3, as 
proposed to be revised on November 16, 
2004 (69 FR 67086), is further proposed 
to be amended by adding text to 
paragraph (b)(4)(ii) to read as follows:

§ 1.403(b)–3 Exclusion for contributions to 
purchase section 403(b) contracts. 

(b) * * * 
(4) * * * 
(ii) Exceptions. The exclusion from 

gross income provided by section 403(b) 
applies to contributions made for former 
employees with respect to 
compensation described in § 1.415(c)–
2(e)(3)(ii) (relating to certain 
compensation paid within 21⁄2 months 
following severance from employment), 
compensation described in § 1.415(c)–
2(g)(4) (relating to compensation paid to 
participants who are permanently and 
totally disabled), and compensation 
relating to qualified military service 
under section 414(u).
* * * * *

§ 1.415–1 thru § 1.415–10 [Removed] 
Par. 5. Sections 1.415–1 through 

1.415–10 are removed. 
Par. 6. Section 1.415(a)–1 is added to 

read as follows:

§ 1.415(a)–1 General rules with respect to 
limitations on benefits and contributions 
under qualified plans. 

(a) Trusts. Under sections 415 and 
401(a)(16), a trust that forms part of a 
pension, profit-sharing, or stock bonus 
plan will not be qualified under section 
401(a) if any of the following conditions 
exists— 

(1) In the case of a defined benefit 
plan, the annual benefit with respect to 
any participant for any limitation year 
exceeds the limitations of section 415(b) 
and § 1.415(b)–1 (taking into account 
the rules of § 1.415(b)–2); 

(2) In the case of a defined 
contribution plan, the annual additions 
credited with respect to any participant 
for any limitation year exceed the 
limitations of section 415(c) and 
§ 1.415(c)–1; or 

(3) The trust has been disqualified 
under section 415(g) and § 1.415(g)–1 
for any year. 

(b) Certain annuities and accounts—
(1) In general. Under section 415, an 
employee annuity plan described in 
section 403(a), an annuity contract 
described in section 403(b), or a 
simplified employee pension described 
in section 408(k) will not be considered 
to be described in the otherwise 
applicable section if any of the 
following conditions exists— 

(i) The annual benefit under a defined 
benefit plan with respect to any 
participant for any limitation year 
exceeds the limitations of section 415(b) 
and § 1.415(b)–1 (taking into account 
the rules of § 1.415(b)–2); 

(ii) The contributions and other 
additions credited under a defined 
contribution plan with respect to any 
participant for any limitation year 
exceed the limitations of section 415(c) 
and § 1.415(c)–1; or 

(iii) The employee annuity plan, 
annuity contract, or simplified 
employee pension has been disqualified 
under section 415(g) and § 1.415(g)–1 
for any year. 

(2) Special rule for section 403(b) 
annuity contracts—(i) In general. If the 
contributions and other additions under 
an annuity contract that otherwise 
satisfies the requirements of section 
403(b) with respect to any participant 
for any limitation year exceed the 
limitations of section 415(c) and 
§ 1.415(c)–1, then the portion of the 
contract that includes such excess 
annual addition fails to be a section 
403(b) contract (and instead is a contract 
to which section 403(c) applies), and the 
remaining portion of the contract is a 
section 403(b) contract. The status of the 
remaining portion of the contract as a 
section 403(b) contract is not retained 
unless, for the year of the excess and 
each year thereafter, the issuer of the 
contract maintains separate accounts for 
each such portion. See also § 1.403(b)–
3(c)(3). 

(ii) Defined benefit plans. If the 
annual benefit under an annuity 
contract that otherwise satisfies the 
requirements of section 403(b) and that 
is a defined benefit plan with respect to 
any participant for any limitation year 
exceeds the limitations of section 415(b) 
and § 1.415(b) (taking into account the 
rules of § 1.415(b)–2), then the portion 
of the contract that includes such excess 
annual benefit fails to be a section 
403(b) annuity contract (and instead is 
a contract to which section 403(c) 
applies), and the remaining portion of 
the contract is a section 403(b) annuity 
contract. The status of the remaining 
portion of the contract as a section 
403(b) annuity contract is not retained 
unless, for the year of the excess and 
each year thereafter, the issuer of the 

contract maintains separate accounts for 
each such portion. 

(3) Section 403(b) annuity contract. 
For purposes of section 415 and 
regulations thereunder, the term section 
403(b) annuity contract includes 
arrangements that are treated as annuity 
contracts for purposes of section 403(b). 
For example, such term includes 
custodial accounts described in section 
403(b)(7) and retirement income 
accounts described in section 403(b)(9).

(c) Regulations—(1) In general. This 
section provides general rules regarding 
the application of section 415. For 
further rules regarding the application 
of section 415, see— 

(i) Section 1.415(b)–1 (for general 
rules regarding the limit applicable to 
defined benefit plans); 

(ii) Section 1.415(b)–2 (for special 
rules for defined benefit plans where a 
participant has multiple annuity starting 
dates); 

(iii) Section 1.415(c)–1 (for general 
rules regarding the limit applicable to 
defined contribution plans); 

(iv) Section 1.415(c)–2 (for rules 
regarding the definition of 
compensation for purposes of section 
415); 

(v) Section 1.415(d)–1 (for rules 
regarding cost-of-living adjustments to 
the various limits of section 415); 

(vi) Section 1.415(f)–1 (for rules for 
aggregating plans for purposes of section 
415); 

(vii) Section 1.415(g)–1 (for rules 
regarding disqualification of plans that 
fail to satisfy the requirements of section 
415); and (viii) Section 1.415(j)–1 (for 
rules regarding limitation years). 

(2) Cross references to additional 
rules for section 403(b) annuity 
contracts. For additional rules relating 
to section 403(b) annuity contracts, 
see— 

(i) Section 1.415(c)–2(g)(1) and (3) 
(relating to the definition of 
compensation for such annuity 
contracts); 

(ii) Section 1.415(f)–1(g) (relating to 
rules for such annuity contracts for 
purposes of combining plans); 

(iii) Section 1.415(g)–1(b)(3)(iv)(C) 
(regarding disqualification of section 
403(b) annuity contract aggregated with 
a qualified defined contribution plan if 
the combined plans exceed the 
limitations of section 415(c)); 

(iv) Section 1.415(g)–1(e) (relating to 
the plan year for such annuity 
contracts); and 

(v) Section 1.415(j)–1(e) (relating to 
the limitation year for such annuity 
contracts). 

(3) Cross references to additional 
rules for governmental plans. For 
additional rules relating to 
governmental plans, see— 
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(i) Section 1.415(b)–1(a)(6)(i) 
(providing an exception from the 
compensation-based limit of section 
415(b)(1)(B) for governmental plans); 

(ii) Section 1.415(b)–1(a)(7)(ii) 
(regarding a special limitation for 
governmental plans making an election 
during 1990); 

(iii) Section 1.415(b)–1(b)(4) 
(regarding qualified governmental 
excess benefit arrangements); 

(iv) Section 1.415(b)–1(d)(3) and (4) 
(regarding age adjustments to the dollar 
limit of section 415(b)(1)(A) in the case 
of employees of police departments and 
fire departments and former members of 
the United States Armed Forces, and in 
the case of survivor and disability 
benefits); 

(v) Section 1.415(b)–1(g)(3) (regarding 
adjustments to applicable limitations for 
years of participation, and adjustments 
to applicable limitations for years of 
service for survivor and disability 
benefits); and 

(vi) Section 1.415(c)–1(b)(3)(iii) 
(regarding amounts not treated as 
annual additions). 

(4) Cross references to additional 
rules for multiemployer plans. For 
additional rules relating to 
multiemployer plans, see— 

(i) Paragraph (e) of this section 
(regarding benefits or contributions 
taken into account where a plan is 
maintained by more than one 
employer); 

(ii) Section 1.415(b)–1(a)(6)(ii) 
(providing an exception from the 
compensation-based limit for 
multiemployer plans); 

(iii) Section 1.415(b)–1(f)(3) (regarding 
the application of the minimum $10,000 
limitation on benefits in the case of a 
multiemployer plan); 

(iv) Section 1.415(f)–1(h) (providing 
special rules for aggregating 
multiemployer plans with other plans); 
and 

(v) Section 1.415(g)–1(b)(3)(ii) 
(regarding plan disqualification rules 
where a multiemployer plan is 
aggregated with a plan that is not a 
multiemployer plan and the combined 
plans exceed the limitations of section 
415). 

(d) Plan provisions—(1) In general. 
Although no specific plan provision is 
required under section 415 in order for 
a plan to establish or maintain its 
qualification, the plan provisions must 
preclude the possibility that any 
accrual, distribution, or annual addition 
will exceed the limitations of section 
415. For example, a plan may include 
provisions that automatically freeze or 
reduce the rate of benefit accrual (in the 
case of a defined benefit plan) or the 
annual addition (in the case of a defined 

contribution plan) to a level necessary 
to prevent the limitations from being 
exceeded with respect to any 
participant. For rules relating to this 
type of plan provision and the definitely 
determinable benefit requirement for 
pension plans, see § 1.401(a)–1(b)(1). 

(2) Special rule for profit-sharing and 
stock bonus plans. A provision of a 
profit-sharing or stock bonus plan that 
automatically freezes or reduces the 
amount of annual additions to ensure 
that the limitations of section 415 will 
not be exceeded must comply with the 
requirement set forth in § 1.401–
1(b)(1)(ii) or (iii) (as applicable) that 
such plans provide a definite 
predetermined formula for allocating 
the contributions made to the plan 
among the participants. If the operation 
of a provision that automatically freezes 
or reduces the amount of annual 
additions to ensure that the limitations 
of section 415 are not exceeded does not 
involve discretionary action on the part 
of the employer, the definite 
predetermined allocation formula 
requirement is not violated by the 
provision. If the operation of such a 
provision involves discretionary action 
on the part of the employer, the definite 
predetermined allocation formula 
requirement is violated. For example, if 
two profit-sharing plans of one 
employer otherwise provide for 
aggregate contributions which may 
exceed the limits of section 415(c), the 
plan provisions must specify (without 
involving employer discretion) under 
which plan contributions and 
allocations will be reduced to prevent 
an excess annual addition and how the 
reduction will occur. 

(3) Incorporation by reference—(i) In 
general. A plan is permitted to 
incorporate by reference the limitations 
of section 415, and will not fail to meet 
the definitely determinable benefit 
requirement or the definite 
predetermined allocation formula 
requirement, whichever applies to the 
plan, merely because it incorporates the 
limits of section 415 by reference.

(ii) Section 415 can be applied in 
more than one manner, but a statutory 
or regulatory default rule exists. Where 
a provision of section 415 is permitted 
to be applied in more than one manner 
but is to be applied in a specified 
manner in the absence of contrary plan 
provisions (i.e., a default rule exists), if 
a plan incorporates the limitations of 
section 415 by reference with respect to 
that provision of section 415 and does 
not specifically vary from the default 
rule, then the default rule applies. With 
respect to a provision of section 415 for 
which a default rule exists, if the 
limitations of section 415 are to be 

applied in a manner other than using 
the default rule, the plan must specify 
the manner in which the limitation is to 
be applied in addition to generally 
incorporating the limitations of section 
415 by reference. For example, if a plan 
generally incorporates the limitations of 
section 415 by reference and does not 
restrict the accrued benefits to which 
the amendments to section 415(b)(2)(E) 
made by GATT apply (as permitted by 
Q&A–12 of Rev. Rul. 98–1 (1998–1 C.B. 
249) (see § 601.601(d) of this chapter), 
which reflects the amendments to 
section 767 of GATT made by section 
1449 of SBJPA), then the amendments to 
section 415(b)(2)(E) made by GATT 
apply to all benefits under the plan. 

(iii) Section 415 can be applied in 
more than one manner with no statutory 
or regulatory default. If a limitation of 
section 415 may be applied in more 
than one manner, and there is no 
governing principle pursuant to which 
that limitation is applied in the absence 
of contrary plan provisions, then the 
plan must specify the manner in which 
the limitation is to be applied in 
addition to generally incorporating the 
limitations of section 415 by reference. 
For example, if an employer maintains 
two profit-sharing plans, and if any 
participant participates in more than 
one such plan, then both plans must 
specify (in a consistent manner) under 
which of the employer’s two profit-
sharing plans annual additions must be 
reduced if aggregate annual additions 
would otherwise exceed the limitations 
of section 415(c)). 

(iv) Former requirements. A plan 
cannot incorporate by reference 
formerly applicable requirements of 
section 415 that are no longer in force 
(such as the limits of former section 
415(e)). 

(v) Cost-of-living adjustments—(A) In 
general. A plan is permitted to 
incorporate by reference the annual 
adjustments to the limitations of section 
415 that are made pursuant to section 
415(d). See § 1.415(d)–1 for additional 
rules relating to cost-of-living 
adjustments under section 415(d). 

(B) Cost-of-living adjustments not 
included in accrued benefit until 
effective. Notwithstanding that a plan 
incorporates the increases to the 
applicable limits under section 415(d) 
by reference, the accrued benefit of a 
participant for purposes of section 411 
and the annual benefit payable to a 
participant for purposes of § 1.415(b)–
1(a)(1) are not permitted to reflect 
increases pursuant to the annual 
increase under section 415(d) of the 
dollar limitation described in section 
415(b)(1)(A) or the compensation limit 
described in section 415(b)(1)(B) for any
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period before the annual increase 
becomes effective. A plan amendment 
does not violate the requirements of 
section 411(d)(6) merely because it 
eliminates the incorporation by 
reference of the increases under section 
415(d) with respect to increases that 
have not yet occurred. Pursuant to 
§ 1.415(d)–1(a)(3), the increase in each 
limit that is adjusted pursuant to section 
415(d) is effective as of January 1 of 
each calendar year, and applies with 
respect to limitation years ending with 
or within that calendar year. Thus, 
where an increase in the dollar 
limitation under section 415(b)(1)(A) 
results in an increase to the participant’s 
accrued benefit, the increase to the 
accrued benefit is permitted to occur as 
of a date no earlier than January 1 of the 
calendar year for which the increase in 
the dollar limitation is effective. 

(C) Application of increase in defined 
benefit dollar limit to participants who 
have commenced receiving benefits. The 
annual increase under section 415(d) of 
the dollar limitation described in 
section 415(b)(1)(A) does not apply in 
limitation years beginning after the 
annuity starting date to a participant 
who has previously commenced 
receiving benefits unless the plan 
specifies that this annual increase 
applies to such a participant. Similarly, 
the annual increase under section 
415(d) of the compensation-based 
limitation described in section 
415(b)(1)(B) does not apply in limitation 
years beginning after the annuity 
starting date to a participant who has 
previously commenced receiving 
benefits unless the plan specifies that 
this annual increase applies to such a 
participant. 

(D) Treatment of cost-of-living 
adjustments for funding purposes. In 
general, the annual increase under 
section 415(d) of the dollar limitation 
described in section 415(b)(1)(A) and 
the compensation limitation described 
in section 415(b)(1)(B) is treated as a 
plan amendment for purposes of 
applying sections 404 and 412, 
regardless of whether the plan is 
amended to reflect the increase or the 
plan reflects the increase automatically 
through operation of plan provisions. 
However, where a plan reflects the 
annual increase under section 415(d) of 
the dollar limitation described in 
section 415(b)(1)(A) or the 
compensation limitation described in 
section 415(b)(1)(B) automatically 
through operation of plan provisions, 
the funding method for the plan is 
permitted to provide for this annual 
increase to be treated as an experience 
loss for purposes of applying sections 
404 and 412. 

(e) Rules for plans maintained by 
more than one employer. Except as 
provided in § 1.415(f)–1(h)(2)(i) 
(regarding aggregation of multiemployer 
plans with plans other than 
multiemployer plans), for purposes of 
applying the limitations of section 415 
with respect to a participant in a plan 
maintained by more than one employer, 
benefits and contributions attributable 
to such participant from all of the 
employers maintaining the plan must be 
taken into account. Furthermore, in 
applying the limitations of section 415 
with respect to such a participant, the 
total compensation received by the 
participant from all of the employers 
maintaining the plan is permitted to be 
taken into account under any such plan 
if the plan so provides. 

(f) Special rules—(1) Affiliated 
employers. Pursuant to section 414(b) 
and § 1.414(b)–1, all employees of all 
corporations that are members of a 
controlled group of corporations (within 
the meaning of section 1563(a), as 
modified by section 1563(f)(5), and 
determined without regard to section 
1563(a)(4) and (e)(3)(C)) are treated as 
employed by a single employer for 
purposes of section 415. Similarly, 
pursuant to section 414(c) and 
§§ 1.414(c)–1 through 1.414(c)–6, all 
employees of trades or businesses that 
are under common control are treated as 
employed by a single employer. Thus, 
any defined benefit plan or defined 
contribution plan maintained by any 
member of a controlled group of 
corporations (within the meaning of 
section 414(b)) or by any trade or 
business (whether or not incorporated) 
under common control (within the 
meaning of section 414(c)) is deemed 
maintained by all such members or such 
trades or businesses. Pursuant to section 
415(h), for purposes of section 415, 
sections 414(b) and 414(c) are applied 
by using the phrase ‘‘more than 50 
percent’’ instead of the phrase ‘‘at least 
80 percent’’ each place the latter phrase 
appears in section 1563(a)(1), in 
§ 1.414(c)–2, and in § 1.414(c)–5.

(2) Affiliated service groups. Any 
defined benefit plan or defined 
contribution plan maintained by any 
member of an affiliated service group 
(within the meaning of section 414(m)) 
is deemed maintained by all members of 
that affiliated service group. 

(3) Leased employees—(i) In general. 
Pursuant to section 414(n), except as 
provided in paragraph (f)(3)(ii) of this 
section, with respect to any person 
(referred to as the recipient) for whom 
a leased employee (within the meaning 
of section 414(n)(2)) performs services, 
the leased employee is treated as an 
employee of the recipient, but 

contributions or benefits provided by 
the leasing organization that are 
attributable to services performed for 
the recipient are treated as provided 
under a plan maintained by the 
recipient. 

(ii) Exception for leased employees 
covered by safe harbor plans. Pursuant 
to section 414(n)(5), the rule of 
paragraph (f)(3)(i) of this section does 
not apply to a leased employee with 
respect to services performed for a 
recipient if— 

(A) The leased employee is covered 
by a plan that is maintained by the 
leasing organization and that meets the 
requirements of section 414(n)(5)(B); 
and 

(B) Leased employees (determined 
without regard to this paragraph 
(f)(3)(ii)) do not constitute more than 
20% of the recipient’s nonhighly 
compensated workforce. 

(4) Permissive service credit under 
governmental plans. See section 415(n) 
for rules regarding the application of the 
limitations of sections 415(b) and (c) 
where an employee makes contributions 
(including a transfer described in 
section 403(b)(13) or section 457(e)(17)) 
to a defined benefit governmental plan 
to purchase permissive service credit 
under the plan. 

(5) Qualified domestic relations 
orders. A benefit provided to an 
alternate payee (as defined in section 
414(p)(8)) of a participant pursuant to a 
qualified domestic relations order (as 
defined in section 414(p)(1)(A)) is 
treated as if it were provided to the 
participant for purposes of applying the 
limitations of section 415. 

(6) Effect on other requirements. 
Except as provided in § 1.417(e)–1(d)(1), 
the application of section 415 does not 
relieve a plan from the obligation to 
satisfy other applicable qualification 
requirements. Accordingly, the terms of 
the plan must provide for the plan to 
satisfy section 415 as well as all other 
applicable requirements. For example, if 
a defined benefit plan has a normal 
retirement age of 62, and if a 
participant’s benefit remains unchanged 
between the ages of 62 and 65 because 
of the application of the section 
415(b)(1)(A) dollar limit, the plan 
satisfies the requirements of section 411 
only if the plan either commences 
distribution of the participant’s benefit 
at normal retirement age (without regard 
to severance from employment) or 
provides for a suspension of benefits at 
normal retirement age that satisfies the 
requirements of section 411(a)(3)(B) and 
29 CFR 2530.203–3. Similarly, if the 
increase to a participant’s benefit under 
a defined benefit plan in a year after the 
participant has attained normal 
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retirement age is less than the actuarial 
increase to the participant’s previously 
accrued benefit because of the 
application of the section 415(b)(1)(B) 
compensation limitation (which is not 
adjusted for commencement after age 
65), the plan satisfies the requirements 
of section 411 only if the plan either 
commences distribution of the 
participant’s benefit at normal 
retirement age (without regard to 
severance from employment) or 
provides for a suspension of benefits at 
normal retirement age that satisfies the 
requirements of section 411(a)(3)(B) and 
29 CFR 2530.203–3. 

(g) Effective date—(1) General rule. 
Except as otherwise provided, 
§§ 1.415(a)–1, 1.415(b)–1, 1.415(b)–2, 
1.415(c)–1, 1.415(c)–2, 1.415(d)–1, 
1.415(f)–1, 1.415(g)–1, and 1.415(j)–1 
apply to limitation years beginning on 
or after January 1, 2007. 

(2) Option to apply regulations earlier. 
A plan that was adopted and in effect 
before January 1, 2007, is permitted to 
apply the provisions of §§ 1.415(a)–1, 
1.415(b)–1, 1.415(b)–2, 1.415(c)–1, 
1.415(c)–2, 1.415(d)–1, 1.415(f)–1, 
1.415(g)–1, and 1.415(j)–1 to limitation 
years beginning after the date final 
regulations are published in the Federal 
Register. 

(3) Grandfather rule for preexisting 
benefits. A defined benefit plan that was 
adopted and effective before May 31, 
2005, is considered to satisfy the 
limitations of section 415(b) for a 
participant with respect to benefits 
accrued or payable under the plan as of 
the effective date of final regulations 
under §§ 1.415(a)–1, 1.415(b)–1, 
1.415(b)–2, 1.415(c)–1, 1.415(c)–2, 
1.415(d)–1, 1.415(f)–1, 1.415(g)–1, and 
1.415(j)–1 (as provided under paragraph 
(g)(1) and (2) of this section) pursuant to 
plan provisions that were adopted and 
in effect on May 31, 2005, but only if 
such plan provisions meet the 
requirements of statutory provisions, 
regulations, and other published 
guidance in effect on May 31, 2005. 

(4) Sunset of EGTRRA amendments. 
Sections 1.415(a)–1, 1.415(b)–1, 
1.415(b)–2, 1.415(c)–1, 1.415(c)–2, 
1.415(d)–1, 1.415(f)–1, 1.415(g)–1, and 
1.415(j)–1 do not address the 
application of section 901 of the 
Economic Growth and Tax Relief 
Reconciliation Act of 2001, Public Law 
107–16, 115 Stat. 38 (under which the 
amendments made by that Act do not 
apply to limitation years beginning after 
December 31, 2010). 

Par. 7. Section 1.415(b)–1 is added to 
read as follows:

§ 1.415(b)–1 Limitations for defined benefit 
plans. 

(a) General rules—(1) Maximum 
limitations. Except as otherwise 
provided under this section, a defined 
benefit plan fails to satisfy the 
requirements of section 415(a) for a 
limitation year if, during the limitation 
year, either the annual benefit (as 
defined in paragraph (b)(1)(i) of this 
section) accrued by a participant or the 
annual benefit payable to a participant 
at any time under the plan exceeds the 
lesser of— 

(i) $160,000 (as adjusted pursuant to 
section 415(d), § 1.415(d)–1(a), and this 
section); or 

(ii) 100% of the participant’s average 
compensation for the period of the 
participant’s high 3 years of service (as 
adjusted pursuant to section 415(d), 
§ 1.415(d)–1(a), and this section). 

(2) Defined benefit plan. For purposes 
of section 415 and regulations 
thereunder, a defined benefit plan is any 
plan, contract, or account to which 
section 415 applies pursuant to 
§ 1.415(a)–1(a) or (b) (or any portion 
thereof) that is not a defined 
contribution plan within the meaning of 
§ 1.415(c)–1(a)(2). In addition, a section 
403(b) contract that is not described in 
section 414(i) is treated as a defined 
benefit plan for purposes of section 415 
and regulations thereunder.

(3) Plan provisions. As required in 
§ 1.415(a)–1(d)(1), in order to satisfy the 
limitations on benefits under this 
section, the plan provisions (including 
the provisions of any annuity) must 
preclude the possibility that any annual 
benefit exceeding these limitations will 
be accrued, distributed, or otherwise 
payable in any optional form of benefit 
(including the normal form of benefit) at 
any time (from the plan, from an 
annuity contract that will make 
distributions to the participant on behalf 
of the plan, or from an annuity contract 
that has been distributed under the 
plan). Thus, for example, a plan will fail 
to satisfy the limitations of this section 
if the plan does not contain terms that 
preclude the possibility that any annual 
benefit exceeding these limitations will 
be accrued or payable in any optional 
form of benefit (including the normal 
form of benefit) at any time, even 
though no participant has actually 
accrued a benefit in excess of these 
limitations. 

(4) Adjustments to dollar limitation 
for commencement before age 62 or 
after age 65. The age-adjusted section 
415(b)(1)(A) dollar limit computed 
pursuant to paragraph (d) or (e) of this 
section is used in place of the dollar 
limitation described in section 
415(b)(1)(A) and paragraph (a)(1)(i) of 

this section in the case of a benefit with 
an annuity starting date that occurs 
before the participant attains age 62 or 
after the participant attains age 65. 

(5) Period of high 3 years of service—
(i) In general. For purposes of applying 
the limitation on benefits described in 
this section, the period of a participant’s 
high 3 years of service is the period of 
3 consecutive calendar years during 
which the employee was an active 
participant in the plan and had the 
greatest aggregate compensation (as 
defined in § 1.415(c)–2) from the 
employer. For purposes of this 
paragraph (a)(5), in determining a 
participant’s high 3 years of service, the 
plan may use any 12-month period to 
determine a year of service instead of 
the calendar year, provided that it is 
uniformly and consistently applied in a 
manner that is specified under the terms 
of the plan. As provided under 
§ 1.415(c)–2(f), because a plan may not 
base benefit accruals (in the case of a 
defined benefit plan) on compensation 
in excess of the limitation under section 
401(a)(17), a plan’s definition of 
compensation for a limitation year that 
is used for purposes of applying the 
limitations of section 415 is not 
permitted to reflect compensation for a 
plan year that is in excess of the 
limitation under section 401(a)(17) that 
applies to that plan year. 

(ii) Short periods of service. For those 
employees who are employed with the 
employer while an active participant for 
less than 3 consecutive calendar years, 
the period of a participant’s high 3 years 
of service is the actual number of 
consecutive years of employment 
(including fractions of years) while an 
active participant in the plan. In such a 
case, the limitation of section 
415(b)(1)(B) of 100% of the participant’s 
compensation for the period of the 
participant’s high 3 years of service is 
computed by dividing the participant’s 
compensation during the participant’s 
longest consecutive period of 
employment while a plan participant by 
the number of years in that period 
(including fractions of years, but not 
less than one year). 

(iii) Examples: The following 
examples illustrate the rules of this 
paragraph (a)(5):

Example 1. (i) Plan A, which was 
established on January 1, 2004, covers 
Participant M, who was hired on January 1, 
2000. The limitation year for Plan A is the 
calendar year. Participant M’s compensation 
(as defined in § 1.415(c)–2) from the 
employer maintaining the plan is $120,000 
for 2000, $120,000 for 2001, $120,000 for 
2002, $120,000 for 2003, $100,000 for 2004, 
$100,000 for 2005, $100,000 for 2006, and 
$80,000 for 2007. Plan A does not specify a 
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period other than the calendar year for 
determining the period of a participant’s high 
3 years of service while a plan participant. 

(ii) As of the end of the 2004 limitation 
year, the period of M’s highest 3 consecutive 
years of service while a plan participant (or 
fewer, if applicable) runs from January 1, 
2004, through December 31, 2004. As of the 
end of the 2005 limitation year, the period of 
M’s highest 3 consecutive years of service 
while a plan participant (or fewer, if 
applicable) runs from January 1, 2004, 
through December 31, 2005. As of the end of 
the 2006 limitation year and the 2007 
limitation year, the period of M’s highest 3 
consecutive years of service while a plan 
participant (or fewer, if applicable) runs from 
January 1, 2004, through December 31, 2006. 
For all of those periods, M’s average 
compensation is $100,000. Thus, the 
limitation under section 415(b)(1)(B) for 2004 
through 2007 is applied using $100,000 as 
M’s average compensation for the period of 
M’s high 3 consecutive years of service while 
a plan participant (or fewer, if applicable).

Example 2. (i) Participant P has 
participated in Plan A, maintained by 
Employer M, for more than 10 years. P’s 
average compensation for P’s high 3 years 
while a participant in Plan A (determined 
before the application of section 401(a)(17)) 
is $220,000. On January 1, 2007, P 
commences receiving benefits from Plan A at 
the age of 75, 10 years after attaining P’s 
normal retirement age under Plan A. 
Distributions to P under Plan A are 
actuarially adjusted to reflect commencement 
10 years after normal retirement age using a 
5% interest rate and the applicable mortality 
table under section 417(e)(3) that applies as 
of January 1, 2003. The limitation year and 
the plan year for Plan A are the calendar 
year. 

(ii) Pursuant to § 1.415(c)–2(f) and section 
401(a)(17), Plan A is not permitted to provide 
for a definition of compensation that 
includes compensation for a plan year that is 
in excess of the limitation under section 
401(a)(17) that applies to that plan year. 
Accordingly, the limitation under section 
415(b)(1)(B) based on P’s average 
compensation for P’s high three consecutive 
years must not reflect compensation for any 
plan year that is in excess of the limitation 
under section 401(a)(17) that applies to that 
plan year. Thus, for example, if the limitation 
under section 401(a)(17) for plan years 
beginning in 2004, 2005, and 2006 is 
$205,000, and if P had compensation in 
excess of $205,000 in each of those years, 
then the limitation under section 415(b)(1)(B) 
based on P’s average compensation for P’s 
high three consecutive years is $205,000.

(6) Exceptions from compensation 
limit. The limit under paragraph 
(a)(1)(ii) of this section (i.e., 100% of the 
participant’s average compensation for 
his high 3 years of service) does not 
apply to— 

(i) A governmental plan (as defined in 
section 414(d)); 

(ii) A multiemployer plan (as defined 
in section 414(f)); or

(iii) A collectively bargained plan that 
is described in section 415(b)(7). 

(7) Special rules—(i) Total benefits 
not in excess of $10,000. See section 
415(b)(4) and paragraph (f) of this 
section for an exception from the limits 
of section 415(b)(1) and paragraph (a)(1) 
of this section with respect to retirement 
benefits that do not exceed $10,000 for 
the limitation year. 

(ii) Governmental plans electing 
during 1990. For a special limitation 
applicable to certain governmental 
plans electing the application of this 
rule during the first plan year beginning 
after December 31, 1989, see section 
415(b)(10). 

(b) Annual benefit—(1) In general—(i) 
Definition of annual benefit. For 
purposes of this section and § 1.415(b)–
2, the term annual benefit means a 
benefit that is payable annually in the 
form of a straight life annuity. With 
respect to a benefit payable in a form 
other than a straight life annuity, the 
annual benefit is determined as the 
straight life annuity that is actuarially 
equivalent to the benefit payable in such 
other form, determined under the rules 
of paragraph (c) of this section. 

(ii) Rules for determination of annual 
benefit. The annual benefit does not 
include the annual benefit attributable 
to either employee contributions or 
rollover contributions (as described in 
sections 401(a)(31), 402(c)(1), 403(a)(4), 
403(b)(8), and 408(d)(3), and 457(e)(16)), 
determined pursuant to the rules of 
paragraph (b)(2) of this section. The 
treatment of transferred benefits is 
determined under the rules of paragraph 
(b)(3) of this section. Paragraph (b)(4) of 
this section discusses the treatment of 
qualified governmental excess benefit 
arrangements. 

(iii) Determination of annual benefit 
in the case of multiple annuity starting 
dates. See § 1.415(b)–2 for rules 
regarding the determination of the 
annual benefit from one or more plans 
in cases in which a participant has 
received one or more distributions in 
limitation years prior to an increase in 
the accrued benefit occurring during the 
current limitation year or prior to the 
annuity starting date for a distribution 
that commences during the current 
limitation year. The rules of § 1.415(b)–
2 apply, for example, to multiple 
annuity starting dates that result from 
the commencement of an additional 
distribution and to multiple annuity 
starting dates that result from a new 
distribution election with respect to a 
distribution that commenced in a prior 
limitation year. For purposes of 
§ 1.415(b)–2, the determination of 
whether a new annuity starting date has 
occurred is made without regard to the 
rule of § 1.401(a)–20, Q&A–10(d) (under 
which the commencement of certain 

distributions may not give rise to a new 
annuity starting date). 

(2) Determination of annual benefit 
attributable to employee contributions 
and rollover contributions—(i) In 
general. If employee contributions 
(other than contributions described in 
paragraph (b)(2)(ii) of this section) or 
rollover contributions are made to the 
plan, the annual benefit attributable to 
these contributions is determined as 
provided in this paragraph (b)(2). 

(ii) Certain employee contributions 
disregarded. For purposes of this 
paragraph (b)(2), the following are not 
treated as employee contributions— 

(A) Contributions that are picked up 
by a governmental employer as 
provided under section 414(h)(2); 

(B) Repayment of any loan made to a 
participant from the plan; 

(C) Repayment of a previously 
distributed amount as described in 
section 411(a)(7)(B) in accordance with 
section 411(a)(7)(C); and

(D) Repayment of a withdrawal of 
employee contributions as provided 
under section 411(a)(3)(D). 

(iii) Annual benefit attributable to 
mandatory employee contributions. In 
the case of mandatory employee 
contributions as defined in section 
411(c)(2)(C) and § 1.411(c)–1(c)(4) (or 
contributions that would be mandatory 
employee contributions if section 411 
applied to the plan), the annual benefit 
attributable to those contributions is 
determined by applying the factors 
applicable to mandatory employee 
contributions as described in section 
411(c)(2)(B) and (C) and the regulations 
thereunder to those contributions to 
determine the amount of a straight life 
annuity commencing at the annuity 
starting date, regardless of whether 
section 411 applies to that plan. See 
§ 1.415(c)–1(a)(2)(ii)(B) and (b)(3) for 
rules regarding treatment of mandatory 
employee contributions to a defined 
benefit plan as annual additions under 
a defined contribution plan. 

(iv) Voluntary employee 
contributions. If voluntary employee 
contributions are made to the plan, the 
portion of the plan to which voluntary 
employee contributions are made is 
treated as a defined contribution plan 
pursuant to section 414(k) and, 
accordingly, is a defined contribution 
plan pursuant to § 1.415(c)–1(a)(2)(i). 
Accordingly, the portion of a plan to 
which voluntary employee 
contributions are made is not a defined 
benefit plan within the meaning of 
paragraph (a)(2) of this section and is 
not taken into account in determining 
the annual benefit under the portion of 
the plan that is a defined benefit plan. 
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(v) Annual benefit attributable to 
rollover contributions. The annual 
benefit attributable to rollover 
contributions from another qualified 
plan (for example, a contribution 
received pursuant to a direct rollover 
under section 401(a)(31)) is determined 
in the same manner as the annual 
benefit attributable to mandatory 
employee contributions if the plan 
provides for a benefit derived from the 
rollover contribution (other than a 
benefit derived from a separate account 
to be maintained with respect to the 
rollover contribution and actual 
earnings and losses thereon). Thus, in 
the case of rollover contributions from 
a defined contribution plan to a defined 
benefit plan to provide an annuity 
distribution, the annual benefit 
attributable to those rollover 
contributions for purposes of section 
415 is determined by applying the rules 
of section 411(c), regardless of the 
assumptions used to compute the 
annuity distribution under the plan. 
Accordingly, in such a case, if the plan 
uses more favorable factors than those 
specified in section 411(c) to determine 
the amount of annuity payments arising 
from rollover contributions, the annual 
benefit under the plan would reflect the 
excess of those annuity payments over 
the amounts that would be payable 
using the factors specified in section 
411(c)(3). See § 1.415(c)–1(b)(3)(i) for 
rules excluding rollover contributions 
maintained in a separate account that is 
treated as a defined contribution plan 
pursuant to section 414(k) from annual 
additions to a defined contribution plan. 

(3) Treatment of transferred benefits—
(i) In general—(A) Transferor plan and 
transferee plan aggregated. For the 
limitation year that includes the date of 
a transfer between defined benefit plans, 
if the transferee plan’s benefits are 
required to be taken into account 
pursuant to section 415(f) and 
§ 1.415(f)–1 in determining whether the 
transferor plan satisfies the limitations 
of section 415(b) for that limitation year, 
then the transferred benefits are 
included in determining the annual 
benefit under the transferee plan and are 
disregarded in determining the annual 
benefit under the transferor plan. This 
will occur, for example, if the employer 
sponsoring the transferor plan and the 
employer sponsoring the transferee plan 
are in the same controlled group within 
the meaning of section 414(b). Similarly, 
with respect to a transfer between 
defined benefit plans that occurred in a 
previous limitation year, if the 
transferee plan’s benefits are required to 
be taken into account pursuant to 
section 415(f) and § 1.415(f)–1 in 

determining whether the transferor plan 
satisfies the limitations of section 
415(b), then the transferred benefits are 
included in determining the annual 
benefit under the transferee plan and are 
disregarded in determining the annual 
benefit under the transferor plan for the 
current limitation year. Accordingly, if 
the transferee plan’s benefits are 
required to be taken into account 
pursuant to section 415(f) and 
§ 1.415(f)–1 in determining whether the 
transferor plan satisfies the limitations 
of section 415(b) for the limitation year 
with respect to a transfer occurring in 
the current limitation year or a prior 
limitation year, no adjustment is made 
to the benefits actually provided under 
either plan for purposes of determining 
the annual benefit under the plans as 
aggregated. 

(B) Transferor plan and transferee 
plan not aggregated. When there has 
been a transfer of liabilities from one 
qualified plan to another, the benefits 
associated with those transferred 
liabilities are treated by the transferor 
plan as distributed as a single-sum 
distribution in an amount determined 
under paragraph (b)(3)(ii) of this section 
if the transferee plan’s benefits are not 
required to be taken into account 
pursuant to section 415(f) and 
§ 1.415(f)–1 in determining whether the 
transferor plan satisfies the limitations 
of section 415(b). Although such a 
transfer is treated as a distribution in 
computing the annual benefit under the 
transferor plan, no adjustment is made 
to reflect the transfer for purposes of 
determining the annual benefit under 
the transferee plan. This will occur, for 
example, if the employer sponsoring the 
transferor plan is a predecessor 
employer with respect to the participant 
whose benefits are transferred to the 
transferee plan, where the transferee 
plan’s benefits are not required to be 
taken into account pursuant to section 
415(f) and § 1.415(f)–1 in determining 
whether the transferor plan satisfies the 
limitations of section 415(b).

(ii) Amount of deemed distribution on 
account of transfer of benefits—(A) In 
general. Where there has been a transfer 
of liabilities from one qualified defined 
benefit plan to another, the amount of 
the single-sum distribution that is 
deemed distributed from the transferor 
plan pursuant to paragraph (b)(3)(i)(B) 
of this section is the amount of the 
assets transferred (other than surplus 
assets transferred). Thus, where the fair 
market value of assets transferred from 
another defined benefit plan in 
connection with the transfer of 
liabilities equals or exceeds the actuarial 
present value of liabilities transferred, 
the annual benefit attributable to the 

liabilities transferred is determined 
taking into account the entire amount of 
liabilities transferred as a single-sum 
distribution. 

(B) Amount of assets transferred. 
Where assets are transferred with 
respect to more than one participant, the 
assets transferred with respect to each 
participant (other than surplus assets 
transferred) are determined as the 
actuarial present value of the straight 
life annuity that is actuarially 
equivalent to the amount the participant 
would receive if the plan terminated 
immediately before the transfer (if the 
plan had then terminated) under the 
rules of section 414(l) or Subtitle E of 
Title IV of ERISA, whichever applies to 
the transferor plan. If neither the rules 
of section 414(l) nor the rules of Subtitle 
E of Title IV of ERISA apply to the plan, 
then the assets transferred with respect 
to each participant are determined as 
the actuarial present value of the 
straight life annuity that is actuarially 
equivalent to the amount the participant 
would receive if the plan terminated 
immediately before the transfer, 
determined by allocating the assets, to 
the extent possible, so that employees 
who are not officers, shareholders, or 
highly compensated employees receive 
from the plan at least the same 
proportion of the present value of their 
accrued benefits (whether or not 
nonforfeitable) as employees who are 
officers, shareholders, or highly 
compensated employees. 

(iii) Transfer of immediately 
distributable amount. Where an 
immediately distributable amount is 
transferred from either a defined 
contribution plan or a defined benefit 
plan to a defined benefit plan (see 
§ 1.411(d)–4, Q&A–3(c) regarding 
certain elective transfers of immediately 
distributable benefits), the annual 
benefit attributable to the benefits 
transferred is determined pursuant to 
the rules of paragraph (b)(2)(v) of this 
section regarding rollover contributions. 

(4) Treatment of qualified 
governmental excess benefit 
arrangements. Pursuant to section 
415(m), in determining whether a 
governmental plan (as defined in 
section 414(d)) meets the requirements 
of this section and § 1.415(b)–2, the 
annual benefit does not include benefits 
provided under a qualified 
governmental excess benefit 
arrangement, as defined in section 
415(m)(3). 

(c) Adjustment to form of benefit for 
forms other than a straight life 
annuity—(1) In general. This paragraph 
(c) provides rules for adjusting a form of 
benefit other than a straight life annuity 
to an actuarially equivalent straight life 
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annuity beginning at the same time for 
purposes of determining the annual 
benefit described in paragraph (b) of this 
section. Examples of benefits that are 
not in the form of a straight life annuity 
include an annuity with a post-
retirement death benefit and an annuity 
providing for a guaranteed number of 
payments. Paragraph (c)(2) of this 
section describes how to adjust a form 
of benefit to which section 417(e)(3) 
does not apply. Paragraph (c)(3) of this 
section describes how to adjust a form 
of benefit to which section 417(e)(3) 
applies. Paragraph (c)(4) of this section 
describes benefit forms for which no 
adjustment is required. Paragraph (c)(5) 
of this section sets forth examples 
illustrating the application of this 
paragraph (c). The Commissioner may, 
in revenue rulings, notices, or other 
guidance published in the Internal 
Revenue Bulletin set forth simplified 
methods for adjusting a form of benefit 
other than a straight life annuity to an 
actuarially equivalent straight life 
annuity beginning at the same time for 
purposes of determining the annual 
benefit described in paragraph (b) of this 
section. See § 601.601(d) of this chapter. 

(2) Benefits to which section 417(e)(3) 
does not apply. For a benefit to which 
section 417(e)(3) does not apply, the 
actuarially equivalent straight life 
annuity benefit is the greater of— 

(i) The annual amount of the straight 
life annuity (if any) payable to the 
participant under the plan commencing 
at the same annuity starting date as the 
form of benefit payable to the 
participant; or 

(ii) The annual amount of the straight 
life annuity commencing at the annuity 
starting date that has the same actuarial 
present value as the particular form of 
benefit payable, computed using a 5% 
interest assumption and the applicable 
mortality table described in § 1.417(e)–
1(d)(2) for that annuity starting date.

(3) Benefits to which section 417(e)(3) 
applies—(i) In general. Except as 
provided in paragraph (c)(3)(ii) of this 
section, for a benefit to which section 
417(e) applies, the actuarially 
equivalent straight life annuity benefit is 
the greater of— 

(A) The annual amount of the straight 
life annuity commencing at the annuity 
starting date that has the same actuarial 
present value as the particular form of 
benefit payable, computed using the 
interest rate and mortality table, or 
tabular factor, specified in the plan for 
actuarial equivalence; or 

(B) The annual amount of the straight 
life annuity commencing at the annuity 
starting date that has the same actuarial 
present value as the particular form of 
benefit payable, computed using the 

applicable interest rate for the 
distribution under § 1.417(d)–1(d)(3) 
and the applicable mortality table for 
the distribution under § 1.417(e)–
1(d)(2). 

(ii) Special rule for 2004 and 2005. 
For distributions to which section 
417(e) applies and which have annuity 
starting dates beginning in 2004 or 2005, 
except as provided in section 101(d)(3) 
of the Pension Funding Equity Act of 
2004 (118 Stat. 596), the actuarially 
equivalent straight life annuity benefit is 
the greater of— 

(A) The annual amount of the straight 
life annuity commencing at the annuity 
starting date that has the same actuarial 
present value as the particular form of 
benefit payable, computed using the 
interest rate and mortality table, or 
tabular factor, specified in the plan for 
actuarial equivalence; or 

(B) The annual amount of the straight 
life annuity commencing at the annuity 
starting date that has the same actuarial 
present value as the particular form of 
benefit payable, computed using a 5.5% 
interest assumption and the applicable 
mortality table for the distribution 
under § 1.417(e)–1(d)(2). 

(4) Certain benefit forms for which no 
adjustment is required—(i) In general. 
For purposes of the adjustments 
described in this paragraph (c), the 
following benefits are not taken into 
account— 

(A) Survivor benefits payable to a 
surviving spouse under a qualified joint 
and survivor annuity (as defined in 
section 417(b)) to the extent that such 
benefits would not be payable if the 
participant’s benefit were not paid in 
the form of a qualified joint and 
survivor annuity; and 

(B) Ancillary benefits that are not 
directly related to retirement benefits, 
such as preretirement disability benefits 
not in excess of the qualified disability 
benefit, preretirement incidental death 
benefits (including a qualified 
preretirement survivor annuity), and 
post-retirement medical benefits. 

(ii) Rules of application—(A) Social 
security supplements. Although a social 
security supplement described in 
section 411(a)(9) and § 1.411(a)–7(c)(4) 
may be an ancillary benefit, it is 
included in determining the annual 
benefit because it is payable upon 
retirement and therefore is directly 
related to retirement income benefits. 

(B) QJSAs combined with other 
distributions. If benefits are paid partly 
in the form of a qualified joint and 
survivor annuity and partly in some 
other form (such as a single-sum 
distribution), the rule of paragraph 
(c)(4)(i)(A) of this section (under which 
survivor benefits are not included in 

determining the annual benefit) applies 
to the survivor annuity payments under 
the portion of the benefit that is paid in 
the form of a QJSA. 

(5) Examples. The following examples 
illustrate the provisions of this 
paragraph (c). For purposes of these 
examples, except as otherwise stated, 
actuarial equivalence under the plan is 
determined using a 5% interest 
assumption and the mortality table that 
applies under section 417(e)(3) as of 
January 1, 2003. It is assumed for 
purposes of these examples that the 
interest rate that applies under section 
417(e)(3) for relevant time periods is 
5.25% and that the mortality table that 
applies under section 417(e)(3) for 
relevant time periods is the mortality 
table that applies under section 
417(e)(3) as of January 1, 2003. In 
addition, it is assumed that all 
participants discussed in these 
examples have at least ten years of 
service with the employer and at least 
ten years of participation in the plan at 
issue, and that all payments other than 
a payment of a single sum are made 
monthly, on the first day of each 
calendar month. The examples are as 
follows:

Example 1. (i) Plan A provides a single-
sum distribution determined as the actuarial 
present value of the straight life annuity 
payable at the actual retirement date. Plan A 
provides that a participant’s single sum is 
determined as the greater of the present value 
using 5% interest and the applicable 
mortality table under section 417(e)(3) as of 
January 1, 2003, and the present value using 
the applicable interest rate and the applicable 
mortality table under section 417(e). In 
accordance with § 1.417(e)–1(d)(1), Plan A 
also provides that the single sum is not less 
than the actuarial present value of the 
accrued benefit payable at normal retirement 
age, determined using the applicable interest 
rate and the applicable mortality table. 
Participant M retires at age 65 with a formula 
benefit of $152,619 and elects to receive a 
distribution in the form of a single sum. 
Under the plan formula, and before the 
application of section 415 under the plan, the 
amount of the single sum is $1,800,002 
(which is based on the 5% interest rate and 
applicable mortality table as of January 1, 
2003, since that is greater than the amount 
that would have been determined using the 
5.25% interest rate and the applicable 
mortality table). 

(ii) For purposes of this section, the annual 
benefit is the greater of the annual amount of 
the actuarially equivalent straight life 
annuity commencing at the same age 
(determined using the plan’s actuarial 
factors), and the annual amount of the 
actuarially equivalent straight life annuity 
commencing at the same age (determined 
using the applicable interest rate and 
applicable mortality table). Based on the 
factors used in the plan to determine the 
actuarially equivalent lump sum (in this case, 
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an interest rate of 5% and the applicable 
mortality table as of January 1, 2003), 
$1,800,002 payable as a single sum is 
actuarially equivalent to an immediate 
straight life annuity at age 65 of $152,619. 
Based on the applicable interest rate and the 
applicable mortality table, $1,800,002 
payable as a single sum is actuarially 
equivalent to an immediate straight life 
annuity at age 65 of $155,853. With respect 
to the single-sum distribution, M’s annual 
benefit is equal to the greater of the two 
resulting amounts ($152,619 and $155,853), 
or $155,853.

Example 2. (i) The facts are the same as in 
Example 1, except that Participant M elects 
to receive his benefit in the form of a 10-year 
certain and life annuity. Applying the plan’s 
actuarial equivalence factors determined 
using 5% interest and the applicable 
mortality table as of January 1, 2003, the 
benefit payable in this form is $146,100. 

(ii) For purposes of this section, the annual 
benefit is the greater of the annual amount of 
the plan’s straight life annuity commencing 
at the same age or the annual amount of the 
actuarially equivalent straight life annuity 
commencing at the same age, determined 
using a 5% interest rate and the applicable 
mortality table. In this case, the straight life 
annuity payable under the plan commencing 
at the same age is $152,619. Because the 
plan’s factors for actuarial equivalence in this 
case are the same standardized actuarial 
factors required to be applied to determine 
the actuarially equivalent straight life 
annuity, the actuarially equivalent straight 
life annuity using the required standardized 
factors is also $152,619. With respect to the 
10-year certain and life annuity distribution, 
M’s annual benefit is equal to the greater of 
the two resulting amounts ($152,619 and 
$152,619), or $152,619.

Example 3. (i) The facts are the same as in 
Example 1. Participant N retires at age 62 
with a formula benefit, after application of 
the plan’s early retirement factors, of 
$100,000 and a Social Security supplement 
of $10,000 per year payable until age 65. N 
chooses to receive the accrued benefit in the 
form of a straight life annuity. The Plan has 
no provisions under which the actuarial 
value of the Social Security supplement can 
be paid as a level annuity for life. 

(ii) Because the plan does not provide for 
a straight life annuity beginning at age 62, the 
annual benefit for purposes of this section is 
the annual amount of the straight life annuity 
commencing at age 62 that is actuarially 
equivalent to the distribution stream of 
$110,000 for three years and $100,000 
thereafter, where actuarial equivalence is 
determined using a 5% interest rate and the 
applicable mortality table. In this case, the 
actuarially equivalent straight life annuity is 
$102,180. Accordingly, with respect to this 
distribution stream, N’s annual benefit is 
equal to $102,180.

Example 4. (i) Plan B is a defined benefit 
plan that provides a benefit equal to 100% 
of a participant’s compensation for the 
participant’s high 3 years of service while a 
participant, payable as a straight life annuity. 
For a married participant who does not elect 
another form of benefit, the benefit is payable 
in the form of a joint and 100% survivor 

annuity benefit that is reduced from the 
straight life annuity and is a QJSA within the 
meaning of section 417. For purposes of 
determining the amount of this QJSA, the 
plan provides that the reduction is only half 
of the reduction that would normally apply 
under the actuarial assumptions specified in 
the plan for determining actuarial 
equivalence of optional forms. The plan also 
provides that a married participant can elect 
to receive the plan benefits as a straight life 
annuity, or in the form of a single sum 
distribution that is the actuarial equivalent of 
the joint and 100% survivor annuity. 
Participant O elects, with spousal consent, a 
single-sum distribution. 

(ii) The special rule that disregards the 
value of the survivor portion of a QJSA set 
forth in paragraph (c)(4)(i) of this section 
only applies to a benefit that is payable in the 
form of a qualified joint and survivor 
annuity. Any other form of benefit must be 
adjusted to a straight life annuity in 
accordance with paragraph (c)(1) of this 
section. Accordingly, because the benefit 
payable under the plan in the form of a 
single-sum distribution is the actuarial 
equivalent of a straight life annuity that is 
greater than 100% of a participant’s 
compensation for his high 3 years, the 
limitation of section 415(b)(1)(B) has been 
exceeded.

Example 5. (i) Plan C is a defined benefit 
plan that provides an option to receive the 
benefit in the form of a joint and 100% 
survivor annuity with a 10-year certain 
feature, where the survivor beneficiary is the 
participant’s spouse. 

(ii) For a participant at age 65, the annual 
benefit with respect to the joint and 100% 
survivor annuity with a 10-year certain 
feature is determined as the greater of the 
annual amount of the straight life annuity 
payable to the participant under the plan at 
age 65 (if any), or the annual amount of the 
straight life annuity commencing at age 65 
that has the same actuarial present value as 
the joint and 100% survivor annuity with a 
10 year certain feature (but excluding the 
survivor annuity payments pursuant to 
paragraph (c)(4)(i)(A) of this section), 
computing using a 5% interest assumption 
and the applicable mortality table described 
in § 1.417(e)–1(d)(2) for that annuity starting 
date. This latter amount is equal to the 
product of the annual payments under this 
optional form of benefit and the factor that 
provides for actuarial equivalence between a 
straight life annuity and a 10-year certain and 
life annuity (with no annuity for the 
survivor) computed using a 5% interest rate 
and the applicable mortality table.

Example 6. (i) Plan D is a defined benefit 
plan with a normal retirement age of 65. The 
normal retirement benefit under Plan D (and 
the only life annuity available under Plan D) 
is a life annuity with a fixed increase of 2% 
per year. The increase applies to the benefit 
provided in the prior year and is thus 
compounded. The plan provides that the 
benefit is limited to the lesser of 84% of the 
participant’s average compensation for the 
participant’s high 3 consecutive years of 
service while a plan participant or 84% of 
the section 415(b)(1)(A) dollar limit (which is 
assumed to be $170,000). Participant P’s 

retires at age 65, at which time P’s average 
compensation for P’s high 3 consecutive 
years of service is $165,000. Accordingly, P 
commences receiving benefits in the form of 
a life annuity of $138,600 with a fixed 
increase of 2% per year.

(ii) Because Plan D does not provide for a 
straight life annuity, P’s annual benefit for 
purposes of section 415(b) is the annual 
amount of the straight life annuity, 
commencing at age 65, that is actuarially 
equivalent to the distribution stream of 
$138,600 with a fixed increase of 2% per 
year, where actuarial equivalence is 
determined using a 5% interest rate and the 
applicable mortality table. In order to satisfy 
the requirements of section 415 and this 
section, this annual benefit must not exceed 
100% of average compensation for the 
participant’s high 3 consecutive years, or 
$165,000. Using a 5% interest rate and the 
section 417(e)(3) mortality table, the 
actuarially equivalent straight life annuity is 
$165,453, which exceeds $165,000. 
Accordingly, the plan fails to satisfy the 
compensation-based limitation of section 
415(b)(1)(B).

Example 7. (i) Plan E provides a benefit at 
age 65 of a straight life annuity equal to the 
lesser of 90% of the participant’s average 
compensation for the participant’s highest 3 
consecutive years of service while a plan 
participant and $148,500. Upon retirement at 
age 65, the optional forms of benefit available 
to a participant include payment of a QJSA 
with annual payments equal to 50% of the 
annual payments under the straight life 
annuity, along with a single-sum distribution 
that is actuarially equivalent (determined as 
the greater of the single sum calculated using 
a 5% interest assumption and the section 
417(e)(3) mortality table in effect on January 
1, 2003, and the single sum calculated using 
the section 417(e)(3) interest rate and the 
section 417(e)(3) mortality table) to 50% of 
the annual payments under the straight life 
annuity. Participant Q retires at age 65. Q’s 
average compensation for Q’s highest 3 
consecutive years is $100,000. Q elects to 
receive a distribution in the optional form of 
benefit described above, under which the 
annual payments under the QJSA are $45,000 
and the single-sum distribution is equal to 
$530,734. Q’s spouse is 3 years younger than 
Q. 

(ii) Q’s annual benefit under Plan E is 
determined as the sum of the annual benefit 
attributable to the QJSA portion of the 
distribution and the annual benefit 
attributable to the single-sum portion of the 
distribution. 

(iii) Because survivor benefits are not taken 
into account in determining the annual 
benefit attributable to the QJSA portion of the 
distribution, the annual benefit attributable 
to the QJSA portion of the distribution is 
determined as if that distribution were a 
straight life annuity of $45,000 per year 
commencing at age 65. Thus, no form 
adjustment is needed to determine the 
annual benefit attributable to the QJSA 
portion of the distribution, and the annual 
benefit attributable to the QJSA portion of the 
benefit is $45,000. 

(iv) The annual benefit attributable to the 
single sum portion of the distribution is 
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determined as the greater of the annual 
amount of the actuarially equivalent straight 
life annuity commencing at the same age 
(determined using the plan’s actuarial 
factors), and the annual amount of the 
actuarially equivalent straight life annuity 
commencing at the same age (determined 
using the applicable interest rate and 
applicable mortality table). With respect to 
the single-sum distribution, the annual 
amount of the actuarially equivalent straight 
life annuity commencing at the same age 
determined using the plan’s actuarial factors 
is equal to $45,954, and the actuarially 
equivalent straight life annuity commencing 
at the same age determined using the 
applicable interest rate and the applicable 
mortality table is equal to $45,954. Thus, the 
annual benefit attributable to the single sum 
portion of the benefit is $45,954. 

(v) Q’s annual benefit under the optional 
form of benefit is equal to the sum of the 
annual benefit attributable to the QJSA 
portion of the distribution and the annual 
benefit attributable to the single sum portion 
of the distribution, or $90,954. Because Q’s 
average compensation for Q’s highest 3 
consecutive years is $100,000, the 
distribution satisfies the compensation limit 
of section 415(b)(1)(B).

Example 8. (i) R is a participant in a 
defined benefit plan maintained by A’s 
employer. Under the terms of the plan, R 
must make contributions to the plan in a 
stated amount to accrue benefits derived 
from employer contributions. 

(ii) R’s contributions are mandatory 
employee contributions within the meaning 
of section 411(c)(2)(C) and, thus, the annual 
benefit attributable to these contributions 
does not have to be taken into account for 
purposes of testing the annual benefit 
derived from employer contributions against 
the applicable limitation on benefits. 
However, these contributions are treated as 
contributions to a defined contribution plan 
maintained by R’s employer for purposes of 
section 415(c). See § 1.415(c)–1(a)(2)(ii)(B). 
Accordingly, with respect to the current 
limitation year, the limitation on benefits (as 
described in paragraph (a)(1) of this section) 
is applicable to the annual benefit 
attributable to employer contributions to the 
defined benefit plan, and the limitation on 
contributions and other additions (as 
described in § 1.415(c)–1) is applicable to the 
portion of the plan treated as a defined 
contribution plan, which consists of R’s 
mandatory contributions. These same 
limitations would also apply if, instead of 
providing for mandatory employee 
contributions, the plan permitted voluntary 
employee contributions, because the portion 
of the plan attributable to voluntary 
employee contributions and earnings thereon 
is treated as a defined contribution plan 
maintained by the employer pursuant to 
section 414(k), and thus is not subject to the 
limitations of section 415(b).

(d) Adjustment to section 415(b)(1)(A) 
dollar limit for commencement before 
age 62—(1) General rule. For a 
distribution with an annuity starting 
date that occurs before the participant 
attains the age of 62, the age-adjusted 

section 415(b)(1)(A) dollar limit is 
determined as the lesser of— 

(i) The section 415(b)(1)(A) dollar 
limit (as adjusted pursuant to section 
415(d) and § 1.415(d)–1(a) for the 
limitation year) multiplied by the ratio 
of the annual amount of the 
immediately commencing straight life 
annuity under the plan (if any) to the 
annual amount of the straight life 
annuity under the plan commencing at 
age 62, if any (with both annual 
amounts determined without applying 
the rules of section 415); or

(ii) The annual amount of a straight 
life annuity commencing at the annuity 
starting date that has the same actuarial 
present value as a deferred straight life 
annuity commencing at age 62, where 
annual payments under the straight life 
annuity commencing at age 62 are equal 
to the dollar limitation of section 
415(b)(1)(A), and where the actuarially 
equivalent straight life annuity is 
computed using a 5% interest rate and 
the applicable mortality table under 
§ 1.417(e)–1(d)(2) that is effective for 
that annuity starting date. 

(2) Mortality adjustments—(i) In 
general. For purposes of determining 
the amount described in paragraph 
(d)(1)(ii) of this section, to the extent 
that a forfeiture does not occur upon the 
participant’s death, no adjustment is 
made to reflect the probability of the 
participant’s death between the annuity 
starting date and the participant’s 
attainment of age 62. To the extent that 
a forfeiture occurs upon the 
participant’s death, an adjustment must 
be made to reflect the probability of the 
participant’s death between the annuity 
starting date and the participant’s 
attainment of age 62. 

(ii) No forfeiture deemed to occur 
where QPSA payable. For purposes of 
paragraphs (d)(2)(i) and (e)(2)(i) of this 
section, a plan is permitted to treat no 
forfeiture as occurring upon a 
participant’s death if the plan does not 
charge participants for providing a 
qualified preretirement survivor annuity 
(as defined in section 417(c)) on the 
participant’s death, but only if the plan 
applies this treatment both for 
adjustments before age 62 and 
adjustments after age 65. Thus, in such 
a case, the plan is permitted to provide 
that, in computing the adjusted dollar 
limitation under section 415(b)(1)(A), no 
adjustment is made to reflect the 
probability of a participant’s death 
between the annuity starting date and 
the participant’s attainment of age 62 or 
between the age of 65 and the annuity 
starting date. 

(3) Exception for certain participants 
of certain governmental plans. Pursuant 
to section 415(b)(2)(G) and (H), no age 

adjustment is made to the dollar limit 
for commencement before age 62 for any 
qualified participant. For this purpose, 
a qualified participant is a participant in 
a defined benefit plan that is maintained 
by a state or local government with 
respect to whom the service taken into 
account in determining the amount of 
the benefit under the defined benefit 
plan includes at least 15 years of service 
of the participant— 

(i) As a full-time employee of any 
police department or fire department 
that is organized and operated by the 
state or political subdivision 
maintaining such defined benefit plan 
to provide police protection, firefighting 
services, or emergency medical services 
for any area within the jurisdiction of 
such state or political subdivision; or 

(ii) As a member of the Armed Forces 
of the United States. 

(4) Exception for survivor and 
disability benefits under governmental 
plans. Pursuant to section 415(b)(2)(I), 
no age adjustment is made to the dollar 
limit for commencement before age 62 
for a distribution from a governmental 
plan (as defined in section 414(d)) on 
account of the participant’s becoming 
disabled by reason of personal injuries 
or sickness, or as a result of the death 
of the participant. 

(5) Special rule for commercial airline 
pilots. Pursuant to section 415(b)(9), no 
age adjustment is made to the dollar 
limit for early commencement after age 
60 for a participant if— 

(i) The participant is a commercial 
airline pilot; 

(ii) The participant separates from 
service after attaining age 60; and 

(iii) As of the time of the participant’s 
retirement, regulations prescribed by the 
Federal Aviation Administration require 
an individual to separate from service as 
a commercial airline pilot after attaining 
any age occurring on or after age 60 and 
before age 62. 

(6) Examples. The following examples 
illustrate the application of this 
paragraph (d). For purposes of these 
examples, it is assumed that the dollar 
limitation under section 415(b)(1)(A) for 
all relevant years is $180,000, that the 
normal form of benefit under the plan 
is a straight life annuity payable 
beginning at age 65, and that all 
payments other than a payment of a 
single sum are made monthly, on the 
first day of each calendar month. The 
examples are as follows:

Example 1. (i) Plan A provides that early 
retirement benefits are determined by 
reducing the accrued benefit by 4% for each 
year that the early retirement age is less than 
age 65. Participant M retires at age 60 after 
30 years of service with a benefit (prior to the 
application of section 415) in the form of a 
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straight life annuity of $100,000 payable at 
age 65, and is permitted to elect to commence 
benefits at any time between M’s retirement 
and M’s attainment of age 65. For example, 
M can elect to commence benefits at age 60 
in the amount of $80,000, can wait until age 
62 and commence benefits in the amount of 
$88,000, or can wait until age 65 and 
commence benefits in the amount of 
$100,000. Plan A provides a QPSA to all 
married participants without charge. Plan A 
provides (consistent with paragraph (d)(2)(ii) 
of this section) that, for purposes of adjusting 
the dollar limitation under section 
415(b)(1)(A) for commencement before age 62 
or after age 65, no forfeiture is treated as 
occurring upon a participant’s death before 
retirement and, therefore, in computing the 
adjusted dollar limitation under section 
415(b)(1)(A), no adjustment is made to reflect 
the probability of a participant’s death 
between the annuity starting date and the 
participant’s attainment of age 62 or between 
the age of 65 and the annuity starting date.

(ii) The age-adjusted section 415(b)(1)(A) 
dollar limit that applies for commencement 
of M’s benefit at age 60 is the lesser of the 
section 415(b)(1)(A) dollar limit multiplied 
by the ratio of the annuity payable at age 60 
to the annuity payable at age 62, or the 
straight life annuity payable at age 60 that is 
actuarially equivalent, using 5% interest and 
the applicable mortality table, to the deferred 
annuity payable at age 62. In this case, the 
age-adjusted section 415(b)(1)(A) dollar limit 
at age 60 is $156,229 (the lesser of $163,636 
($180,000* $80,000/$88,000) and $156,229 
(the straight life annuity at age 60 that is 
actuarially equivalent to a deferred annuity 
of $180,000 commencing at age 62, 
determined using 5% interest and the 
applicable mortality table, without a 
mortality decrement for the period between 
60 and 62)).

Example 2. (i) The facts are the same as in 
Example 1, except the plan provides that, if 
a participant has 30 or more years of service, 
no reduction applies for benefits 
commencing at age 62 and later. 

(ii) The age-adjusted section 415(b)(1)(A) 
dollar limit that applies for commencement 
of M’s benefit at age 60 is the lesser of the 
section 415(b)(1)(A) dollar limit multiplied 
by the ratio of the annuity payable at age 60 
to the annuity payable at age 62, or the 
straight life annuity payable at age 60 that is 
actuarially equivalent, using 5% interest and 
the applicable mortality table, to the deferred 
annuity payable at age 62. In this case, 
because M has 30 years of service and would 
be eligible for the unreduced early retirement 
benefit at age 62, the age-adjusted section 
415(b)(1)(A) dollar limit at age 60 is $144,000 
(the lesser of $144,000 ($180,000* $80,000/
$100,000) and $156,229 (the straight life 
annuity at age 60 that is actuarially 
equivalent to a deferred annuity of $180,000 
commencing at age 62, determined using 5% 
interest and the applicable mortality table).

Example 3. (i) Participant O is a full-time 
civilian employee of the State of X Police 
Department who performs clerical services.
O is a participant in the defined benefit plan 
that is maintained by the State of X with 
respect to whom the years of service taken 
into account in determining the amount of 

the benefit under the plan includes 15 years 
of service working for the State of X Police 
Department. 

(ii) For a distribution with an annuity 
starting date that occurs before O attains the 
age of 62, there is no age adjustment to the 
section 415(b)(1)(A) dollar limit.

Example 4. (i) Participant R is a full-time 
employee of the Emergency Medical Service 
Department of County Y (which is not a part 
of a police or fire department) who performs 
services as a driver of an ambulance. R is a 
participant in the defined benefit plan that is 
maintained by County Y with respect to 
whom the years of service taken into account 
in determining the amount of the benefit 
under the plan includes 15 years of service 
working for County Y. R does not have 
service credit for time in Armed Forces of the 
United States. 

(ii) The age adjustments to the limitations 
of section 415(b)(1)(A) pursuant to section 
415(b)(2)(C) and (D) will apply if R 
commences receiving a distribution at an age 
to which either of those adjustments applies.

Example 5. (i) The facts are the same as in 
Example 1 except that Participant M chooses 
to receive benefits in the form of a 10-year 
certain and life annuity under which 
payments are 97% of the periodic payments 
that would be made under the immediately 
commencing straight life annuity. Annual 
payments to M are 97% of $80,000, or 
$77,600. As in Example 1, the age-adjusted 
section 415(b)(1)(A) dollar limit at age 60 is 
$156,229. 

(ii) For purposes of this section, the annual 
benefit is the greater of the annual amount of 
the plan’s straight life annuity commencing 
at the same age or the annual amount of the 
actuarially equivalent straight life annuity 
commencing at the same age, determined 
using a 5% interest rate and the applicable 
mortality table. In this case, the straight life 
annuity payable under the plan commencing 
at the same age is $80,000. The annual 
amount of the actuarially equivalent straight 
life annuity determined by applying the 
required standardized factors (i.e., a 5% 
interest assumption and the applicable 
mortality under section 417(e)(3)) is $79,416. 
With respect to the 10-year certain and life 
annuity commencing at age 62, M’s annual 
benefit is equal to the greater of the two 
resulting amounts ($80,000 and $79,416), or 
$80,000.

(e) Adjustment to section 415(b)(1)(A) 
dollar limit for commencement after age 
65—(1) General rule. For a distribution 
with an annuity starting date that occurs 
after the participant attains the age of 
65, the age-adjusted section 415(b)(1)(A) 
dollar limit is determined as the lesser 
of— 

(i) The section 415(b)(1)(A) dollar 
limit (as adjusted pursuant to section 
415(d) and § 1.415(d)–1 for the 
limitation year) multiplied by the ratio 
of the annual amount of the 
immediately commencing straight life 
annuity under the plan (if any) to the 
annual amount of the straight life 
annuity that would be payable under 
the plan to a hypothetical participant 

who is 65 years old and has the same 
accrued benefit (i.e., with no actuarial 
increases for commencement after age 
65) as the participant receiving the 
distribution (with both annual amounts 
determined without applying the rules 
of section 415); or

(ii) The annual amount of a straight 
life annuity commencing at the annuity 
starting date that has the same actuarial 
present value as a straight life annuity 
commencing at age 65, where annual 
payments under the straight life annuity 
commencing at age 65 are equal to the 
dollar limitation of section 415(b)(1)(A), 
and where actuarially equivalent 
straight life annuity is computed using 
a 5% interest rate and the applicable 
mortality table under § 1.417(e)–1(d)(2) 
that is effective for that annuity starting 
date. 

(2) Mortality adjustments—(i) In 
general. For purposes of determining 
the amount described in paragraph 
(e)(1)(ii) of this section, to the extent 
that a forfeiture does not occur upon the 
participant’s death, no adjustment is 
made to reflect the probability of the 
participant’s death between the 
participant’s attainment of age 65 and 
the annuity starting date. To the extent 
that a forfeiture occurs upon the 
participant’s death, an adjustment must 
be made to reflect the probability of the 
participant’s death between the 
participant’s attainment of age 65 and 
the annuity starting date. 

(ii) No forfeiture deemed to occur 
where QPSA payable. See paragraph 
(d)(2)(ii) of this section for a rule 
deeming no forfeiture to occur if the 
plan does not charge participants for 
providing a qualified preretirement 
survivor annuity on the participant’s 
death. 

(3) Example. The following example 
illustrates the application of this 
paragraph (e):

Example. (i) Plan A provides that monthly 
benefits payable upon commencement after 
normal retirement age (which is age 65) are 
increased by 0.5% for each month of delay 
in commencement after attainment of normal 
retirement age. Plan A provides a QPSA to 
all married participants without charge. Plan 
A provides (consistent with paragraph 
(d)(2)(ii) of this section) that, for purposes of 
adjusting the dollar limitation under section 
415(b)(1)(A) for commencement before age 62 
or after age 65, no adjustment is made to 
reflect the probability of a participant’s death 
between the annuity starting date and the 
participant’s attainment of age 62 or between 
the age of 65 and the annuity starting date. 
The normal form of benefit under Plan A is 
a straight life annuity commencing at age 65. 
Participant M retires at age 70 on January 1, 
2007, after 30 years of service with a benefit 
(prior to the application of section 415) that 
is payable monthly in the form of a straight 
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life annuity of $195,000, which reflects the 
actuarial increase of 30% applied to the 
accrued benefit of $150,000. 

(ii) The age-adjusted section 415(b)(1)(A) 
dollar limit at age 70 is the lesser of the 
section 415(b)(1)(A) dollar limit multiplied 
by the ratio of the annuity payable at age 70 
to the annuity that would be payable at age 
65 based on the same accrued benefit (both 
determined before the application of section 
415), or the straight life annuity payable at 
age 70 that is actuarially equivalent, using 
5% interest and the applicable mortality 
table, to the straight life annuity payable at 
age 65. In this case, the age-adjusted section 
415(b)(1)(A) dollar limit at age 70 is $234,000 
(the lesser of $234,000 ($180,000* $195,000/
$150,000) and $264,109 (the straight life 
annuity at age 70 that is actuarially 
equivalent to an annuity of $180,000 
commencing at age 65, determined using 5% 
interest and the applicable mortality table, 
without a mortality decrement for the period 
between 65 and 70)).

(f) Total annual payments not in 
excess of $10,000—(1) In general. 
Pursuant to section 415(b)(4), the annual 
benefit (without regard to the age at 
which benefits commence) payable with 
respect to a participant under any 
defined benefit plan is not considered to 
exceed the limitations on benefits 
described in section 415(b)(1) and in 
paragraph (a)(1) of this section if— 

(i) The benefits (other than benefits 
not taken into account in the 
computation of the annual benefit under 
the rules of paragraph (b) or (c) of this 
section) payable with respect to the 
participant under the plan and all other 
defined benefit plans of the employer do 
not in the aggregate exceed $10,000 (as 
adjusted under paragraph (g)) for the 
limitation year, or for any prior 
limitation year; and 

(ii) The employer (or a predecessor 
employer) has not at any time, either 
before or after the effective date of 
section 415, maintained a defined 
contribution plan in which the 
participant participated.

(2) Computation of benefits for 
purposes of applying the $10,000 
amount. For purposes of paragraph 
(f)(1)(i) of this section, the benefits 
(other than benefits not taken into 
account in the computation of the 
annual benefit under the rules of 
paragraph (b) or (c) of this section) 
payable with respect to the participant 
under a plan for a limitation year reflect 
all amounts payable under the plan for 
the limitation year, and are not adjusted 
for form of benefit or commencement 
date. 

(3) Special rule with respect to 
participants in multiemployer plans. 
The special $10,000 exception set forth 
in paragraph (f)(1) of this section is 
applicable to a participant in a 
multiemployer plan described in section 

414(f) without regard to whether that 
participant ever participated in one or 
more other plans maintained by an 
employer who also maintains the 
multiemployer plan, provided that none 
of such other plans were maintained as 
a result of collective bargaining 
involving the same employee 
representative as the multiemployer 
plan. 

(4) Special rule with respect to 
employee contributions. For purposes of 
paragraph (f)(1)(ii) of this section, 
mandatory employee contributions 
under a defined benefit plan are not 
considered a separate defined 
contribution plan maintained by the 
employer. Thus, a contributory defined 
benefit plan may utilize the special 
dollar limitation provided for in this 
paragraph (f). Similarly, for purposes of 
this paragraph (f), an individual medical 
account under section 401(h) or an 
account for postretirement medical 
benefits established pursuant to section 
419A(d)(1) is not considered a separate 
defined contribution plan maintained 
by the employer. 

(5) Examples. The application of this 
paragraph (f) may be illustrated by the 
following examples. For purposes of 
these examples, it is assumed that each 
participant has 10 years of participation 
in the plan and service with the 
employer. The examples are as follows:

Example 1. (i) B is a participant in a 
defined benefit plan maintained by X 
Corporation, which provides for a benefit 
payable in the form of a straight life annuity 
beginning at age 65. B’s average 
compensation for B’s high 3 consecutive 
years of service while a participant in the 
plan is $6,000. The plan does not provide for 
employee contributions, and at no time has 
B been a participant in a defined contribution 
plan maintained by X. With respect to the 
current limitation year, B’s benefit under the 
plan (before the application of section 415) 
is $9,500. 

(ii) Because annual payments under B’s 
benefit do not exceed $10,000, and because 
B has at no time participated in a defined 
contribution plan maintained by X, the 
benefits payable under the plan are not 
considered to exceed the limitation on 
benefits otherwise applicable to B ($6,000). 

(iii) This result would remain the same 
even if, under the terms of the plan, B’s 
normal retirement age were age 60, or if the 
plan provided for employee contributions.

Example 2. (i) The facts are the same as in 
Example 1, except that the plan provides for 
a benefit payable in the form of a life annuity 
with a 10-year certain feature with annual 
payments of $9,500. Assume that, after the 
adjustment described in paragraph (c) of this 
section, B’s actuarially equivalent straight life 
annuity (which is the annual benefit used for 
demonstrating compliance with section 415) 
for the current limitation year is $10,400. 

(ii) For purposes of applying the special 
rule provided in this paragraph for total 

benefits not in excess of $10,000, there is no 
adjustment required if the retirement benefit 
payable under the plan is not in the form of 
a straight life annuity. Therefore, because B’s 
retirement benefit does not exceed $10,000, 
B may receive the full $9,500 benefit without 
the otherwise applicable benefit limitations 
of this section being exceeded.

Example 3. (i) The facts are the same as in 
Example 1, except that the plan provides for 
a benefit payable in the form of a single sum 
and that the amount of the single sum that 
is the actuarial equivalent of the straight life 
annuity payable to B (i.e., $9,500 annually), 
determined in accordance with the rules of 
section 417(e)(3) and § 1.417(e)–1(d) is 
$95,000. 

(ii) Because the amount payable to B for 
the limitation year would exceed $10,000, 
the rule of this paragraph (f) does not provide 
an exception from the generally applicable 
limits of section 415(b)(1) for the single-sum 
distribution. Thus, the otherwise applicable 
limits apply to the single-sum distribution, 
and a single-sum distribution of $95,000 
would not satisfy the requirements of section 
415(b). Limiting the single-sum distribution 
to $60,000 (the present value of the annuity 
that complies with the compensation-based 
limitation of section 415(b)(1)(B)) in order to 
satisfy section 415 would be an 
impermissible forfeiture under the 
requirements of section 411(a). Accordingly, 
the plan should not provide for a single-sum 
distribution in these circumstances.

(g) Special rule for participation or 
service of less than 10 years—(1) 
Proration of dollar limit based on years 
of participation—(i) In general. 
Pursuant to section 415(b)(5)(A), where 
a participant has less than 10 years of 
participation in the plan, the dollar 
limit described in paragraph (a)(1)(i) of 
this section (as adjusted pursuant to 
section 415(d), § 1.415(d)–1, and 
paragraphs (d) and (e) of this section) is 
to be reduced by multiplying the 
otherwise applicable limitation by a 
fraction— 

(A) The numerator of which is the 
number of years of participation in the 
plan (or 1, if greater); and 

(B) The denominator of which is 10. 
(ii) Years of participation. The 

following rules apply for purposes of 
determining a participant’s years of 
participation for purposes of this 
paragraph (g)(1)— 

(A) A participant is credited with a 
year of participation (computed to 
fractional parts of a year) for each 
accrual computation period for which 
the participant is credited with at least 
the number of hours of service (or 
period of service if the elapsed time 
method is used for benefit accrual 
purposes) required under the terms of 
the plan in order to accrue a benefit for 
the accrual computation period, and the 
participant is included as a plan 
participant under the eligibility 
provisions of the plan for at least one 
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day of the accrual computation period. 
If these two conditions are met, the 
portion of a year of participation 
credited to the participant is equal to 
the amount of benefit accrual service 
credited to the participant for such 
accrual computation period. For 
example, if under the terms of a plan, 
a participant receives 1⁄10 of a year of 
benefit accrual service for an accrual 
computation period for each 200 hours 
of service, and the participant is 
credited with 1,000 hours of service for 
the period, the participant is credited 
with 1⁄2 a year of participation for 
purposes of section 415(b)(5)(A).

(B) A participant who is permanently 
and totally disabled within the meaning 
of section 415(c)(3)(C)(i) for an accrual 
computation period is credited with a 
year of participation with respect to that 
period for purposes of section 
415(b)(5)(A). 

(C) For a participant to receive a year 
of participation (or part thereof) for an 
accrual computation period for 
purposes of section 415(b)(5)(A), the 
plan must be established no later than 
the last day of such accrual computation 
period. 

(D) No more than one year of 
participation may be credited for any 
12-month period for purposes of section 
415(b)(5)(A). 

(2) Proration of compensation limit 
and special rule for total annual 
payments less than $10,000 based on 
years of service—(i) In general. Pursuant 
to section 415(b)(5)(B), where a 
participant has less than 10 years of 
service with the employer, the 
compensation limit described in 
paragraph (a)(1)(ii) of this section and 
the $10,000 amount under the special 
rule for small annual payments under 
paragraph (f) of this section are reduced 
by multiplying the otherwise applicable 
limitation by a fraction— 

(A) The numerator of which is the 
number of years of service with the 
employer (or 1, if greater); and 

(B) The denominator of which is 10. 
(ii) Years of service—(A) In general. 

For purposes of applying this paragraph 
(g)(2), the term year of service is to be 
determined on a reasonable and 
consistent basis. A plan is considered to 
be determining years of service on a 
reasonable and consistent basis for this 
purpose if, subject to the limits of 
paragraph (g)(2)(ii)(B) of this section, a 
participant is credited with a year of 
service (computed to fractional parts of 
a year) for each accrual computation 
period for which the participant is 
credited with at least the number of 
hours of service (or period of service if 
the elapsed time method is used for 
benefit accrual purposes) required 

under the terms of the plan in order to 
accrue a benefit for the accrual 
computation period. 

(B) Rules of application. No more 
than one year of service may be credited 
for any 12-month period for purposes of 
section 415(b)(5)(B). In addition, only 
the participant’s service with the 
employer or a predecessor employer (as 
defined in § 1.415(f)–1(c)) may be taken 
into account in determining the 
participant’s years of service for this 
purpose. 

(C) Period of disability. 
Notwithstanding the rules of paragraph 
(g)(2)(ii)(B) of this section, a plan is 
permitted to provide that a participant 
who is permanently and totally disabled 
within the meaning of section 
415(c)(3)(C)(i) for an accrual 
computation period is credited with a 
year of service with respect to that 
period for purposes of section 
415(b)(5)(B). 

(3) Exception for survivor and 
disability benefits under governmental 
plans. The requirements of this 
paragraph (g) (regarding participation or 
service of less than 10 years) do not 
apply to a distribution from a 
governmental plan on account of the 
participant’s becoming disabled by 
reason of personal injuries or sickness, 
or as a result of the death of the 
participant. 

(4) Examples. The provision of this 
paragraph (g) may be illustrated by the 
following examples:

Example 1. (i) C begins employment with 
Employer A on January 1, 2005, at the age of 
58. Employer A maintains only a 
noncontributory defined benefit plan which 
provides for a straight life annuity beginning 
at age 65 and uses the calendar year for the 
limitation and plan year. Employer A has 
never maintained a defined contribution 
plan. C becomes a participant in Employer 
A’s plan on January 1, 2006, and works 
through December 31, 2011, when C is age 
65. C begins to receive benefits under the 
plan in 2012. C’s average compensation for 
C’s high 3 consecutive years of service is 
$40,000. Furthermore, under the terms of 
Employer A’s plan, for purposes of 
computing C’s nonforfeitable percentage in 
C’s accrued benefit derived from employer 
contributions, C has only 7 years of service 
with Employer A (2005–2011). 

(ii) Because C has only 7 years of service 
with Employer A at the time he begins to 
receive benefits under the plan, the 
maximum permissible annual benefit payable 
with respect to C is $28,000 ($40,000 
multiplied by 7⁄10).

Example 2. (i) The facts are the same as 
in Example 1, except that C’s average 
compensation for his high 3 years is $8,000. 

(ii) Because C has only 7 years of service 
with Employer A at the time he begins to 
receive benefits, the maximum benefit 
payable with respect to C would be reduced 
to $5,600 ($8,000 multiplied by 7⁄10). 

However, the special rule for total benefits 
not in excess of $10,000, provided in 
paragraph (f) of this section, is applicable in 
this case. Accordingly, C may receive an 
annual benefit of $7,000 ($10,000 multiplied 
by 7⁄10) without the benefit limitations of this 
section being exceeded.

Example 3. (i) Employer B maintains a 
defined benefit plan. Benefits under the plan 
are computed based on months of service 
rather than years of service. Accordingly, for 
purposes of applying the reduction based on 
years of service less than 10 to the limitations 
under section 415(b), the otherwise 
applicable limitation is multiplied by a 
fraction, the numerator of which is the 
number of completed months of service with 
the employer (but not less than 12 months), 
and the denominator of which is 120. The 
plan further provides that months of service 
are computed in the same manner for this 
purpose as for purposes of computing plan 
benefits. 

(ii) The manner in which the plan applies 
the reduction based on years of service less 
than 10 to the limitations under section 
415(b) is consistent with the requirements of 
this paragraph (g).

Example 4. (i) G begins employment with 
Employer D on January 1, 2003, at the age of 
58. Employer D maintains only a 
noncontributory defined benefit plan which 
provides for a straight life annuity beginning 
at age 65 and uses the calendar year for the 
limitation and plan year. Employer D has 
never maintained a defined contribution 
plan. G becomes a participant in Employer 
D’s plan on January 1, 2004, and works 
through December 31, 2009, when G is age 
65. G performs sufficient service to be 
credited with a year of service under the plan 
for each year during 2003 through 2009 
(although G is not credited with a year of 
service for 2003 because G is not yet a plan 
participant). G begins to receive benefits 
under the plan during 2010. The plan’s 
accrual computation period is the plan year. 
The plan provides that, for purposes of 
applying the rules of section 415(b)(5)(B), a 
participant is credited with a year of service 
(computed to fractional parts of a year) for 
each plan year for which the participant is 
credited with sufficient service to accrue a 
benefit for the plan year. G’s average 
compensation for G’s high 3 years of service 
is $200,000. It is assumed for purposes of this 
example that the dollar limitation of section 
415(b)(1)(A) for limitation years ending in 
2010 is $180,000. 

(ii) G has 7 years of service and 6 years of 
participation in the plan at the time G begins 
to receive benefits under the plan. 
Accordingly, the limitation under section 
415(b)(1)(B) based on G’s average 
compensation for G’s high 3 years of service 
that applies pursuant to the adjustment 
required under section 415(b)(5)(B) is 
$140,000 ($200,000 multiplied by 7⁄10), and 
the dollar limitation under section 
415(b)(1)(A) that applies to G pursuant to the 
adjustment required under section 
415(b)(5)(A) is $108,000 ($180,000 multiplied 
by 6⁄10).

(h) RPA ’94 transition rules. For 
special rules affecting the actuarial 
adjustment for form of benefit under 
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paragraph (c) of this section and the 
adjustment to the dollar limit for early 
or late commencement under 
paragraphs (d) and (e) of this section for 
certain plans adopted and in effect 
before December 8, 1994, see section 
767(d)(3)(A) of the Retirement 
Protection Act of 1994, as amended by 
section 1449(a) of the Small Business 
Job Protection Act of 1996. The 
Commissioner may provide guidance 
regarding these special rules in revenue 
rulings, notices, and other guidance 
published in the Internal Revenue 
Bulletin. See § 601.601(d) of this 
chapter. 

Par. 8. Section 1.415(b)–2 is added to 
read as follows:

§ 1.415(b)–2 Multiple annuity starting 
dates. 

(a) Determination of annual benefit 
where distributions have occurred 
before the current determination date—
(1) In general. This section provides 
rules for determining the annual benefit 
of a participant for purposes of applying 
the limitations of section 415(b) and 
§ 1.415(b)–1 in cases in which a 
participant has received one or more 
distributions in limitation years prior to 
an increase in the accrued benefit 
occurring during the current limitation 
year or prior to the annuity starting date 
for a distribution that commences 
during the current limitation year. This 
section applies, for example, where 
benefit distributions to a participant 
have previously commenced under a 
plan that is aggregated for purposes of 
section 415 with a plan from which the 
participant receives current accruals, or 
where a new distribution election is 
effective during the current limitation 
year with respect to a distribution that 
commenced in a prior limitation year. 
This section also applies where benefit 
payments are increased as a result of 
plan terms applying a cost-of-living 
adjustment pursuant to an increase of 
the dollar limit of section 415(b)(1)(A), 
if the plan does not provide for 
application of the rules of § 1.415(d)–
1(a)(5) to determine the adjusted 
amount of the benefit. Paragraph (b) of 
this section provides rules for 
computing the annual benefit in the 
case of multiple annuity starting dates 
as described in this paragraph (a)(1). 
Paragraph (c) of this section provides an 
additional rule for multiple annuity 
starting dates that occur when a stream 
of annuity payments is modified by a 
new distribution election. Paragraph (d) 
of this section provides examples to 
illustrate the rules of this section. 

(2) Annuity starting date. For 
purposes of this section, the 
determination of whether a new annuity 

starting date has occurred is made 
pursuant to the rules of § 1.401(a)–20, 
Q&A–10, but without regard to the rule 
of § 1.401(a)–20, Q&A–10(d) (under 
which the commencement of certain 
distributions may not give rise to a new 
annuity starting date). 

(3) Annual benefit—(i) In general. 
Where a participant has received one or 
more distributions before a current 
accrual or before the annuity starting 
date for a currently payable distribution, 
except as provided in paragraph 
(a)(3)(iii) of this section (regarding 
mandatory employee contributions and 
rollover contributions), the annual 
benefit that is subject to the limits of 
section 415(b) and § 1.415(b)–1(a) is 
equal to the sum of— 

(A) The annual benefit determined 
with respect to any accrued benefit with 
respect to which distribution has not yet 
commenced as of the current 
determination date, computed pursuant 
to the rules of § 1.415(b)–1(b) and (c); 

(B) The annual benefit determined 
with respect to any distribution with an 
annuity starting date that occurs within 
the current limitation year and on or 
before the current determination date, 
computed pursuant to the rules of 
§ 1.415(b)–1(b) and (c); 

(C) The annual benefit determined 
with respect to the remaining amounts 
payable under any distribution with an 
annuity starting date that occurred 
during a prior limitation year, computed 
pursuant to the rules of § 1.415(b)–1(b) 
and (c) (subject to paragraph (a)(3)(ii) of 
this section); and 

(D) The annual benefit attributable to 
prior distributions (computed pursuant 
to the rules of paragraph (b) of this 
section). 

(ii) Determining actuarial equivalence 
with respect to remaining amounts 
payable. For purposes of computing the 
annual benefit determined with respect 
to the remaining amounts payable under 
any distribution with an annuity 
starting date that occurred during a 
prior limitation year under paragraph 
(a)(3)(i)(C) of this section, § 1.415(b)–
1(c)(2) is applied by substituting for the 
amount described in § 1.415(b)–1(c)(2)(i) 
the annual amount of a straight life 
annuity commencing at the annuity 
starting date that has the same actuarial 
present value as the particular form of 
benefit payable, computed using the 
interest rate and mortality table, or 
tabular factor, specified in the plan for 
actuarial equivalence for the particular 
form of benefit payable.

(iii) Mandatory employee 
contributions and rollover 
contributions. If mandatory employee 
contributions or rollover contributions 
have been made to the plan with respect 

to a distribution that commenced before 
the current determination date, the 
annual benefit is determined by 
applying the rules of paragraph 
(a)(3)(i)(C) and (D) of this section and 
then subtracting the annual benefit 
attributable to mandatory employee 
contributions computed pursuant to 
§ 1.415(b)–1(b)(2)(iii) and the annual 
benefit attributable to rollover 
contributions computed pursuant to 
§ 1.415(b)–1(b)(2)(v), with both amounts 
computed as of the annuity starting date 
for the distribution. 

(iv) Repayments of prior 
distributions—(A) Total repayments. A 
prior distribution that has been repaid 
to the plan with interest does not give 
rise to an annual benefit attributable to 
prior distributions for purposes of 
paragraph (a)(3)(i)(D) of this section 
(because amounts attributable to those 
repayments are reflected instead in 
amounts included in the annual benefit 
pursuant to paragraphs (a)(3)(i)(A), (B), 
and (C) of this section). 

(B) Partial repayments. If a prior 
distribution was made, and a repayment 
was subsequently made that was less 
than the amount of the prior 
distribution (including reasonable 
interest), the annual benefit attributable 
to prior distributions is determined by 
multiplying the annual benefit 
attributable to the prior distribution 
(computed assuming that no repayment 
occurred) by one minus a fraction, the 
numerator of which is the amount of the 
repayment and the denominator of 
which is the amount of the prior 
distribution plus reasonable interest. 

(b) Annual benefit attributable to 
prior distributions—(1) In general—(i) 
Adjustment to actuarially equivalent 
straight life annuity—(A) Method of 
adjustment. To compute the annual 
benefit attributable to a prior 
distribution, the prior distribution is 
adjusted to an actuarially equivalent 
straight life annuity commencing at the 
current determination date in 
accordance with the rules of paragraph 
(b)(2) of this section (for a prior 
distribution to which section 417(e)(3) 
did not apply) or paragraph (b)(3) of this 
section (for a prior distribution to which 
section 417(e)(3) applied). 

(B) Current determination date. The 
current determination date is the last 
day of period for which an increase in 
the participant’s benefit accrues if an 
increase in the participant’s accrued 
benefit occurs during the limitation 
year. If there is no such increase, the 
current determination date is the 
annuity starting date for the distribution 
that commences during the limitation 
year. 
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(ii) Rules of application—(A) Amount 
of distribution taken into account. In 
applying the rules of paragraphs (b)(2) 
and (3) of this section to compute the 
annual benefit attributable to a prior 
distribution, only the actual amount 
received as a prior distribution (without 
regard to either the form of benefits 
paid, or the form or amount of 
remaining payments under the prior 
distribution) is taken into account. 
Thus, for example, in determining the 
annual benefit attributable to a prior 
distribution of $100,000 per year over 
the past four years, paragraph (b)(2) of 
this section will apply if the distribution 
was part of a 10-year certain and life 
annuity, and paragraph (b)(3) of this 
section will apply if the distribution 
was part of installment payments over 
10 years. However, in both instances, 
the amounts taken into account in 
determining the annual benefit 
attributable to the prior distribution are 
the four $100,000 payments already 
made, without regard to remaining 
payments.

(B) Application of mortality 
adjustments—(1) Application of 
mortality adjustments when 
standardized assumptions are used. 
Under the rules of paragraphs (b)(2)(ii), 
(b)(3)(i)(B), and (b)(3)(ii)(B) of this 
section (under which standardized 
actuarial assumptions are applied), a 
prior distribution is adjusted to an 
actuarially equivalent straight life 
annuity commencing at the current 
determination date using the specified 
interest and mortality assumptions to 
convert the payment stream to an 
actuarially equivalent straight life 
annuity commencing at the current 
determination date. For this purpose, 
the actuarially equivalent straight life 
annuity commencing at the current 
determination date must reflect an 
actuarial increase to the present value of 
payments to reflect that the participant 
has survived during the interim period. 

(2) Application of mortality 
adjustments when the plan’s 
assumptions for computing offsets are 
used. Under the rules of paragraphs 
(b)(2)(i), (b)(3)(i)(A), and (b)(3)(ii)(A) of 
this section (under which the plan’s 
assumptions for computing offsets for 
prior distributions are applied), the 
actuarially equivalent straight life 
annuity must reflect mortality 
adjustment in the same manner as those 
mortality adjustments are reflected in 
computing offsets for prior 
distributions. 

(2) Prior distributions to which section 
417(e)(3) did not apply. For a prior 
distribution to which section 417(e)(3) 
did not apply, the actuarially equivalent 
straight life annuity commencing at the 

current determination date is the greater 
of— 

(i) The annual amount of a straight 
life annuity commencing at the current 
determination date that is the actuarial 
equivalent of that prior distribution, 
computed using the interest rate and 
mortality table specified under the plan 
that provides for the current distribution 
or current accrual that are used to 
determine offsets, if any, for prior 
distributions; and 

(ii) The annual amount of a straight 
life annuity commencing at the current 
determination date that is the actuarial 
equivalent of that prior distribution, 
computed using a 5% interest 
assumption and the applicable mortality 
table described in § 1.417(e)–1(d)(2) that 
would apply to a distribution to which 
section 417(e) applies with an annuity 
starting date of the current 
determination date. 

(3) Prior distributions to which section 
417(e)(3) applied—(i) In general. For a 
prior distribution to which section 
417(e)(3) applied, the actuarially 
equivalent straight life annuity 
commencing at the current 
determination date is the greater of— 

(A) The annual amount of a straight 
life annuity commencing at the current 
determination date that is the actuarial 
equivalent of that prior distribution, 
computed using the interest rate and 
mortality table specified under the plan 
that provides for the current distribution 
or current accrual that are used to 
determine offsets, if any, for prior 
distributions; and 

(B) The annual amount of a straight 
life annuity commencing at the current 
determination date that is the actuarial 
equivalent of that prior distribution, 
computed using the applicable interest 
rate under § 1.417(e)–1(d)(3) and the 
applicable mortality table under 
§ 1.417(e)–1(d)(2) that would apply to a 
distribution with an annuity starting 
date of the current determination date. 

(ii) Special rule for 2004 and 2005. 
For a prior distribution to which section 
417(e)(3) applied, and for current 
determination dates or current accruals 
in 2004 and 2005, except as provided in 
section 101(d)(3) of the Pension 
Funding Equity Act of 2004, the 
actuarially equivalent straight life 
annuity commencing at the current 
determination date is the greater of— 

(A) The annual amount of a straight 
life annuity commencing at the current 
determination date that is the actuarial 
equivalent of that prior distribution, 
computed using the interest rate and 
mortality table specified under the plan 
that provides for the current distribution 
or current accrual that are used to 

determine offsets, if any, for prior 
distributions; and 

(B) The annual amount of a straight 
life annuity commencing at the current 
determination date that is the actuarial 
equivalent of that prior distribution, 
computed using a 5.5% interest 
assumption and the applicable mortality 
table under § 1.417(e)–1(d)(2) that 
would apply to a distribution with an 
annuity starting date of the current 
determination date. 

(4) Benefit forms for which no 
adjustment is required. The annual 
benefit attributable to prior distributions 
is computed disregarding the portion of 
prior distributions described in 
§ 1.415(b)–1(c)(4) (regarding benefits for 
which no adjustment is required). Thus, 
for example, the annual benefit 
attributable to prior distributions is 
computed disregarding the payment of 
preretirement disability benefits not in 
excess of the qualified disability benefit. 

(c) Change in distribution form—(1) In 
general. If a stream of annuity payments 
is modified by a new distribution 
election, the requirements of this 
section are applied treating the 
modification as a new annuity starting 
date. In addition, in such a case, the 
requirements of paragraph (c)(2) of this 
section must be satisfied. 

(2) Test total annuity stream as of 
original annuity starting date. If a 
stream of annuity payments is modified 
by a new distribution election, the 
payments under the annuity that are 
paid before the modification plus the 
modified payments must satisfy the 
requirements of § 1.415(b)–1 determined 
as of the original annuity starting date, 
using the interest rates and mortality 
table applicable to such date. A plan 
will not fail to satisfy the requirements 
of this paragraph (c)(2) merely because 
payments reflect cost-of-living 
adjustments pursuant to section 415(d) 
determined in accordance with 
§ 1.415(d)–1(a)(5). 

(d) Examples. The following examples 
illustrate the application of this section. 
For purposes of these examples, except 
as otherwise stated, actuarial 
equivalence under the plan (including 
for purposes of determining offsets for 
prior distributions and for purposes of 
determining the amount of annuity 
distributions commencing after normal 
retirement age) is determined using a 
6% interest assumption and the 
mortality table that applies under 
section 417(e)(3) as of January 1, 2003, 
and all payments other than a payment 
of a single sum are made monthly, on 
the first day of each calendar month. It 
is assumed for purposes of these 
examples that the interest rate that 
applies under section 417(e)(3) for 
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relevant time periods is 5.25% and that 
the mortality table that applies under 
section 417(e)(3) for relevant time 
periods is the mortality table that 
applies under section 417(e)(3) as of 
January 1, 2003. In addition, it is 
assumed that all participants discussed 
in these examples have at least ten years 
of service with the employer and at least 
ten years of participation in the plan at 
issue, and that the dollar limitation of 
section 415(b)(1)(A) as adjusted 
pursuant to section 415(d) for 2008 is 
equal to $180,000. It is further assumed 
that the product of the annual 
adjustment factors that apply in 
adjusting the compensation limitation of 
section 415(b)(1)(B) for 2005, 2006, 
2007, and 2008 is 1.1. The examples are 
as follows:

Example 1. (i) Employer A previously 
maintained Plan D, a qualified defined 
benefit plan. Upon the termination of Plan D 
on January 1, 1997, Participant M received a 
single-sum distribution of $537,055 at the age 
of 54. As of January 1, 2008, Participant M 
has participated in Plan E (another defined 
benefit plan maintained by Employer A) for 
more than 10 years. On January 1, 2008, M 
retires at the age of 65 and receives a 
distribution from Plan E. 

(ii) Pursuant to section 415(f) and 
§ 1.415(f)–1, distributions to M from Plan D 
and Plan E are aggregated for purposes of 
applying section 415(b). Pursuant to 
paragraph (a)(3) of this section, M’s annual 
benefit that is subject to the limits of section 
415(b) and § 1.415(b)–1(a) is equal to the sum 
of the annual benefit determined with respect 
to the distribution commencing on January 1, 
2008, and the annual benefit attributable to 
prior distributions (computed pursuant to the 
rules of paragraph (b) of this section). 

(iii) M’s annual benefit attributable to prior 
distributions is computed by adjusting the 
single-sum distribution made in 1995 to an 
actuarially equivalent straight life annuity 
commencing on January 1, 2008, in 
accordance with the rules set forth in 
paragraph (b)(3) of this section. Pursuant to 
those rules, that actuarially equivalent 
straight life annuity is computed using either 
the plan’s actuarial assumptions for applying 
offsets for prior distributions (here, a 6% 
interest rate and the mortality table that 
applies under section 417(e)(3) as of January 
1, 2003), or the applicable interest rate and 
the applicable mortality table under section 
417(e)(3), both determined as of January 1, 
2008, whichever set of actuarial assumptions 
produces the greater actuarially equivalent 
annuity. The actuarially equivalent straight 
life annuity computed using the plan’s 
assumptions used for computing offsets is 
$100,027 per year, and the actuarially 
equivalent straight life annuity computed 
using the applicable interest rate and the 
applicable mortality table as of January 1, 
2008, is $87,035 per year. Thus, M’s annual 
benefit attributable to prior distributions is 
$100,027. 

(iv) To comply with the limitations of 
section 415, M’s annual benefit determined 
with respect to the distribution commencing 

on January 1, 2008, must be no greater than 
the otherwise applicable limit on the annual 
benefit (i.e., the lesser of $180,000 or 100% 
of M’s average compensation for the period 
of the participant’s high 3 years of service) 
minus $100,027. Thus, for example, to 
comply with the dollar limitation of section 
415(b)(1)(A), M’s annual benefit determined 
with respect to the distribution commencing 
on January 1, 2008, must be no greater than 
$79,973.

Example 2. (i) Employer B maintains Plan 
F, a qualified defined benefit plan. On 
January 1, 2002, at the age of 59, Participant 
N separated from service and commenced 
receiving a benefit of $80,000 per year for ten 
years from Plan F. As of January 1, 2008, Plan 
F is amended to increase N’s accrued benefit. 
N is offered a new QJSA election with respect 
to the new accrual.

(ii) Pursuant to paragraph (a)(3) of this 
section, as of January 1, 2008, N’s annual 
benefit that is subject to the limits of section 
415(b) and § 1.415(b)–1(a) is equal to the sum 
of the annual benefit determined with respect 
to remaining amounts payable under the 
distribution that commenced on January 1, 
2002, the annual benefit determined with 
respect to the accrued benefit with respect to 
which distribution has not yet commenced, 
and the annual benefit attributable to prior 
distributions (computed pursuant to the rules 
of paragraph (b) of this section). 

(iii) N’s annual benefit determined with 
respect to the remaining four annual 
payments of $80,000 is determined pursuant 
to § 1.415(b)–1(c)(3) as the greater of the 
annual amount of a straight life annuity 
commencing at the annuity starting date that 
has the same actuarial present value as the 
particular form of benefit payable, computed 
using the interest rate and mortality table, or 
tabular factor, specified in the plan for 
actuarial equivalence for the particular form 
of benefit payable, or the annual amount of 
a straight life annuity commencing at the 
annuity starting date that has the same 
actuarial present value as the particular form 
of benefit payable, computed using the 
applicable interest rate and the applicable 
mortality table under section 417(e)(3). Using 
the plan’s factors for actuarial equivalence, 
the actuarially equivalent straight life 
annuity is $26,334, and using the section 
417(e)(3) factors for actuarial equivalence, the 
actuarially equivalent straight life annuity is 
$25,109. Accordingly, N’s annual benefit 
determined with respect to the remaining 
four annual payments of $80,000 is equal to 
$26,334. 

(iv) N’s annual benefit attributable to prior 
distributions is computed by adjusting the 
six annual payments of $80,000 per year 
already made before January 1, 2008, to an 
actuarially equivalent straight life annuity 
commencing on January 1, 2008, in 
accordance with the rules set forth in 
paragraph (b)(3) of this section. Pursuant to 
those rules, that actuarially equivalent 
straight life annuity is computed using either 
the plan’s actuarial assumptions for applying 
offsets for prior distributions (here, a 6% 
interest rate and the mortality table that 
applies under section 417(e)(3) as of January 
1, 2003), or the applicable interest rate and 
the applicable mortality table under section 

417(e)(3), both determined as of January 1, 
2008, whichever set of actuarial assumptions 
produces the greater actuarially equivalent 
annuity. The actuarially equivalent straight 
life annuity computed using the plan’s 
assumptions used for computing offsets is 
$54,494 per year, and the actuarially 
equivalent straight life annuity computed 
using the applicable interest rate and the 
applicable mortality table as of January 1, 
2006, is $50,103 per year. Thus, N’s annual 
benefit attributable to prior distributions is 
$54,494. 

(v) To comply with the limitations of 
section 415, N’s annual benefit determined 
with respect to the accrued benefit with 
respect to which distribution has not yet 
commenced must be no greater than the 
otherwise applicable limit on the annual 
benefit (i.e., the lesser of $180,000 or 100% 
of N’s average compensation for period of N’s 
high 3 years of service) minus $80,828 (the 
$26,334 annual benefit attributable to the 
remaining payments under the existing form 
of distribution, plus the $54,494 annual 
benefit attributable to prior distributions). 
Thus, for example, to comply with the dollar 
limitation of section 415(b)(1)(A), N’s annual 
benefit determined with respect to the 
accrued benefit with respect to which 
distribution has not yet commenced must be 
no greater than $99,172.

Example 3. (i) The facts are the same as in 
Example 2, except that, instead of receiving 
a benefit of $80,000 per year for ten years 
from Plan F, N receives annual payments of 
$80,000 under a 10-year certain and life 
annuity from Plan F. 

(ii) Pursuant to paragraph (a)(3) of this 
section, as of January 1, 2008, N’s annual 
benefit that is subject to the limits of section 
415(b) and § 1.415(b)–1(a) is equal to the sum 
of the annual benefit determined with respect 
to remaining amounts payable under the 
distribution that commenced on January 1, 
2002, the annual benefit determined with 
respect to the accrued benefit with respect to 
which distribution has not yet commenced, 
and the annual benefit attributable to prior 
distributions (computed pursuant to the rules 
of paragraph (b) of this section). 

(iii) N’s annual benefit determined with 
respect to the remaining portion of the 
existing annuity (i.e., a four-year certain and 
life annuity) is determined pursuant to 
§ 1.415(b)–1(c)(2) as the greater of the annual 
amount of a straight life annuity commencing 
at the annuity starting date that has the same 
actuarial present value as the particular form 
of benefit payable, computed using the 
interest rate and mortality table, or tabular 
factor, specified in the plan for actuarial 
equivalence for the particular form of benefit 
payable, or the annual amount of a straight 
life annuity commencing at the annuity 
starting date that has the same actuarial 
present value as the particular form of benefit 
payable, computed using an interest rate of 
5% and the applicable mortality table under 
section 417(e)(3). Using the plan’s factors for 
actuarial equivalence, the actuarially 
equivalent straight life annuity is $80,608, 
and using the statutory factors for actuarial 
equivalence, the actuarially equivalent 
straight life annuity is $80,577. Accordingly, 
N’s annual benefit determined with respect 
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to the remaining 4-year certain and life 
annuity is equal to $80,608. 

(iv) N’s annual benefit attributable to prior 
distributions is computed by adjusting the 
six annual payments of $80,000 per year 
already made before January 1, 2008, to an 
actuarially equivalent straight life annuity 
commencing on January 1, 2008, in 
accordance with the rules set forth in 
paragraph (b)(3) of this section. Pursuant to 
those rules, that actuarially equivalent 
straight life annuity is computed using either 
the plan’s actuarial assumptions for applying 
offsets for prior distributions (here, a 6% 
interest rate and the mortality table that 
applies under section 417(e)(3) as of January 
1, 2003), or the applicable interest rate and 
the applicable mortality table under section 
417(e)(3), both determined as of January 1, 
2008, whichever set of actuarial assumptions 
produces the greater actuarially equivalent 
annuity. The actuarially equivalent straight 
life annuity computed using the plan’s 
assumptions used for computing offsets is 
$54,494 per year, and the actuarially 
equivalent straight life annuity computed 
using the applicable interest rate and the 
applicable mortality table as of January 1, 
2008, is $48,689 per year. Thus, N’s annual 
benefit attributable to prior distributions is 
$54,494.

(v) To comply with the limitations of 
section 415, N’s annual benefit determined 
with respect to the accrued benefit with 
respect to which distribution has not yet 
commenced must be no greater than the 
otherwise applicable limit on the annual 
benefit (i.e., the lesser of $180,000 or 100% 
of N’s average compensation for the highest 
3 years) minus $135,102 (the $80,608 annual 
benefit attributable to the remaining 
payments under the existing form of 
distribution, plus the $54,494 annual benefit 
attributable to prior distributions). Thus, for 
example, to comply with the dollar limitation 
of section 415(b)(1)(A), N’s annual benefit 
determined with respect to the accrued 
benefit with respect to which distribution has 
not yet commenced must be no greater than 
$44,898.

Example 4. (i) Participant P retired on 
January 1, 2004, at age 65, with average 
compensation for the period of P’s high 3 
years service of $190,000. P commenced 
receiving a straight life annuity of $165,000 
from Plan E as of January 1, 2004. Plan E 
adjusts benefit payments to reflect increases 
in the applicable limitations of section 415(b) 
in accordance with the safe harbor 
methodology set forth in § 1.415(d)–1(a)(5). 
As of January 1, 2005, pursuant to an 
adjustment under section 415(d) that applies 
to P’s benefit payments under the terms of 
the plan, annual payments to P from Plan E 
are adjusted to $170,000, and as of January 
1, 2007, pursuant to another such adjustment 
(under which the section 415(b)(1)(A) dollar 
limit is assumed to increase to $175,000 for 
2007), annual payments to P from Plan E are 
adjusted to $175,000. On December 1, 2007, 
P elected to change the form of the remainder 
of the benefit payable to P under Plan E to 
a single-sum distribution payable as of 
January 1, 2008. P receives a single-sum 
distribution of $1,769,157 on January 1, 2008. 
It is assumed for purposes of this example 

that the section 417(e)(3) interest rate that 
applies to a distribution from Plan E as of 
January 1, 2004, is 5.25%, and that the 
section 417(e)(3) interest rate that applies to 
a distribution from Plan E as of January 1, 
2008, is 6%. The normal form of benefit 
under Plan E is a straight life annuity. Plan 
E provides a QPSA to all married participants 
without charge. Plan E provides that, for 
purposes of adjusting the dollar limitation 
under section 415(b)(1)(A) for 
commencement before age 62 or after age 65, 
no adjustment is made to reflect the 
probability of a participant’s death between 
the annuity starting date and the participant’s 
attainment of age 62 or between the 
participant’s attainment of age 65 and the 
annuity starting date. Under Plan E, benefits 
commencing after the age of 65 are 
actuarially adjusted to reflect the later 
commencement date using the plan’s 
generally applicable assumptions for 
actuarial equivalence. 

(ii) To comply with the limitations of 
section 415 for the 2008 limitation year, Plan 
E must satisfy two requirements. First, under 
paragraph (c)(1) of this section, Plan E must 
limit payments to P so that the sum of the 
annual benefit attributable to the currently 
commencing distribution plus the annual 
benefit attributable to prior distributions is 
within the limitations of section 415(b) that 
apply to a benefit commencing at the annuity 
starting date for the distribution that 
commences in 2008. Second, under 
paragraph (c)(2) of this section, the payments 
under the annuity that are paid before 
January 1, 2008, plus the single-sum 
distribution made on January 1, 2008, must 
satisfy the requirements of § 1.415(b)–1 
determined as of January 1, 2004, using the 
interest rates and mortality table applicable 
as of January 1, 2004. Pursuant to paragraph 
(c)(2) of this section, Plan E does not fail to 
satisfy this latter requirement if payments 
reflect cost-of-living adjustments pursuant to 
section 415(d) for payments no earlier than 
the time those adjustments are effective and 
in amounts no greater than amounts 
determined under § 1.415(d)–1(a)(5). 

(iii) To satisfy the second requirement 
described in paragraph (ii) of this Example 4, 
the payments under the annuity that are paid 
before January 1, 2008 (i.e., $165,000 during 
2004, $170,000 during 2005, $170,000 during 
2006, and $175,000 during 2007), plus the 
single-sum distribution of $1,769,157 made 
on January 1, 2008, must satisfy the 
requirements of § 1.415(b)–1 determined as of 
January 1, 2004, using the interest rates and 
mortality table applicable as of January 1, 
2004. As of January 1, 2004, the actuarially 
equivalent straight life annuity with respect 
to those payments is $176,698 using the 
applicable interest rate (assumed to be 
5.25%) and the applicable mortality table for 
that date. As of January 1, 2004, the 
actuarially equivalent straight life annuity 
with respect to those payments is $170,239 
using the plan’s actuarial assumptions (a 6% 
interest rate and the applicable mortality 
table as of January 1, 2003). The annual 
benefit attributable to those payments is the 
greater of the two amounts, or $176,698. This 
amount exceeds the applicable dollar 
limitation as of January 1, 2004 (i.e., 

$165,000). Accordingly, without application 
of the special rule for cost-of-living 
adjustments, Plan E would fail to satisfy this 
second requirement. 

(iv) Pursuant to the special rule for cost-of-
living adjustments under paragraph (c)(2) of 
this section, Plan E does not fail to satisfy the 
second requirement described in paragraph 
(ii) of this Example 4 if payments reflect cost-
of-living adjustments pursuant to section 
415(d) for payments no earlier than the time 
those adjustments are effective and in 
amounts no greater than amounts determined 
under § 1.415(d)–1(a)(5). Accordingly, the 
payment stream that must satisfy the 
requirements of § 1.415(b)–1 determined as of 
January 1, 2004, using the interest rates and 
mortality table applicable as of January 1, 
2004, is the payment stream consisting of 
$165,000 paid each year during 2004 through 
2007, and $1,621,727 ($1,769,157 multiplied 
by 165,000/180,000) paid on January 1, 2008. 
As of January 1, 2004, the actuarially 
equivalent straight life annuity with respect 
to those payments is $158,930 using the 
applicable interest rate (assumed to be 
5.25%) and the applicable mortality table for 
that date. As of January 1, 2004, the 
actuarially equivalent straight life annuity 
with respect to those payments is $165,000 
using the plan’s actuarial assumptions (a 6% 
interest rate and the applicable mortality 
table as of January 1, 2003). The annual 
benefit attributable to those payments is the 
greater of the two amounts, or $165,000, 
which satisfies the applicable limitations as 
of January 1, 2004. Accordingly, Plan E 
satisfies the second requirement described in 
paragraph (ii) of this Example 4 using the 
special rule for cost-of-living adjustments 
under paragraph (c)(2) of this section.

(v) For purposes of determining 
compliance with the first requirement 
described in paragraph (ii) of this Example 4, 
P’s annual benefit attributable to prior 
distributions is computed by adjusting the 
annual payments already received ($165,000 
for 2004, $170,000 for 2005, $170,000 for 
2006, and $175,000 for 2007) already made 
before January 1, 2008, to an actuarially 
equivalent straight life annuity commencing 
on January 1, 2008, in accordance with the 
rules set forth in paragraph (b)(3) of this 
section. Pursuant to those rules, that 
actuarially equivalent straight life annuity is 
computed using either the plan’s actuarial 
assumptions for applying offsets for prior 
distributions (here, a 6% interest rate and the 
mortality table that applies under section 
417(e)(3) as of January 1, 2003), or an interest 
rate of 5% and the applicable mortality table 
under section 417(e)(3), both determined as 
of January 1, 2008, whichever set of actuarial 
assumptions produces the greater actuarially 
equivalent annuity. The actuarially 
equivalent straight life annuity computed 
using the plan’s assumptions used for 
computing offsets is $80,453 per year, and 
the actuarially equivalent straight life 
annuity computed using a 5% interest rate 
and the applicable mortality table as of 
January 1, 2008, is $75,046 per year. Thus, 
P’s annual benefit attributable to prior 
distributions is $80,453. 

(vi) P’s annual benefit attributable to the 
single-sum distribution made on January 1, 
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2008, is determined as the greater of the 
annual amount of the actuarially equivalent 
straight life annuity commencing at the same 
age (determined using the plan’s actuarial 
factors), and the annual amount of the 
actuarially equivalent straight life annuity 
commencing at the same age (determined 
using the applicable interest rate and 
applicable mortality table). Based on the 
factors used in the plan to determine the 
actuarially equivalent lump sum (in this case, 
an interest rate of 6% and the applicable 
mortality table as of January 1, 2003), 
$1,769,157 payable as a single sum at age 69 
is actuarially equivalent to an immediate 
straight life annuity at age 69 of $180,000. 
Based on the applicable interest rate and the 
applicable mortality table, $1,769,157 
payable as a single sum at age 69 is 
actuarially equivalent to an immediate 
straight life annuity at age 69 of $170,451. 
With respect to the single-sum distribution, 
P’s annual benefit is equal to the greater of 
the two resulting amounts, or $180,000. 

(vii) To satisfy the first requirement 
described in paragraph (ii) of this Example 4, 
P’s annual benefit attributable to prior 
distributions plus P’s annual benefit 
attributable to the single-sum distribution, 
determined as of January 1, 2008, must not 
exceed the applicable limitations. The sum of 
those annual benefits is $260,453. The age-
adjusted dollar limitation as of January 1, 
2008, is determined as the lesser of the 
section 415(b)(1)(A) dollar limit multiplied 
by the ratio of the annuity payable at age 69 
to the annuity that would be payable at age 
65 based on the same accrued benefit (both 
determined before the application of section 
415), or the straight life annuity payable at 
age 69 that is actuarially equivalent, using 
5% interest and the applicable mortality 
table, to the straight life annuity payable at 
age 65. In this case, the age-adjusted section 
415(b)(1)(A) dollar limit at age 69 is 
$244,013, which is the lesser of 265,320 (the 
straight life annuity at age 69 that is 
actuarially equivalent to an annuity of 
$180,000 commencing at age 65, determined 
using the plan’s interest rate of 6% and the 
applicable mortality table that applies as of 
January 1, 2003, without a mortality 
decrement for the period between 65 and 69) 
and $244,013 (the straight life annuity at age 
69 that is actuarially equivalent to an annuity 
of $180,000 commencing at age 65, 
determined using 5% interest and the 
applicable mortality table, without a 
mortality decrement for the period between 
65 and 69)). The compensation-based 
limitation of section 415(b)(1)(B) for P in 
2008 is $209,000 ($190,000 multiplied by the 
product of the annual adjustment factors for 
2005 through 2008, or 1.1). Accordingly, the 
limitation under section 415(b) for P as of 
January 1, 2008, is $209,000 (the lesser of the 
dollar limitation and the compensation 
limitation as of that date). 

(viii) Because the sum of P’s annual benefit 
attributable to prior distributions plus P’s 
annual benefit attributable to the single-sum 
distribution ($260,453) exceeds the limitation 
under section 415(b) determined as of 
January 1, 2008 ($209,000), the plan fails to 
satisfy the requirements of section 415(b). In 
addition, if the plan limits the amount of the 

single-sum distribution in order to satisfy the 
requirements of section 415(b) in this case, 
there may be a forfeiture of a participant’s 
accrued benefit in violation of section 411(a) 
in some cases where a participant converts 
annuity payments to a single-sum 
distribution.

Par. 9. Section 1.415(c)–1 is added to 
read as follows:

§ 1.415(c)–1 Limitations for defined 
contribution plans. 

(a) General rules—(1) Maximum 
limitations. Under section 415(c) and 
this section, to satisfy the provisions of 
section 415(a) for any limitation year, 
except as provided by paragraph (a)(3) 
of this section, the annual additions (as 
defined in paragraph (b) of this section) 
credited to the account of a participant 
in a defined contribution plan for the 
limitation year must not exceed the 
lesser of— 

(i) $40,000 (adjusted pursuant to 
section 415(d) and § 1.415(d)–1(b)); or 

(ii) 100% of the participant’s 
compensation (as defined in § 1.415(c)–
2) for the limitation year. 

(2) Defined contribution plan—(i) 
Definition. For purposes of section 415 
and regulations thereunder, a defined 
contribution plan means a defined 
contribution plan within the meaning of 
section 414(i) (including the portion of 
a plan treated as a defined contribution 
plan under the rules of section 414(k)) 
that is— 

(A) A plan described in section 401(a) 
which includes a trust which is exempt 
from tax under section 501(a); 

(B) An annuity plan described in 
section 403(a); or 

(C) A simplified employee pension 
described in section 408(k). 

(ii) Additional plans treated as 
defined contribution plans—(A) In 
general. Contributions to the types of 
arrangements described in paragraphs 
(a)(2)(ii)(B) through (D) of this section 
are treated as contributions to defined 
contribution plans for purposes of 
section 415 and regulations thereunder. 

(B) Employee contributions to a 
defined benefit plan. Mandatory 
employee contributions to a defined 
benefit plan are treated as contributions 
to a defined contribution plan. For this 
purpose, contributions that are picked 
up by the employer as described in 
section 414(h)(2) are not considered 
employee contributions. 

(C) Individual medical accounts 
under section 401(h). Pursuant to 
section 415(l)(1), contributions allocated 
to any individual medical account 
which is part of a pension or annuity 
plan established pursuant to section 
401(h) are treated as contributions to a 
defined contribution plan. 

(D) Post-retirement medical accounts 
for key employees. Pursuant to section 
419A(d)(2), amounts attributable to 
medical benefits allocated to an account 
established for a key employee (i.e., any 
employee who, at any time during the 
plan year or any preceding plan year, is 
or was a key employee as defined in 
section 416(i)) pursuant to section 
419A(d)(1) are treated as contributions 
to a defined contribution plan. 

(iii) Section 403(b) annuity contracts. 
Annual additions under an annuity 
contract described in section 403(b) are 
treated as annual additions under a 
defined contribution plan for purposes 
of this section.

(3) Alternative contribution 
limitations—(i) Church plans. For 
alternative contribution limitations 
relating to church plans, see paragraph 
(d) of this section. 

(ii) Special rules for medical benefits. 
For alternative contribution limitations 
relating to certain medical benefits, see 
paragraph (e) of this section. 

(iii) Employee stock ownership plans. 
For additional rules relating to 
employee stock ownership plans, see 
paragraph (f) of this section. 

(b) Annual additions—(1) In general—
(i) General definition. The term annual 
addition means, for purposes of this 
section, the sum, credited to a 
participant’s account for any limitation 
year, of— 

(A) Employer contributions; 
(B) Employee contributions; and 
(C) Forfeitures. 
(ii) Certain excess amounts treated as 

annual additions. Contributions do not 
fail to be annual additions merely 
because they are excess contributions 
(as described in section 401(k)(8)(B)) or 
excess aggregate contributions (as 
described in section 401(m)(6)(B)), or 
merely because excess contributions or 
excess aggregate contributions are 
corrected through distribution. 

(iii) Direct transfers between defined 
contribution plans. The direct transfer 
of funds or employee contributions from 
one defined contribution plan to 
another defined contribution plan does 
not give rise to an annual addition. 

(iv) Reinvested ESOP dividends. The 
reinvestment of dividends on employer 
securities under an employee stock 
ownership plan pursuant to section 
404(k)(2)(A)(iii)(II) does not give rise to 
an annual addition. 

(2) Employer contributions—(i) 
Amounts treated as annual additions. 
For purposes of paragraph (b)(1)(i)(A) of 
this section, the term annual additions 
includes employer contributions 
credited to the participant’s account for 
the limitation year and other allocations 
described in paragraph (b)(4) of this 
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section that are made during the 
limitation year. See paragraph (b)(6) of 
this section for timing rules applicable 
to annual additions with respect to 
employer contributions. 

(ii) Amounts not treated as annual 
additions—(A) Certain restorations of 
accrued benefits. The restoration of an 
employee’s accrued benefits by the 
employer in accordance with section 
411(a)(3)(D) or section 411(a)(7)(C) or 
resulting from the repayment of 
cashouts under a governmental plan (as 
described in section 415(k)(3)) is not 
considered an annual addition for the 
limitation year in which the restoration 
occurs. (See § 1.411(a)–7(d)(6)(iii)(B).) 

(B) Catch-up contributions. Catch-up 
contributions made in accordance with 
section 414(v) and § 1.414(v)–1 do not 
give rise to annual additions. 

(C) Restorative payments. A 
restorative payment that is allocated to 
a participant’s account does not give 
rise to an annual addition for any 
limitation year. For this purpose, 
restorative payments are payments 
made to restore losses to a plan resulting 
from actions by a fiduciary for which 
there is reasonable risk of liability for 
breach of a fiduciary duty under Title I 
of ERISA, where plan participants who 
are similarly situated are treated 
similarly with respect to the payments. 
Generally, payments to a defined 
contribution plan are restorative 
payments only if the payments are made 
in order to restore some or all of the 
plan’s losses due to an action (or a 
failure to act) that creates a reasonable 
risk of liability for such a breach of 
fiduciary duty (other than a breach of 
fiduciary duty arising from failure to 
remit contributions to the plan). This 
includes payments to a plan made 
pursuant to a Department of Labor 
order, the Department of Labor’s 
Voluntary Fiduciary Correction 
Program, or a court-approved 
settlement, to restore losses to a 
qualified defined contribution plan on 
account of the breach of fiduciary duty 
(other than a breach of fiduciary duty 
arising from failure to remit 
contributions to the plan). However, 
payments made to a plan to make up for 
losses due merely to market fluctuations 
and other payments that are not made 
on account of a reasonable risk of 
liability for breach of a fiduciary duty 
under Title I of ERISA are contributions 
that give rise to annual additions and 
are not restorative payments. 

(D) Excess deferrals. Excess deferrals 
that are distributed in accordance with 
§ 1.402(g)–1(e)(2) or (3) do not give rise 
to annual additions. 

(3) Employee contributions. For 
purposes of paragraph (b)(1)(i)(B) of this 

section, the term annual additions 
includes mandatory employee 
contributions (as defined in section 
411(c)(2)(C) and the regulations 
thereunder) as well as voluntary 
employee contributions. The term 
‘‘annual additions’’ does not include— 

(i) Rollover contributions (as 
described in sections 401(a)(31), 
402(c)(1), 403(a)(4), 403(b)(8), 408(d)(3), 
and 457(e)(16)). 

(ii) Repayments of loans made to a 
participant from the plan; 

(iii) Repayments of amounts described 
in section 411(a)(7)(B) (in accordance 
with section 411(a)(7)(C)) and section 
411(a)(3)(D) (see § 1.411(a)–
7(d)(6)(iii)(B)) or repayment of 
contributions to a governmental plan as 
described in section 415(k)(3); or

(iv) Employee contributions to a 
qualified cost of living arrangement 
within the meaning of section 
415(k)(2)(B). 

(4) Transactions with plan. The 
Commissioner may in an appropriate 
case, considering all of the facts and 
circumstances, treat transactions 
between the plan and the employer, 
transactions between the plan and the 
employee, or certain allocations to 
participants’ accounts as giving rise to 
annual additions. Further, the 
Commissioner will treat a sale or 
exchange by the employee or the 
employer that transfers assets to a plan 
where the consideration paid by the 
plan is less than the fair market value 
of the assets transferred to the plan as 
giving rise to an annual addition in the 
amount of the difference between the 
value of the assets transferred and the 
consideration. A transaction described 
in this paragraph (b)(4) may constitute 
a prohibited transaction with the 
meaning of section 4975(c)(1). 

(5) Contributions other than cash. For 
purposes of this paragraph (b), a 
contribution by the employer or 
employee of property rather than cash is 
considered to be a contribution in an 
amount equal to the fair market value of 
the property on the date the 
contribution is made. For this purpose, 
the fair market value is the price at 
which the property would change hands 
between a willing buyer and a willing 
seller, neither being under any 
compulsion to buy or to sell and both 
having reasonable knowledge of 
relevant facts. In addition, the 
contribution described in this paragraph 
(b)(5) may constitute a prohibited 
transaction within the meaning of 
section 4975(c)(1). 

(6) Timing rules—(i) In general—(A) 
Date of allocation. For purposes of this 
paragraph (b), an annual addition is 
credited to the account of a participant 

for a particular limitation year if it is 
allocated to the participant’s account 
under the terms of the plan as of any 
date within that limitation year. 
However, if the allocation is dependent 
upon participation in the plan as of any 
date subsequent to the date as of which 
it is allocated, it is considered allocated 
only at the end of the period of 
participation upon which the allocation 
is conditioned. 

(B) Date of employer contributions. 
For purposes of this paragraph (b), 
employer contributions are not treated 
as credited to a participant’s account for 
a particular limitation year unless the 
contributions are actually made to the 
plan no later than 30 days after the end 
of the period described in section 
404(a)(6) applicable to the taxable year 
with or within which the particular 
limitation year ends. If, however, 
contributions are made by an employer 
exempt from Federal income tax 
(including a governmental employer), 
the contributions must be made to the 
plan no later than the 15th day of the 
tenth calendar month following the 
close of the taxable year with or within 
which the particular limitation year 
ends. If contributions are made to a plan 
after the end of the period during which 
contributions can be made and treated 
as credited to a participant’s account for 
a particular limitation year, allocations 
attributable to those contributions are 
treated as credited to the participant’s 
account for the limitation year during 
which those contributions are made. 

(C) Date of employee contributions. 
For purposes of this paragraph (b), 
employee contributions, whether 
voluntary or mandatory, are not treated 
as credited to a participant’s account for 
a particular limitation year unless the 
contributions are actually made to the 
plan no later than 30 days after the close 
of that limitation year. 

(D) Date for forfeitures. A forfeiture is 
treated as an annual addition for the 
limitation year that contains the date as 
of which it is allocated to a participant’s 
account as a forfeiture. 

(E) Treatment of elective contributions 
as plan assets. The extent to which 
elective contributions constitute plan 
assets for purposes of the prohibited 
transaction provisions of section 4975 
and Title I of the Employee Retirement 
Income Security Act of 1974 (88 Stat. 
829), Public Law 93–406 (ERISA), is 
determined in accordance with 
regulations and rulings issued by the 
Department of Labor. See 29 CFR 
2510.3–102. 

(ii) Special timing rules—(A) 
Corrective contributions. For purposes 
of this section, if, in a particular 
limitation year, an employer allocates 
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an amount to a participant’s account 
because of an erroneous forfeiture in a 
prior limitation year, or because of an 
erroneous failure to allocate amounts in 
a prior limitation year, the allocation 
will not be considered an annual 
addition with respect to the participant 
for that particular limitation year, but 
will be considered an annual addition 
for the prior limitation year to which it 
relates. An example of a situation in 
which an employer contribution might 
occur under the circumstances 
described in the preceding sentence is a 
retroactive crediting of service for an 
employee under 29 CFR 2530.200b–
2(a)(3) in accordance with an award of 
back pay. For purposes of this paragraph 
(b)(6)(ii), if the amount so contributed in 
the particular limitation year takes into 
account actual investment gains 
attributable to the period subsequent to 
the year to which the contribution 
relates, the portion of the total 
contribution that consists of such gains 
is not considered as an annual addition 
for any limitation year.

(B) Contributions for accumulated 
funding deficiencies and previously 
waived contributions—(1) Accumulated 
funding deficiency. In the case of a 
defined contribution plan to which the 
rules of section 412 apply, a 
contribution made to reduce an 
accumulated funding deficiency will be 
treated as if it were timely made for 
purposes of determining the limitation 
year in which the annual additions 
arising from the contribution are made, 
but only if the contribution is allocated 
to those participants who would have 
received an annual addition if the 
contribution had been timely made. 

(2) Previously waived contributions. 
In the case of a defined contribution 
plan to which the rules of section 412 
apply and for which there has been a 
waiver of the minimum funding 
standard in a prior limitation year in 
accordance with section 412(d), that 
portion of an employer contribution in 
a subsequent limitation year which, if 
not for the waiver, would have 
otherwise been required in the prior 
limitation year under section 412(a) will 
be treated as if it were timely made 
(without regard to the funding waiver) 
for purposes of determining the 
limitation year in which the annual 
additions arising from the contribution 
are made, but only if the contribution is 
allocated to those participants who 
would have received an annual addition 
if the contribution had been timely 
made (without regard to the funding 
waiver). 

(3) Interest. For purposes of 
determining the amount of the annual 
addition under paragraphs 

(b)(6)(ii)(B)(1) and (2), a reasonable 
amount of interest paid by the employer 
is disregarded. However, any interest 
paid by the employer that is in excess 
of a reasonable amount, as determined 
by the Commissioner, is taken into 
account as an annual addition for the 
limitation year during which the 
contribution is made. 

(C) Simplified employee pensions 
(SEPs). For purposes of this paragraph 
(b), amounts contributed to a simplified 
employee pension described in section 
408(k) are treated as allocated to the 
individual’s account as of the last day 
of the limitation year ending with or 
within the taxable year for which the 
contribution is made. 

(D) Treatment of certain contributions 
made pursuant to veterans’ 
reemployment rights. If, in a particular 
limitation year, an employer contributes 
an amount to an employee’s account 
with respect to a prior limitation year 
and such contribution is required by 
reason of such employee’s rights under 
chapter 43 of title 38, United States 
Code, resulting from qualified military 
service, as specified in section 414(u)(1), 
then such contribution is not considered 
an annual addition with respect to the 
employee for that particular limitation 
year in which the contribution is made, 
but, in accordance with section 
414(u)(1)(B), is considered an annual 
addition for the limitation year to which 
the contribution relates. 

(c) Examples. The following examples 
illustrate the rules of paragraphs (a) and 
(b) of this section:

Example 1. (i) P is a participant in a 
qualified profit-sharing plan maintained by 
his employer, ABC Corporation. The 
limitation year for the plan is the calendar 
year. P’s compensation (as defined in 
§ 1.415(c)–2) for the current limitation year is 
$30,000. 

(ii) Because the compensation limitation 
described in section 415(c)(1)(B) applicable 
to P for the current limitation year is lower 
than the dollar limitation described in 
section 415(c)(1)(A), the maximum annual 
addition which can be allocated to P’s 
account for the current limitation year is 
$30,000 (100% of $30,000).

Example 2. (i) Assume the same facts as in 
Example 1, except that P’s compensation for 
the current limitation year is $140,000. 

(ii) The maximum amount of annual 
additions that may be allocated to P’s 
account in the current limitation year is the 
lesser of $140,000 (100% of P’s 
compensation) or the dollar limitation of 
section 415(c)(1)(A) as in effect as of January 
1 of the calendar year in which the current 
limitation year ends. If, for example, the 
dollar limitation of section 415(c)(1)(A) in 
effect as of January 1 of the calendar year in 
which the current limitation year ends is 
$44,000, then the maximum annual addition 
that can be allocated to P’s account for the 
current limitation year is $44,000.

Example 3. (i) Employer N maintains a 
qualified profit-sharing plan that uses the 
calendar year as its plan year and its 
limitation year. N’s taxable year is a fiscal 
year beginning June 1 and ending May 31. 
Under the terms of the profit-sharing plan 
maintained by N, employer contributions are 
made to the plan two months after the close 
of N’s taxable year and are allocated as of the 
last day of the plan year ending within the 
taxable year (and are not conditioned on 
future participation). Thus, employer 
contributions for the 2007 calendar year 
limitation year are made on July 31, 2008 (the 
date that is two months after the close of N’s 
taxable year ending May 31, 2008) and are 
allocated as of December 31, 2007. 

(ii) Because the employer contributions are 
actually made to the plan no later than 30 
days after the end of the period described in 
section 404(a)(6) with respect to N’s taxable 
year ending May 31, 2008, the contributions 
will be considered annual additions for the 
2007 calendar year limitation year.

Example 4. (i) Assume the same facts as in 
Example 3, except that the plan year for the 
profit-sharing plan maintained by N is the 
12-month period beginning on February 1 
and ending on January 31. The limitation 
year continues to be the calendar year. Under 
the terms of the plan, an employer 
contribution which is made to the plan on 
July 31, 2008, is allocated to participants’ 
accounts as of January 31, 2008. 

(ii) Because the last day of the plan year 
is in the 2008 calendar year limitation year, 
and because, under the terms of the plan, 
employer contributions are allocated to 
participants’ accounts as of the last day of the 
plan year, the contributions are considered 
annual additions for the 2008 calendar year 
limitation year.

Example 5. (i) XYZ Corporation maintains 
a profit-sharing plan to which a participant 
may make voluntary employee contributions 
for any year not to exceed 10% of the 
participant’s compensation for the year. The 
plan permits a participant to make retroactive 
make-up contributions for any year for which 
the participant contributed less than 10% of 
compensation. XYZ uses the calendar year as 
the plan year and the limitation year. Under 
the terms of the plan, voluntary employee 
contributions are credited to a participant’s 
account for a particular limitation year if 
such contributions are allocated to the 
participant’s account as of any date within 
that limitation year. Participant A’s 
compensation is as follows—

Limitation year Compensation 

2007 .................................. $30,000 
2008 .................................. 32,000 
2009 .................................. 34,000 
2010 .................................. 36,000 

(ii) Participant A makes no voluntary 
employee contributions during limitation 
years 2007, 2008, and 2009. On October 1, 
2010, participant A makes a voluntary 
employee contribution of $13,200 (10% of 
A’s aggregate compensation for limitation 
years 2007, 2008, 2009, and 2010 of 
$132,000). Under the terms of the plan, 
$3,000 of this 2010 contribution is allocated 
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to A’s account as of limitation year 2007; 
$3,200 is allocated to A’s account of 
limitation year 2008; $3,400 is allocated to 
A’s account as of limitation year 2009, and 
$3,600 is allocated to A’s account as of 
limitation year 2010. 

(iii) Under the rule set forth in paragraph 
(c)(6)(ii)(C) of this section, employee 
contributions will not be considered credited 
to a participant’s account for a particular 
limitation year for section 415 purposes 
unless the contributions are actually made to 
the plan no later than 30 days after the close 
of that limitation year. Thus, A’s voluntary 
employee contribution of $13,200 made on 
October 1, 2010 would be considered as 
credited to A’s account only for the 2010 
calendar year limitation year, 
notwithstanding the plan provisions.

(d) Special rules relating to church 
plans—(1) Alternative contribution 
limitation—(i) In general. Pursuant to 
section 415(c)(7)(A), notwithstanding 
the general rule of paragraph (a)(1) of 
this section, additions for a section 
403(b) annuity contract for a year with 
respect to a participant who is an 
employee of a church or a convention or 
association of churches, including an 
organization described in section 
414(e)(3)(B)(ii), when expressed as an 
annual addition to such participant’s 
account, are treated as not exceeding the 
limitation of paragraph (a)(1) of this 
section if such annual additions for the 
year are not in excess of $10,000. 

(ii) $40,000 aggregate limitation. The 
total amount of annual additions with 
respect to any participant that are 
treated as not exceeding the limitation 
of paragraph (a)(1) of this section (taking 
into account the rule of paragraph (d)(3) 
of this section) pursuant to the rule of 
paragraph (d)(1)(i) of this section even 
though those annual additions would 
otherwise exceed that limitation cannot 
exceed $40,000. Thus, the aggregate of 
amounts for all limitation years that 
would exceed the limitation of this 
section but for this paragraph (d)(1) is 
limited to $40,000. 

(2) Years of service taken into account 
for duly ordained, commissioned, or 
licensed ministers or lay employees. For 
purposes of this paragraph (d)—

(i) All years of service by an 
individual as an employee of a church, 
or a convention or association of 
churches, including an organization 
described in section 414(e)(3)(B)(ii), are 
considered as years of service for one 
employer; and 

(ii) All amounts contributed for 
annuity contracts by each such church 
(or convention or association of 
churches) during such years for the 
employee are considered to have been 
contributed by one employer. 

(3) Foreign missionaries. Pursuant to 
section 415(c)(7)(C), in the case of any 

individual described in paragraph (d)(1) 
of this section performing any services 
for the church outside the United States 
during the limitation year, additions for 
an annuity contract under section 403(b) 
for any year are not treated as exceeding 
the limitation of paragraph (a)(1) of this 
section if such annual additions for the 
year do not exceed the greater of $3,000 
or the employee’s includible 
compensation with respect to services 
for the church performed outside the 
United States during the limitation year. 

(4) Church, convention or association 
of churches. For purposes of this 
paragraph (d), the terms church and 
convention or association of churches 
have the same meaning as when used in 
section 414(e). 

(5) Examples. The following examples 
illustrate the rules of this paragraph (d).

Example 1. (i) E is an employee of ABC 
Church earning $7,000 during each calendar 
year. E participates in a section 403(b) 
annuity contract maintained by ABC Church 
beginning in 2007. The limitation year for the 
plan coincides with the calendar year. ABC 
Church contributes $10,000 to be allocated to 
E’s account under the plan for 2007. 

(ii) Under paragraph (d)(1) of this section, 
this allocation is treated as not violating the 
limits established in paragraph (a)(1) of this 
section because it does not exceed $10,000. 
Moreover, since an annual addition of 
$10,000 would otherwise exceed the 
limitation of paragraph (a)(1) of this section 
by $3,000, $3,000 is counted toward the 
aggregate limitation specified in paragraph 
(d)(1)(ii) of this section for 2007. 
Accordingly, ABC Church may make such 
allocations for 13 years (e.g., for 2007 through 
2019) without exceeding the aggregate 
limitation of $40,000 specified in paragraph 
(d) of this section. For the fourteenth year, 
ABC Church could allocate only $8,000 to E’s 
account (i.e., the $7,000 limitation computed 
under paragraph (a)(1)(ii) of this section, plus 
the remaining $1,000 of the $40,000 aggregate 
limitation under paragraph (d)(1)(ii) of this 
section on annual additions in excess of the 
limits under paragraph (a)(1) of this section).

Example 2. (i) F is an employee of XYZ 
Church. F earns $2,000 during each calendar 
year for services he provides to XYZ Church, 
all of which are performed outside the 
United States during each calendar year. F 
participates in a section 403(b) annuity 
contract maintained by ABC Church 
beginning in 2007. The limitation year for the 
plan coincides with the calendar year. ABC 
Church contributes $10,000 to be allocated to 
F’s account under the plan for 2007. 

(ii) Under paragraph (d)(1) of this section, 
this allocation is treated as not violating the 
limits established in paragraph (a)(1) of this 
section because it does not exceed $10,000. 
Moreover, since an annual addition of 
$10,000 would otherwise exceed the 
limitation of paragraph (a)(1) of this section 
by $7,000 (i.e., the excess of $10,000 over the 
greater of the $2,000 compensation limitation 
under section 415(c)(1)(B) or the $3,000 
section 415(c)(7)(C) amount), XYZ Church 

may make such allocations for 5 years (e.g., 
for 2006 through 2010) without exceeding the 
aggregate limitation of $40,000 specified in 
paragraph (d) of this section. In 2012, XYZ 
church may contribute $8,000 to be allocated 
to F’s account under the plan (i.e., the $3,000 
limitation computed under paragraph (d)(3) 
of this section, plus the remaining $5,000 of 
the $40,000 aggregate limitation under 
paragraph (d)(1)(ii) of this section on annual 
additions in excess of the limits under 
paragraph (a)(1) of this section). For years 
after 2012, pursuant to paragraph (d)(3) of 
this section, XYZ Church could allocate 
$3,000 per year to F’s account.

(e) Special rules for medical benefits. 
The limit under paragraph (a)(1)(ii) of 
this section (i.e., 100% of the 
participant’s compensation for the 
limitation year) does not apply to— 

(1) An individual medical account (as 
defined in section 415(l)); or 

(2) A post-retirement medical benefits 
account for key employees (as defined 
in section 419A(d)(1)). 

(f) Special rules for employee stock 
ownership plans—(1) In general. Special 
rules apply to employee stock 
ownership plans, as provided in 
paragraphs (f)(2) through (f)(4) of this 
section. 

(2) Determination of annual additions 
for leveraged ESOP—(i) In general. 
Except as provided in this paragraph (f), 
in the case of an employee stock 
ownership plan to which an exempt 
loan as described in § 54.4975–7(b) has 
been made, the amount of employer 
contributions that is considered an 
annual addition for the limitation year 
is calculated with respect to employer 
contributions of both principal and 
interest used to repay that exempt loan 
for the limitation year. 

(ii) Employer stock that has decreased 
in value. A plan may provide that, in 
lieu of computing annual additions in 
accordance with paragraph (f)(2)(i) of 
this section, annual additions with 
respect to a loan repayment described in 
paragraph (f)(2)(i) of this section are 
determined as the fair market value of 
shares released from the suspense 
account on account of the repayment 
and allocated to participants for the 
limitation year if that amount is less 
than the amount determined in 
accordance with paragraph (f)(2)(i) of 
this section. 

(3) Exclusions from annual additions 
for certain ESOPs that allocate to a 
broad range of participants—(i) General 
rule. Pursuant to section 415(c)(6), in 
the case of an employee stock 
ownership plan (as described in section 
4975(e)(7)) that meets the requirements 
of paragraph (f)(3)(ii) of this section for 
a limitation year, the limitations 
imposed by this section do not apply 
to— 

VerDate jul<14>2003 16:44 May 27, 2005 Jkt 205001 PO 00000 Frm 00032 Fmt 4701 Sfmt 4702 E:\FR\FM\31MYP2.SGM 31MYP2



31245Federal Register / Vol. 70, No. 103 / Tuesday, May 31, 2005 / Proposed Rules 

(A) Forfeitures of employer securities 
(within the meaning of section 409(l)) 
under such an employee stock 
ownership plan if such securities were 
acquired with the proceeds of a loan (as 
described in section 404(a)(9)(A)); or 

(B) Employer contributions to such an 
employee stock ownership plan which 
are deductible under section 
404(a)(9)(B) and charged against the 
participant’s account.

(ii) Employee stock ownership plans 
to which the special exclusion applies. 
An employee stock ownership plan 
meets the requirements of this 
paragraph (f)(3)(ii) for a limitation year 
if no more than one-third of the 
employer contributions for the 
limitation year that are deductible under 
section 404(a)(9) are allocated to highly 
compensated employees (within the 
meaning of section 414(q)). 

(4) Gratuitous transfers under section 
664(g)(1). The amount of any qualified 
gratuitous transfer (as defined in section 
664(g)(1)) allocated to a participant for 
any limitation year is not taken into 
account in determining whether any 
other annual addition exceeds the 
limitations imposed by this section, but 
only if the amount of the qualified 
gratuitous transfer does not exceed the 
limitations imposed by section 415. 

Par. 10. Section 1.415(c)–2 is added to 
read as follows:

§ 1.415(c)–2 Compensation. 
(a) General definition. Except as 

otherwise provided in this section, 
compensation from the employer within 
the meaning of section 415(c)(3), which 
is applied for purposes of section 415 
and regulations thereunder, means all 
items of remuneration described in 
paragraph (b) of this section, but 
excludes the items of remuneration 
described in paragraph (c) of this 
section. Paragraph (d) of this section 
provides safe harbor definitions of 
compensation that are permitted to be 
provided in a plan in lieu of the 
generally applicable definition of 
compensation. Paragraph (e) of this 
section provides timing rules relating to 
compensation. Paragraph (f) of this 
section provides rules regarding the 
application of the rules of section 
401(a)(17) to the definition of 
compensation for purposes of section 
415. Paragraph (g) of this section 
provides special rules relating to the 
determination of compensation, 
including rules for determining 
compensation for a section 403(b) 
annuity contract, rules for determining 
the compensation of employees of 
controlled groups or affiliated service 
groups, rules for disabled employees, 
rules relating to foreign compensation, 

rules regarding deemed section 125 
compensation, and rules for employees 
in qualified military service. 

(b) Items includible as compensation. 
For purposes of applying the limitations 
of section 415, except as otherwise 
provided in this section, the term 
compensation means remuneration for 
services of the following types— 

(1) The employee’s wages, salaries, 
fees for professional services, and other 
amounts received (without regard to 
whether or not an amount is paid in 
cash) for personal services actually 
rendered in the course of employment 
with the employer maintaining the plan, 
to the extent that the amounts are 
includible in gross income (or to the 
extent amounts deferred at the election 
of the employee would be includible in 
gross income but for the rules of section 
402(e)(3), 402(h)(1)(B), 402(k), 125(a), 
132(f)(4), or 457(b)). These amounts 
include, but are not limited to, 
commissions paid to salespersons, 
compensation for services on the basis 
of a percentage of profits, commissions 
on insurance premiums, tips, bonuses, 
fringe benefits, and reimbursements or 
other expense allowances under a 
nonaccountable plan as described in 
§ 1.62–2(c). 

(2) In the case of an employee who is 
an employee within the meaning of 
section 401(c)(1) and the regulations 
thereunder, the employee’s earned 
income (as described in section 
401(c)(2) and the regulations 
thereunder), plus amounts deferred at 
the election of the employee that would 
be includible in gross income but for the 
rules of section 402(e)(3), 402(h)(1)(B), 
402(k), or 457(b). 

(3) Amounts described in section 
104(a)(3), 105(a), or 105(h), but only to 
the extent that these amounts are 
includible in the gross income of the 
employee. 

(4) Amounts paid or reimbursed by 
the employer for moving expenses 
incurred by an employee, but only to 
the extent that at the time of the 
payment it is reasonable to believe that 
these amounts are not deductible by the 
employee under section 217. 

(5) The value of a nonqualified option 
granted to an employee by the 
employer, but only to the extent that the 
value of the option is includible in the 
gross income of the employee for the 
taxable year in which granted. 

(6) The amount includible in the gross 
income of an employee upon making 
the election described in section 83(b). 

(c) Items not includible as 
compensation. The term compensation 
does not include— 

(1) Contributions (other than elective 
contributions described in section 

402(e)(3), section 408(k)(6), section 
408(p)(2)(A)(i), or section 457(b)) made 
by the employer to a plan of deferred 
compensation (including a simplified 
employee pension described in section 
408(k) or a simple retirement account 
described in section 408(p), and 
whether or not qualified) to the extent 
that the contributions are not includible 
in the gross income of the employee for 
the taxable year in which contributed. 
Additionally, any distributions from a 
plan of deferred compensation (whether 
or not qualified) are not considered as 
compensation for section 415 purposes, 
regardless of whether such amounts are 
includible in the gross income of the 
employee when distributed. However, if 
the plan so provides, any amounts 
received by an employee pursuant to an 
unfunded nonqualified plan are 
permitted to be considered as 
compensation for section 415 purposes 
in the year the amounts are actually 
received. 

(2) Amounts realized from the 
exercise of a nonqualified option, or 
when restricted stock or other property 
held by an employee either becomes 
freely transferable or is no longer subject 
to a substantial risk of forfeiture (see 
section 83 and the regulations 
thereunder). 

(3) Amounts realized from the sale, 
exchange, or other disposition of stock 
acquired under a qualified stock option. 

(4) Other amounts that receive special 
tax benefits, such as premiums for 
group-term life insurance (but only to 
the extent that the premiums are not 
includible in the gross income of the 
employee and are not salary reduction 
amounts that are described in section 
125). 

(5) Other items of remuneration that 
are similar to any of the items listed in 
paragraphs (c)(1) through (c)(4) of this 
section. 

(d) Safe harbor rules with respect to 
plan’s definition of compensation—(1) 
In general. Paragraphs (d)(2) through (4) 
of this section contain safe harbor 
definitions of compensation that are 
automatically considered to satisfy 
section 415(c)(3) if specified in the plan. 
The Commissioner may, in revenue 
rulings, notices, and other guidance of 
general applicability published in the 
Internal Revenue Bulletin (see 
§ 601.601(d) of this chapter), provide 
additional definitions of compensation 
that are treated as satisfying section 
415(c)(3). 

(2) Simplified compensation. The safe 
harbor definition of compensation 
under this paragraph (d)(2) includes 
only those items specified in paragraph 
(b)(1) or (2) of this section and excludes 
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all those items listed in paragraph (c) of 
this section.

(3) Section 3401(a) wages. The safe 
harbor definition of compensation 
under this paragraph (d)(3) includes 
wages within the meaning of section 
3401(a) (for purposes of income tax 
withholding at the source), plus 
amounts deferred at the election of the 
employee that would be included in 
wages if not deferred pursuant to the 
rules of section 402(e)(3), 402(h)(1)(B), 
402(k), or 457(b). However, any rules 
that limit the remuneration included in 
wages based on the nature or location of 
the employment or the services 
performed (such as the exception for 
agricultural labor in section 3401(a)(2)) 
are disregarded for this purpose. 

(4) Information required to be 
reported under sections 6041, 6051 and 
6052. The safe harbor definition of 
compensation under this paragraph 
(d)(4) includes amounts that are 
compensation under the safe harbor 
definition of paragraph (d)(3) of this 
section, plus all other payments of 
compensation to an employee by his 
employer (in the course of the 
employer’s trade or business) for which 
the employer is required to furnish the 
employee a written statement under 
sections 6041(d), 6051(a)(3), and 6052. 
See §§ 1.6041–1(a), 1.6041–2(a)(1), 
1.6052–1, and 1.6052–2, and also see 
§ 31.6051–1(a)(1)(i)(C) of this chapter. 
This safe harbor definition of 
compensation may be modified to 
exclude amounts paid or reimbursed by 
the employer for moving expenses 
incurred by an employee, but only to 
the extent that, at the time of the 
payment, it is reasonable to believe that 
these amounts are deductible by the 
employee under section 217. 

(e) Timing rules—(1) In general—(i) 
Payment during the limitation year. 
Except as otherwise provided in this 
paragraph (e), in order to be taken into 
account for a limitation year, 
compensation within the meaning of 
section 415(c)(3) must be actually paid 
or made available to an employee (or, if 
earlier, includible in the gross income of 
the employee) within the limitation 
year. For this purpose, compensation is 
treated as paid on a date if it is actually 
paid on that date or it would have been 
paid on that date but for an election 
under section 401(k), 403(b), 408(k), 
408(p)(2)(A)(i), 457(b), 132(f), or 125. 

(ii) Payment prior to severance from 
employment. In order to be taken into 
account for a limitation year, 
compensation within the meaning of 
section 415(c)(3) must be paid or treated 
as paid to the employee (in accordance 
with the rules of paragraph (e)(1)(i) of 
this section) prior to severance from 

employment (within the meaning of 
section 401(k)(2)(B)(i)(I)) with the 
employer maintaining the plan. 

(2) Certain de minimis timing 
differences. Notwithstanding the 
provisions of paragraph (e)(1) of this 
section, a plan may provide that 
compensation for a limitation year 
includes amounts earned during that 
limitation year but not paid during that 
limitation year solely because of the 
timing of pay periods and pay dates if— 

(i) These amounts are paid during the 
first few weeks of the next limitation 
year; 

(ii) The amounts are included on a 
uniform and consistent basis with 
respect to all similarly situated 
employees; and 

(iii) No compensation is included in 
more than one limitation year. 

(3) Compensation paid after 
severance from employment—(i) In 
general. Any compensation described in 
paragraph (e)(3)(ii) of this section that is 
paid within 21⁄2 months after an 
employee’s severance from employment 
does not fail to be compensation (within 
the meaning of section 415(c)(3)) 
pursuant to the rule of paragraph 
(e)(1)(ii) of this section merely because 
it is paid after the employee’s severance 
from employment. 

(ii) Certain payments made within 21⁄2 
months after severance from 
employment. The following are types of 
post-severance payments that are not 
excluded from compensation because of 
timing if they are paid within 21⁄2 
months following severance from 
employment— 

(A) Payments that, absent a severance 
from employment, would have been 
paid to the employee while the 
employee continued in employment 
with the employer and are regular 
compensation for services during the 
employee’s regular working hours, 
compensation for services outside the 
employee’s regular working hours (such 
as overtime or shift differential), 
commissions, bonuses, or other similar 
compensation; and 

(B) Payments for accrued bona fide 
sick, vacation, or other leave, but only 
if the employee would have been able 
to use the leave if employment had 
continued. 

(iii) Other post-severance payments 
are not compensation. Any payment 
that is not described in paragraph 
(e)(3)(ii) of this section is not considered 
compensation if paid after severance 
from employment, even if it is paid 
within 21⁄2 months following severance 
from employment. Thus, for example, 
compensation does not include amounts 
paid after severance from employment 
that are severance pay, unfunded 

nonqualified deferred compensation, or 
parachute payments within the meaning 
of section 280G(b)(2). 

(4) Certain military service. The rule 
of paragraph (e)(1)(ii) of this section 
does not apply to payments to an 
individual who does not currently 
perform services for the employer by 
reason of qualified military service (as 
that term is used in section 414(u)(1)) to 
the extent those payments do not exceed 
the amounts the individual would have 
received if the individual had continued 
to perform services for the employer 
rather than entering qualified military 
service.

(f) Interaction with section 401(a)(17). 
Because a plan may not base allocations 
(in the case of a defined contribution 
plan) or benefit accruals (in the case of 
a defined benefit plan) on compensation 
in excess of the limitation under section 
401(a)(17), a plan’s definition of 
compensation for a limitation year that 
is used for purposes of applying the 
limitations of section 415 is not 
permitted to reflect compensation for a 
plan year that is in excess of the 
limitation under section 401(a)(17) that 
applies to that plan year. 

(g) Special rules—(1) Compensation 
for section 403(b) annuity contract. In 
the case of an annuity contract 
described in section 403(b), the term 
participant’s compensation means the 
participant’s includible compensation 
determined under section 403(b)(3) and 
§ 1.403(b)–2(a)(11). Accordingly, the 
rules for determining a participant’s 
compensation pursuant to section 
415(c)(3) (other than section 
415(c)(3)(E)) and this section do not 
apply to a section 403(b) annuity 
contract. 

(2) Employees of controlled groups of 
corporations, etc. In the case of an 
employee of two or more corporations 
which are members of a controlled 
group of corporations (as defined in 
section 414(b) as modified by section 
415(h)), the term ‘‘compensation’’ for 
such employee includes compensation 
from all employers that are members of 
the group, regardless of whether the 
employee’s particular employer has a 
qualified plan. This special rule is also 
applicable to an employee of two or 
more trades or businesses (whether or 
not incorporated) that are under 
common control (as defined in section 
414(c) as modified by section 415(h)), to 
an employee of two or more members of 
an affiliated service group as defined in 
section 414(m), and to an employee of 
two or more members of any group of 
employers who must be aggregated and 
treated as one employer pursuant to 
section 414(o). 
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(3) Aggregation of section 403(b) 
annuity with qualified plan of 
controlled employer. If a section 403(b) 
annuity contract is combined or 
aggregated with a qualified plan of a 
controlled employer in accordance with 
§ 1.415(f)–1(f)(2), then, in applying the 
limitations of section 415(c) in 
connection with the combining of the 
section 403(b) annuity with a qualified 
plan, the total compensation from both 
employers is permitted to be taken into 
account. 

(4) Permanent and total disability of 
defined contribution plan participant—
(i) In general. Pursuant to section 
415(c)(3)(C), if the conditions set forth 
in paragraph (g)(4)(ii) of this section are 
satisfied, then, in the case of a 
participant in any defined contribution 
plan who is permanently and totally 
disabled (as defined in section 22(e)(3)), 
the participant’s compensation means 
the compensation the participant would 
have received for the year if the 
participant was paid at the rate of 
compensation paid immediately before 
becoming permanently and totally 
disabled, if such compensation is 
greater than the participant’s 
compensation determined without 
regard to this paragraph (g)(4). 

(ii) Conditions for deemed disability 
compensation. The rule of paragraph 
(g)(4)(i) of this section applies only if 
the following conditions are satisfied— 

(A) Either the participant is not a 
highly compensated employee (as 
defined in section 414(q)) immediately 
before becoming disabled, or the plan 
provides for the continuation of 
contributions on behalf of all 
participants who are permanently and 
totally disabled for a fixed or 
determinable period; 

(B) The plan provides that the rule of 
this paragraph (g)(4) (treating certain 
amounts as compensation for a disabled 
participant) applies with respect to the 
participant; and 

(C) Contributions made with respect 
to amounts treated as compensation 
under this paragraph (g)(4) are 
nonforfeitable when made. 

(5) Foreign compensation. 
Compensation described in paragraphs 
(b)(1) and (2) of this section includes 
foreign earned income (as defined in 
section 911(b)), whether or not 
excludable from gross income under 
section 911. Compensation described in 
paragraph (b)(1) of this section is to be 
determined without regard to the 
exclusions from gross income in 
sections 931 and 933. Similar principles 
are to be applied with respect to income 
subject to sections 931 and 933 in 
determining compensation described in 
paragraph (b)(2) of this section. 

(6) Deemed section 125 
compensation—(i) General rule. A plan 
is permitted to provide that deemed 
section 125 compensation (as defined in 
paragraph (g)(6)(ii) of this section) is 
compensation within the meaning of 
section 415(c)(3), provided that the plan 
applies this rule uniformly to all 
employees with respect to whom 
amounts subject to section 125 are 
included in compensation. 

(ii) Definition of deemed section 125 
compensation. Deemed section 125 
compensation is an amount that is 
excludable from the income of the 
participant under section 106 that is not 
available to the participant in cash in 
lieu of group health coverage under a 
section 125 arrangement solely because 
that participant is not able to certify that 
the participant has other health 
coverage. Under this definition, 
amounts are deemed section 125 
compensation only if the employer does 
not otherwise request or collect 
information regarding the participant’s 
other health coverage as part of the 
enrollment process for the health plan.

(7) Employees in qualified military 
service. See section 414(u)(7) for special 
rules regarding compensation of 
employees who are in qualified military 
service within the meaning of section 
414(u)(5). 

Par. 11. Section 1.415(d)–1 is added 
to read as follows:

§ 1.415(d)–1 Cost of living adjustments. 
(a) Defined benefit plans—(1) Dollar 

limitation—(i) Determination of 
adjusted limit. Under section 
415(d)(1)(A), the dollar limitation 
described in section 415(b)(1)(A) 
applicable to defined benefit plans is 
adjusted annually to take into account 
increases in the cost of living. The 
adjustment of the dollar limitation is 
made by multiplying the adjustment 
factor for the year, as described in 
paragraph (a)(1)(ii)(A) of this section, by 
$160,000, and rounding the result in 
accordance with paragraph (a)(1)(iii) of 
this section. The adjusted dollar 
limitation is prescribed by the 
Commissioner and published in the 
Internal Revenue Bulletin. See 
§ 601.601(d) of this chapter. 

(ii) Determination of adjustment 
factor—(A) Adjustment factor. The 
adjustment factor for a calendar year is 
equal to a fraction, the numerator of 
which is the value of the applicable 
index for the calendar quarter ending 
September 30 of the preceding calendar 
year, and the denominator of which is 
the value of such index for the base 
period. The applicable index is 
determined consistent with the 
procedures used to adjust benefit 

amounts under section 215(i)(2)(A) of 
the Social Security Act, Public Law 92–
336 (86 Stat. 406), as amended. If, 
however, the value of that fraction is 
less than one for a calendar year, then 
the adjustment factor for the calendar 
year is equal to one. 

(B) Base period. For the purpose of 
adjusting the dollar limitation pursuant 
to paragraph (a)(1)(ii)(A) of this section, 
the base period is the calendar quarter 
beginning July 1, 2001. 

(iii) Rounding. Any increase in the 
$160,000 amount specified in section 
415(b)(1)(A) which is not a multiple of 
$5,000 is rounded to the next lowest 
multiple of $5,000. 

(2) Average compensation for high 3 
years of service limitation—(i) 
Determination of adjusted limit. Under 
section 415(d)(1)(B), with regard to 
participants who have separated from 
service with a nonforfeitable right to an 
accrued benefit, the compensation 
limitation described in section 
415(b)(1)(B) is adjusted annually to take 
into account increases in the cost of 
living. For any limitation year beginning 
after the separation occurs, the 
adjustment of the compensation 
limitation is made by multiplying the 
annual adjustment factor (as defined in 
paragraph (a)(2)(ii) of this section) by 
the compensation limitation applicable 
to the participant in the prior limitation 
year. The annual adjustment factor is 
prescribed by the Commissioner and 
published in the Internal Revenue 
Bulletin. See § 601.601(d) of this 
chapter. 

(ii) Annual adjustment factor. The 
annual adjustment factor for a calendar 
year is equal to a fraction, the numerator 
of which is the value of the applicable 
index for the calendar quarter ending 
September 30 of the preceding calendar 
year, and the denominator of which is 
the value of such index for the calendar 
quarter ending September 30 of the 
calendar year prior to that calendar year. 
The applicable index is determined 
consistent with the procedures used to 
adjust benefit amounts under section 
215(i)(2)(A) of the Social Security Act. 
If the value of the fraction described in 
the first sentence of this paragraph 
(a)(2)(ii) is less than one for a calendar 
year, then the adjustment factor for the 
calendar year is equal to one. In such a 
case, the annual adjustment factor for 
future calendar years will be determined 
in accordance with revenue rulings, 
notices, or other published guidance 
prescribed by the Commissioner and 
published in the Internal Revenue 
Bulletin. See § 601.601(d) of this 
chapter. 

(3) Effective date of adjustment. The 
adjusted dollar limitation applicable to 
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defined benefit plans is effective as of 
January 1 of each calendar year and 
applies with respect to limitation years 
ending with or within that calendar 
year. Benefit payments and accrued 
benefits for a limitation year cannot 
exceed the currently applicable dollar 
limitation (as in effect before the 
January 1 adjustment) prior to January 1. 

(4) Application of adjusted figure—(i) 
In general. If the dollar limitation of 
section 415(b)(1)(A) or the 
compensation limitation of section 
415(b)(1)(B) is adjusted pursuant to 
section 415(d) for a limitation year, the 
adjustment is applied as provided in 
this paragraph (a)(4). 

(ii) Application of adjusted 
limitations to benefits that have not 
commenced. An adjustment to the 
dollar limitation of section 415(b)(1)(A) 
applies to any distribution of accrued 
benefits that did not commence before 
the beginning of the limitation year for 
which the adjustment is effective. 
Annual adjustments to the 
compensation limit of section 
415(b)(1)(B) as described in paragraph 
(a)(2) of this section are made for all 
limitation years that begin after the 
participant’s severance from 
employment, and apply to distributions 
that commence after the effective dates 
of such adjustments. However, no 
adjustment to the compensation limit of 
section 415(b)(1)(B) is made for any 
limitation year that begins on or before 
the date of the participant’s severance 
from employment with the employer 
maintaining the plan.

(iii) Application of adjusted dollar 
limitation to benefits that have 
commenced. With respect to a 
distribution of accrued benefits that 
commenced before the beginning of the 
limitation year, a plan is permitted to 
apply the adjusted limitations to that 
distribution, but only to the extent that 
benefits have not been paid. Thus, for 
example, a plan cannot provide that the 
adjusted dollar limitation applies to a 
participant who has previously received 
the entire plan benefit in a single-sum 
distribution. However, a plan can 
provide for an increase in benefits to a 
participant who accrues additional 
benefits under the plan that could have 
been accrued without regard to the 
adjustment of the dollar limitation 
(including benefits that accrue as a 
result of a plan amendment) on or after 
the effective date of the adjusted 
limitation. 

(iv) Manner of adjustment for benefits 
that have commenced. If a plan adjusts 
benefits to reflect increases in the 
applicable limitations pursuant to 
section 415(d) for a limitation year after 
the limitation year during which 

payment of the benefit commenced 
using the safe harbor methodology 
described in paragraph (a)(5) of this 
section, the distribution will be treated 
as continuing to satisfy the requirements 
of section 415(b). If a plan adjusts 
benefits to reflect increases in the 
applicable limitations pursuant to 
section 415(d) for a limitation year after 
the limitation year during which 
payment of the benefit commenced in a 
manner other than the manner 
described in paragraph (a)(5) of this 
section, the plan must satisfy the 
requirements of § 1.415(b)–2, treating 
the commencement of the additional 
benefit as the commencement of a new 
distribution that gives rise to a new 
annuity starting date. 

(5) Safe harbor for adjustments to 
benefit payments resulting from cost-of-
living adjustments. An adjustment to a 
distribution that is made on account of 
an increase to the applicable limits 
pursuant to section 415(d) is made using 
the safe harbor methodology of this 
paragraph (a)(5) if— 

(i) The participant has received one or 
more distributions that satisfy the 
requirements of section 415(b) before 
the date the increase to the applicable 
limits is effective; 

(ii) The adjusted distribution is solely 
as a result of the application of the 
increase to the applicable limits 
pursuant to section 415(d); and 

(iii) The amount payable to the 
employee for the limitation year and 
subsequent limitation years is not 
greater than the amounts that would 
otherwise be payable without regard to 
the adjustment, multiplied by a fraction, 
the numerator of which is the limitation 
under section 415(b) (i.e., the lesser of 
the applicable dollar limitation under 
section 415(b)(1)(A), as adjusted for age 
at commencement, and the applicable 
compensation-based limitation under 
section 415(b)(1)(B)) in effect for the 
distribution following the section 415(d) 
increase, and the denominator of which 
is such limitation under section 415(b) 
in effect for the distribution 
immediately before the increase. 

(6) Examples. The following examples 
illustrate the application of this 
paragraph (a):

Example 1. (i) X is a participant in a 
qualified defined benefit plan maintained by 
X’s employer. The plan has a calendar year 
limitation year. Under the terms of the plan, 
X is entitled to a benefit consisting of a 
straight life annuity equal to 100% of X’s 
average compensation for the period of X’s 
high 3 years of service, adjusted as of January 
1 of each calendar year for increases in the 
consumer price index. The plan provides that 
the annual increases in both the dollar limit 
of section 415(b)(1)(A) and the compensation 

limit under section 415(b)(1)(B) pursuant to 
section 415(d) apply to participants who 
have commenced receiving benefits under 
the plan at the earliest time at which that 
increase is permitted to become effective. X’s 
average compensation for X’s high 3 years is 
$50,000. X separates from the service of his 
employer on October 3, 2006, at age 65 with 
a nonforfeitable right to the accrued benefit 
after more than 10 years of service with the 
employer and more than 10 years of 
participation in the plan. X begins to receive 
annual benefit payments (payable monthly) 
of $50,000, commencing on November 1, 
2006. It is assumed for purposes of this 
Example 1 that the dollar limitation for 2006 
(as adjusted pursuant to section 415(d)) is 
$170,000, that the dollar limitation for 2007 
(as adjusted pursuant to section 415(d)) is 
$175,000, and that the annual adjustment 
factor for adjusting the limitation of section 
415(b)(1)(B) for 2007 is 1.0220. 

(ii) For the limitation year beginning 
January 1, 2007, the dollar limit applicable to 
X under section 415(b)(1)(A) is $175,000, and 
the compensation limit applicable to X under 
section 415(b)(1)(B) is $51,100 ($50,000 
multiplied by the annual adjustment factor of 
1.0220). Accordingly, the adjustment to X’s 
benefit satisfies the safe harbor for cost-of-
living adjustments under paragraph (a)(5) of 
this section if, after the adjustment, X’s 
benefit payable in 2007 is no greater than 
$50,000 multiplied by $51,100 (X’s section 
415(b) limitation for 2006)/$50,000 (X’s 
section 415(b) limitation for 2007).

Example 2. (i) The facts are the same as 
in Example 1 except that X’s average 
compensation for the period of X’s high 3 
consecutive years of service is $200,000. 
Consequently, X’s annual benefit payments 
commencing on November 1, 2006, are 
limited to $170,000. 

(ii) For the limitation year beginning 
January 1, 2007, the dollar limit applicable to 
X under section 415(b)(1)(A) is $175,000, and 
the compensation limit applicable to X under 
section 415(b)(1)(B) is $204,400 ($200,000 
multiplied by the annual adjustment factor of 
1.0220). Accordingly, the adjustment to X’s 
benefit satisfies the safe harbor for cost-of-
living adjustments under paragraph (a)(5) of 
this section if, after the adjustment, X’s 
benefit payable in 2007 is no greater than 
$170,000 multiplied by $175,000 (X’s section 
415(b) limitation for 2006)/$170,000 (X’s 
section 415(b) limitation for 2007).

(b) Defined contribution plans—(1) In 
general. Under section 415(d)(1)(C), the 
dollar limitation described in section 
415(c)(1)(A) is adjusted annually to take 
into account increases in the cost of 
living. The adjusted dollar limitation is 
prescribed by the Commissioner and 
published in the Internal Revenue 
Bulletin. See § 601.601(d) of this 
chapter.

(2) Determination of adjusted limit—
(i) Base period. The base period taken 
into account for purposes of adjusting 
the dollar limitation pursuant to 
paragraph (b)(2)(ii) of this section is the 
calendar quarter beginning July 1, 2001. 

(ii) Method of adjustment—(A) In 
general. The dollar limitation is 
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adjusted with respect to a calendar year 
based on the increase in the applicable 
index for the calendar quarter ending 
September 30 of the preceding calendar 
year over such index for the base period. 
Adjustment procedures similar to the 
procedures used to adjust benefit 
amounts under section 215(i)(2)(A) of 
the Social Security Act will be used. 

(B) Rounding. Any increase in the 
$40,000 amount specified in section 
415(c)(1)(A) which is not a multiple of 
$1,000 shall be rounded to the next 
lowest multiple of $1,000. 

(iii) Effective date of adjustment. The 
adjusted dollar limitation applicable to 
defined contribution plans is effective 
as of January 1 of each calendar year 
and applies with respect to limitation 
years ending with or within that 
calendar year. Annual additions for a 
limitation year cannot exceed the 
currently applicable dollar limitation (as 
in effect before the January 1 
adjustment) prior to January 1. 
However, after a January 1 adjustment is 
made, annual additions for the entire 
limitation year are permitted to reflect 
the dollar limitation as adjusted on 
January 1. 

(c) Application of rounding rules to 
other cost-of-living adjustments. 
Pursuant to section 415(d)(4)(A), the 
$5,000 rounding methodology of 
paragraph (a)(1)(iii) of this section is 
used for purposes of any provision of 
chapter 1 of subtitle A of the Internal 
Revenue Code that provides for 
adjustments in accordance with section 
415(d), except to the extent provided by 
that provision. Thus, the $5,000 
rounding methodology of paragraph 
(a)(1)(iii) of this section is used for 
purposes of— 

(1) Determining the level of 
compensation specified in section 
414(q)(1)(B) that is used to determine 
whether an employee is a highly 
compensated employee; 

(2) Calculating the amounts used 
pursuant to section 409(o)(1)(C) to 
determine the maximum period over 
which distributions from an employee 
stock ownership plan may be made 
without participant consent; and 

(3) Determining the levels of 
compensation specified in § 1.61–
21(f)(5)(i) and (iii) used in determining 
whether an employee is a control 
employee of a nongovernmental 
employer for purposes of the 
commuting valuation rule of § 1.61–
21(f). 

(d) Implementation of cost-of-living 
adjustments. A plan is permitted to be 
amended to reflect any of the 
adjustments described in this section at 
any time after those limitations become 
applicable. Alternatively, a plan is 

permitted to incorporate any of the 
adjustments described in this section by 
reference in accordance with the rules 
of § 1.415(a)–1(d)(3)(v). Because the 
accrued benefit of a participant can 
reflect increases in the applicable 
limitations only after those increases 
become effective, a pattern of repeated 
plan amendments increasing annual 
benefits to reflect the increases in the 
section 415(b) limitations pursuant to 
section 415(d) does not result in any 
protection under section 411(d)(6) for 
future increases to reflect increases in 
the section 415(b) limitations pursuant 
to § 1.411(d)–4, Q&A–1(c)(1). Thus, a 
plan does not violate the requirements 
of section 411(d)(6) merely because the 
plan has been amended annually for a 
number of years to increase annual 
benefits to reflect the increases in the 
section 415(b) limitations pursuant to 
section 415(d) and subsequently is not 
amended to reflect later increases in the 
section 415(b) limitations. 

Par. 12. Section 1.415(f)–1 is added to 
read as follows:

§ 1.415(f)–1 Combining and aggregating 
plans. 

(a) In general. Under section 415(f) 
and this section, except as provided in 
paragraph (g) of this section (regarding 
multiemployer plans), for purposes of 
applying the limitations of section 
415(b) and (c) applicable to a participant 
for a particular limitation year— 

(1) All defined benefit plans (without 
regard to whether a plan has been 
terminated) ever maintained by the 
employer (or a predecessor employer 
within the meaning of paragraph (c) of 
this section) under which the 
participant has ever accrued a benefit 
are treated as one defined benefit plan, 

(2) All defined contribution plans 
(without regard to whether a plan has 
been terminated) ever maintained by the 
employer (or a predecessor employer 
within the meaning of paragraph (c) of 
this section) under which the 
participant receives annual additions 
are treated as one defined contribution 
plan; and 

(3) All section 403(b) annuity 
contracts purchased by an employer 
(including plans purchased through 
salary reduction contributions) for the 
participant are treated as one section 
403(b) annuity contract. 

(b) Affiliated employers, affiliated 
service groups, and leased employees. 
See § 1.415(a)–1(f)(1) and (2) for rules 
regarding aggregation of employers in 
the case of affiliated employers and 
affiliated service groups. See § 1.415(a)–
1(f)(3) for rules regarding the treatment 
of leased employees.

(c) Predecessor employer. For 
purposes of section 415 and the 
regulations thereunder, a former 
employer is a predecessor employer 
with respect to a participant in a plan 
maintained by an employer if the 
employer maintains a plan under which 
the participant had accrued a benefit 
while performing services for the former 
employer, but only if that benefit is 
provided under the plan maintained by 
the employer. In addition, with respect 
to an employer of a participant, a former 
entity that antedates the employer is a 
predecessor employer with respect to 
the participant if, under the facts and 
circumstances, the employer constitutes 
a continuation of all or a portion of the 
trade or business of the former entity. 
This will occur, for example, where 
formation of the employer constitutes a 
mere formal or technical change in the 
employment relationship and continuity 
otherwise exists in the substance and 
administration of the business 
operations of the former entity and the 
employer. 

(d) Annual compensation taken into 
account where employer maintains 
more than one defined benefit plan—(1) 
Determination of high 3 years of 
compensation. If two or more defined 
benefit plans are aggregated under 
section 415(f) and this section for a 
particular limitation year, in applying 
the defined benefit compensation 
limitation (as described in section 
415(b)(1)(B)) to the annual benefit of a 
participant under the aggregated plans, 
the participant’s average compensation 
for the participant’s high 3 years of 
service is determined in accordance 
with § 1.415(c)–2(g)(2), and includes 
compensation for all years in which the 
participant was an active participant in 
any of the aggregated plans. 

(2) Requirement of independent 
satisfaction of compensation limit. If 
two or more defined benefit plans are 
aggregated under section 415(f) and this 
section for a particular limitation year, 
then, pursuant to section 415(f)(1)(B), 
each such plan must also satisfy the 
compensation limit of section 
415(b)(1)(B) on a separate basis, 
determining each participant’s average 
compensation for the participant’s high 
3 years of service using only 
compensation with respect to periods of 
active participation in that separate 
plan. 

(e) Years of participation and service 
taken into account where employer 
maintains more than one defined 
benefit plan at different times—(1) 
Determination of years of participation. 
If two or more defined benefit plans are 
aggregated under section 415(f) and this 
section for a particular limitation year, 
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in applying the reduction for 
participation of less than ten years (as 
described in section 415(b)(5)(A)) to the 
dollar limitation under section 
415(b)(1)(A), time periods that are 
counted as years of participation under 
any of the plans are counted in 
computing the limitation of the 
combined plans under this section. 

(2) Determination of years of service. 
If two or more defined benefit plans are 
aggregated under section 415(f) and this 
section for a particular limitation year, 
in applying the reduction for service of 
less than ten years (as described in 
section 415(b)(5)(B)) to the 
compensation limitation under section 
415(b)(1)(B), time periods that are 
counted as years of service under any of 
the plans are counted in computing the 
limitation of the combined plans under 
this section. 

(f) Previously unaggregated plans—(1) 
In general. This paragraph (f) provides 
rules for those situations in which two 
or more existing plans, which 
previously were not required to be 
aggregated pursuant to section 415(f) 
and this section, are aggregated during 
a particular limitation year and, as a 
result, the limitations of section 415(b) 
or (c) are exceeded for that limitation 
year. Paragraph (f)(2) of this section 
provides rules for defined contribution 
plans that are first required to be 
aggregated pursuant to section 415(f) 
and this section in a plan year. 
Paragraph (f)(3) of this section provides 
rules for defined benefit plans that are 
first required to be aggregated pursuant 
to section 415(f) and this section, and 
for defined benefit plans under which a 
participant’s benefit is frozen following 
aggregation. 

(2) Defined contribution plans. Two 
or more defined contribution plans that 
are not required to be aggregated 
pursuant to section 415(f) and this 
section as of the first day of a limitation 
year do not fail to satisfy the 
requirements of section 415 with respect 
to a participant for the limitation year 
merely because they are aggregated later 
in that limitation year, provided that no 
annual additions are credited to the 
participant’s account after the date on 
which the plans are required to be 
aggregated. 

(3) Defined benefit plans—(i) First 
year of aggregation. Two or more 
defined benefit plans that are not 
required to be aggregated pursuant to 
section 415(f) and this section as of the 
first day of a limitation year do not fail 
to satisfy the requirements of section 
415 for the limitation year merely 
because they are aggregated later in that 
limitation year, provided that no plan 
amendments increasing benefits with 

respect to the participant under either 
plan are made after the occurrence of 
the event causing the plan to be 
aggregated. 

(ii) All years of aggregation in which 
accrued benefits are frozen. Two or 
more defined benefit plans that are 
required to be aggregated pursuant to 
section 415(f) and this section during a 
limitation year subsequent to the 
limitation year during which the plans 
were first aggregated do not fail to 
satisfy the requirements of section 415 
with respect to a participant for the 
limitation year merely because they are 
aggregated if there have been no 
increases in the participant’s accrued 
benefit derived from employer 
contributions (including increases as a 
result of increased compensation or 
service) under any of the plans within 
the period during which the plans have 
been aggregated.

(g) Section 403(b) annuity contracts—
(1) In general. In the case of a section 
403(b) annuity contract, except as 
provided in paragraph (g)(2) of this 
section, the participant on whose behalf 
the annuity contract is purchased is 
considered for purposes of section 415 
to have exclusive control of the annuity 
contract. Accordingly, except as 
provided in paragraph (g)(2) of this 
section, the participant, and not the 
participant’s employer who purchased 
the section 403(b) annuity contract, is 
deemed to maintain the annuity 
contract, and such a section 403(b) 
annuity contract is not aggregated with 
a qualified plan that is maintained by 
the participant’s employer. 

(2) Special rules under which the 
employer is deemed to maintain the 
annuity contract—(i) In general. Where 
a participant on whose behalf a section 
403(b) annuity contract is purchased is 
in control of any employer for a 
limitation year as defined in paragraph 
(g)(2)(ii) of this section (regardless of 
whether the employer controlled by the 
participant is the employer maintaining 
the section 403(b) annuity contract), the 
annuity contract for the benefit of the 
participant is treated as a defined 
contribution plan maintained by both 
the controlled employer and the 
participant for that limitation year. 
Accordingly, where a participant on 
whose behalf a section 403(b) annuity 
contract is purchased is in control of 
any employer for a limitation year, the 
section 403(b) annuity contract is 
aggregated with all other defined 
contribution plans maintained by that 
employer. In addition, in such a case, 
the section 403(b) annuity contract is 
aggregated with all other defined 
contribution plans maintained by the 
employee or any other employer that is 

controlled by the employee. Thus, for 
example, if a doctor is employed by a 
non-profit hospital to which section 
501(c)(3) applies and which provides 
him with a section 403(b) annuity 
contract, and the doctor also maintains 
a private practice as a shareholder 
owning more than 50% of a professional 
corporation, then any qualified defined 
contribution plan of the professional 
corporation must be combined with the 
section 403(b) annuity contract for 
purposes of applying the limitations of 
section 415(c) and § 1.415(c)–1. For 
purposes of this paragraph (g)(2), it is 
immaterial whether the section 403(b) 
annuity contract is purchased as a result 
of a salary reduction agreement between 
the employer and the participant. 

(ii) Definition of control. For purposes 
of paragraph (g)(2)(i) of this section, a 
participant is in control of an employer 
for a limitation year if, pursuant to 
paragraph (b) of this section, a plan 
maintained by that employer would 
have to be aggregated with a plan 
maintained by an employer that is 100% 
owned by the participant. Thus, for 
example, if a participant owns 60% of 
the common stock of a corporation, the 
participant is considered to be in 
control of that employer for purposes of 
applying paragraph (g)(2)(i) of this 
section. 

(3) Aggregation of section 403(b) 
annuity with qualified plan of 
controlled employer. If a section 403(b) 
annuity contract is combined or 
aggregated with a qualified plan of a 
controlled employer in accordance with 
paragraph (g)(2) of this section, the 
plans must satisfy the limitations of 
section 415(c) both separately and in 
combination. In applying separately the 
limitations of section 415 to the 
qualified plan and to the section 403(b) 
annuity, compensation from the 
controlled employer may not be 
aggregated with compensation from the 
employer purchasing the section 403(b) 
annuity (i.e., without regard to 
§ 1.415(c)–2(g)(3)). 

(h) Multiemployer plans—(1) 
Multiemployer plan combined with 
another multiemployer plan. Pursuant 
to section 415(f)(3)(B), multiemployer 
plans, as defined in section 414(f), are 
not aggregated with other 
multiemployer plans for purposes of 
applying the limits of section 415. 

(2) Multiemployer plan combined 
with other plan—(i) Aggregation only for 
benefits provided by the employer. 
Notwithstanding the rule of § 1.415(a)–
1(e), a multiemployer plan is permitted 
to provide that only the benefits under 
that multiemployer plan that are 
provided by an employer are aggregated 
with benefits under plans maintained by 

VerDate jul<14>2003 16:44 May 27, 2005 Jkt 205001 PO 00000 Frm 00038 Fmt 4701 Sfmt 4702 E:\FR\FM\31MYP2.SGM 31MYP2



31251Federal Register / Vol. 70, No. 103 / Tuesday, May 31, 2005 / Proposed Rules 

that employer that are not 
multiemployer plans. If the 
multiemployer plan so provides then, 
where an employer maintains both a 
plan which is not a multiemployer plan 
and a multiemployer plan, only the 
benefits under the multiemployer plan 
that are provided by the employer are 
aggregated with benefits under the 
employer’s plans other than 
multiemployer plans (in lieu of 
including benefits provided by all 
employers under the multiemployer 
plan pursuant to the generally 
applicable rule of § 1.415(a)–1(e)). 

(ii) Nonapplication of aggregation for 
purposes of applying section 
415(b)(1)(B) compensation limit. 
Pursuant to section 415(f)(3)(A), a 
multiemployer plan is not combined or 
aggregated with any other plan that is 
not a multiemployer plan for purposes 
of applying the compensation limit of 
section 415(b)(1)(B) and § 1.415(b)–
1(a)(1)(ii). 

(i) [Reserved]
(j) Special rules for combining certain 

plans, etc. If a plan, annuity contract or 
arrangement is subject to a special 
limitation in addition to, or instead of, 
the regular limitations described in 
section 415(b) or (c), and is combined 
under this section with a plan which is 
subject only to the regular section 415(b) 
or (c) limitations, the following rules 
apply— 

(1) Each plan, annuity contract or 
arrangement which is subject to a 
special limitation must meet its own 
applicable limitation and each plan 
subject to the regular limitations of 
section 415 must meet its applicable 
limitation. 

(2) The combined limitation is the 
larger of the applicable limitations. 

(k) Examples. The following examples 
illustrate the rules of this section:

Example 1. (i) M is an employee of ABC 
Corporation and XYZ Corporation. ABC 
maintains a qualified defined benefit plan 
and a qualified defined contribution plan in 
which M participates and XYZ maintains a 
qualified defined benefit plan and a qualified 
defined contribution plan in which M 
participates. ABC Corporation owns 60% of 
XYZ Corporation. 

(ii) ABC Corporation and XYZ Corporation 
are members of a controlled group of 
corporations within the meaning of section 
414(b) as modified by section 415(h). Because 
ABC Corporation and XYZ Corporation are 
members of a controlled group of 
corporations within the meaning of section 
414(b) as modified by section 415(h), M is 
treated as being employed by a single 
employer. 

(iii) The sum of M’s annual benefit under 
the defined benefit plan maintained by ABC 
and M’s annual benefit under the defined 
benefit plan maintained by XYZ is not 
permitted to exceed the limitations of section 

415(b) and § 1.415(b)–1; and the sum of the 
annual additions to M’s account under the 
defined contribution plans maintained by 
ABC and XYZ may not exceed the limitations 
of section 415(c) and § 1.415(c)–1. For 
purposes of satisfying the requirements of 
section 415 on this aggregated basis, M’s 
compensation from both ABC and XYZ is 
taken into account and years of service and 
participation under either defined benefit 
plan are used. 

(iv) M’s annual benefit under the defined 
benefit plan maintained by ABC and M’s 
annual benefit under the defined benefit plan 
maintained by XYZ also must be within the 
limitations of section 415(b) and § 1.415(b)1, 
determined without regard to the aggregation 
of employers (i.e., by taking into account 
only compensation and years of service and 
participation for the respective employers).

Example 2. (i) N is employed by a hospital 
which purchases an annuity contract 
described in section 403(b) on N’s behalf for 
the current limitation year. N is in control of 
the hospital within the meaning of section 
414(b) or (c), as modified by section 415(h). 
The hospital also maintains a qualified 
defined contribution plan during the current 
limitation year in which N participates. 

(ii) Under section 415(k)(4), the hospital, as 
well as N, is considered to maintain the 
annuity contract. Accordingly, the sum of the 
annual additions under the qualified defined 
contribution plan and the annuity contract 
must satisfy the limitations of section 415(c) 
and § 1.415(c)–1.

Example 3. (i) The facts are the same as in 
Example 2, except that instead of being in 
control of the hospital, N is the 100% owner 
of a professional corporation P, which 
maintains a qualified defined contribution 
plan in which N participates. 

(ii) Under section 415(k)(4), the hospital, as 
well as N, is considered to maintain the 
annuity contract. Accordingly, the sum of the 
annual additions under the qualified defined 
contribution plan maintained by professional 
corporation P and the annuity contract must 
satisfy the limitations of section 415(c) and 
§ 1.415(c)–1. See § 1.415(g)1(c)(2) for an 
example of the treatment of a contribution to 
an annuity contract that exceeds the limits of 
section 415(c) by reason of the aggregation 
required by this section.

Example 4. (i) J is an employee of two 
corporations, N and M, each of which has 
employed J for more than 10 years. N and M 
are not required to be aggregated pursuant to 
section 415(f) and this section. Each 
corporation has a qualified defined benefit 
plan in which J has participated for more 
than 10 years. Each plan provides a benefit 
which is equal to 75% of a participant’s 
average compensation for his high 3 years of 
service and is payable in the form of a 
straight life annuity beginning at age 65. J’s 
average compensation (within the meaning of 
§ 1.415(c)–2) for his high three years of 
service from each corporation is $160,000. 
Each plan uses the calendar year for the 
limitation and plan year. In July 2007, N 
Corporation becomes a wholly owned 
subsidiary of M Corporation. 

(ii) As a result of the acquisition of N 
Corporation by M Corporation, J is treated as 
being employed by a single employer under 

section 414(b). Therefore, because section 
415(f)(1)(A) requires that all defined benefit 
plans of an employer be treated as one 
defined benefit plan, the two plans must be 
aggregated for purposes of applying the 
limitations of section 415. However, under 
paragraph (f)(3)(i) of this section, since the 
plans were not aggregated as of the first day 
of the 2007 limitation year (January 1, 2007), 
they will not be considered aggregated until 
the limitation year beginning January 1, 
2008.) 

(iii) As a result of such aggregation, J 
becomes entitled to a combined benefit 
which is equal to $240,000, which is in 
excess of the section 415(b) dollar limitation 
for 2005 of $170,000. However, under 
paragraph (f)(3)(ii) of this section, the 
limitations of section 415(b) and § 1.415(b)-
1 applicable to J may be exceeded in this 
situation without plan disqualification so 
long as J’s accrued benefit derived from 
employer contributions is not increased (i.e., 
does not increase on account of increased 
compensation, service, or other accruals) 
during the period within which the 
limitations are being exceeded.

Example 5. (i) A, age 30, owns all of the 
stock of X Corporation and also owns 10% 
of the stock of Z Corporation. F, A’s father, 
directly owns 75% of the stock of Z 
Corporation. Both corporations have 
qualified defined contribution plans in 
which A participates and both plans use the 
calendar year for the limitation and plan 
year. A’s compensation (within the meaning 
of § 1.415(c)–2) for 2007 is $20,000 from Z 
Corporation and $150,000 from X 
Corporation. During the period January 1, 
2007 through June 30, 2007, annual additions 
of $20,000 are credited to A’s account under 
the plan of Z Corporation, while annual 
additions of $40,000 are credited to A’s 
account under the plan of X Corporation. In 
both instances, the amount of annual 
additions represent the maximum allowable 
under section 415(c) and § 1.415(c)–1. On 
July 15, 2007, F dies, and A inherits all of 
F’s stock in Z in 2007. 

(ii) As of July 15th 2007, A is considered 
to be in control of X and Z Corporations, and 
the two plans must be aggregated for 
purposes of applying the limitations of 
section 415. However, even though A’s total 
annual additions for 2007 are $60,000, the 
limitations of section 415(c) and § 1.415(c)–
1 are not violated for 2007, provided no 
annual additions are credited to A’s accounts 
after July 15, 2007 (the date that A is first in 
control of Z).

Example 6. (i) P is a key employee of 
employer XYZ who participates in a 
qualified defined contribution plan with 
(Plan X) a calendar year limitation year. P is 
also provided post-retirement medical 
benefits, and XYZ has taken into account a 
reserve for those benefits under section 
419A(c)(2). In 2007, P’s compensation is 
$30,000 and P’s annual additions under Plan 
X are $5,000. Pursuant to section 419A(d), a 
separate account is maintained for P and that 
account is credited with an allocation of 
$32,000 for 2007. 

(ii) Under paragraph (j)(1) of this section, 
Plan X and the individual medical account 
must separately satisfy the requirements of 
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section 415(c), taking into account any 
special limit applicable to that arrangement. 
In this case, the contributions to Plan X 
separately satisfy the limitations of section 
415(c). The individual medical account is not 
subject to the 100% of compensation limit of 
section 415(c), so the contributions to that 
account satisfy the limitations of section 
415(c). 

(iii) The sum of the annual additions under 
Plan X and the amounts contributed to the 
separate account on P’s behalf must satisfy 
the requirements of section 415(c). Under 
paragraph (j)(2) of this section, the limit 
applicable to the combined plan is equal to 
the greater of the limits applicable to the 
separate plan. In this case, the limit 
applicable to the medical account is $40,000 
(which is greater than the limit of $30,000 
applicable to the qualified plan), so the limit 
that applies to the aggregated plan is $40,000 
and the aggregated plans satisfy the 
requirements of section 415.

Par. 13. Section 1.415(g)–1 is added to 
read as follows:

§ 1.415(g)–1 Disqualification of plans and 
trusts. 

(a) Disqualification of plans—(1) In 
general. Under section 415(g) and this 
section, with respect to a particular 
limitation year, a plan (and the trust 
forming part of the plan) is disqualified 
in accordance with the rules provided 
in paragraph (b) of this section, if the 
conditions described in paragraph (a)(2) 
or (a)(3) of this section apply. For 
purposes of this paragraph (a), the 
determination of whether a plan or a 
combination of plans exceeds the 
limitations imposed by section 415 for 
a particular limitation year is, except as 
otherwise provided, made by taking into 
account the aggregation of plan rules 
provided in sections 415(f) and 
§ 1.414(f)–1. 

(2) Defined contribution plans. A plan 
is disqualified in accordance with the 
rules provided in paragraph (b) of this 
section if annual additions (as defined 
in § 1.415(c)–1(b)) with respect to the 
account of any participant in a defined 
contribution plan maintained by the 
employer exceed the limitations of 
section 415(c) and § 1.415(c)–1. 

(3) Defined benefit plans. A plan is 
disqualified in accordance with the 
rules provided in paragraph (b) of this 
section if the annual benefit (as defined 
in § 1.415(b)–1(b)(1), taking into account 
the rules of § 1.415(b)–2) of a participant 
in a defined benefit plan maintained by 
the employer exceeds the limitations of 
section 415(b) and § 1.415(b)–1. 

(b) Rules for disqualification of plans 
and trusts—(1) In general. If any plan 
(including a trust which forms part of 
such plan) is disqualified for a 
particular limitation year under the 
rules set forth in this paragraph (b), then 
the disqualification is effective as of the 

first day of the first plan year containing 
any portion of the particular limitation 
year. 

(2) Single plan. In the case of a single 
qualified defined benefit plan 
(determined without regard to section 
415(f) and § 1.415(f)–1) maintained by 
the employer that provides an annual 
benefit (as defined in § 1.415(b)–1(b)(1), 
taking into account the rules of 
§ 1.415(b)–2) in excess of the limitations 
of section 415(b) and § 1.415(b)–1 for 
any particular limitation year, such plan 
is disqualified in that limitation year. 
Similarly, if the employer only 
maintains a single defined contribution 
plan (determined without regard to 
section 415(f) and § 1.415(f)–1) under 
which annual additions (as defined in 
§ 1.415(c)–1(b)) allocated to the account 
of any participant exceed the limitations 
of section 415(c) and § 1.415(c)–1 for 
any particular limitation year, such plan 
is also disqualified in that limitation 
year. 

(3) Multiple plans—(i) In general. If 
the limitations of section 415(b) and 
§ 1.415(b)–1 (taking into account the 
rules of § 1.415(b)–2), or section 415(c) 
and § 1.415(c)–1 are exceeded for a 
particular limitation year with respect to 
any participant solely because of the 
application of the aggregation rules of 
section 415(f)(1) and § 1.415(f)–1 or 
section 414(b) or (c), as modified by 
section 415(h), then one or more of the 
plans is disqualified in accordance with 
the ordering rules set forth in 
paragraphs (b)(3)(ii) of this section, 
applied in accordance with the rules of 
application set forth in paragraph 
(b)(3)(iii) of this section, subject to the 
special rules set forth in paragraph 
(b)(3)(iv) of this section, until, without 
regard to annual benefits or annual 
additions under the disqualified plan or 
plans, the remaining plans satisfy the 
applicable limitations of section 415. 

(ii) Ordering rules—(A) 
Disqualification of ongoing plans other 
than multiemployer plans. If there are 
two or more plans that have not been 
terminated at any time including the 
last day of the particular limitation year, 
and if one or more of those plans is a 
multiemployer plan described in section 
414(f), then one or more of the plans (as 
needed to satisfy the limitations of 
section 415) that has not been 
terminated and is not a multiemployer 
plan is disqualified in that limitation 
year. For purposes of the preceding 
sentence, the determination of whether 
a plan is a multiemployer plan 
described in section 414(f) is made as of 
the last day of the particular limitation 
year. 

(B) Disqualification of ongoing 
multiemployer plans. If, after the 

application of paragraph (b)(3)(ii)(A) of 
this section, there are two or more plans 
and one or more of the plans has been 
terminated at any time including the 
last day of the particular limitation year, 
then one or more of the plans (as needed 
to satisfy the applicable limitations of 
section 415) that has not been so 
terminated (regardless of whether the 
plan is a multiemployer plan described 
in section 414(f)) is disqualified in that 
limitation year. 

(iii) Rules of application—(A) 
Employer elects which plan is 
disqualified. If there are two or more 
plans of an employer within a group of 
plans one or more of which is to be 
disqualified pursuant to paragraph 
(b)(3)(ii)(A) or (B) of this section, then 
the employer may elect, in a manner 
determined by the Commissioner, 
which plan or plans are disqualified. If 
those two or more plans are involved 
because of the application of section 
414(b) or (c), as modified by section 
415(h), the employers of the controlled 
group may elect, in a manner 
determined by the Commissioner, 
which plan or plans are disqualified. 
However, the election described in the 
preceding sentence is not effective 
unless made by all of the employers 
within the controlled group.

(B) Commissioner determines which 
plan is disqualified. If the election 
described in paragraph (b)(3)(iii)(A) of 
this section is not made with respect to 
the two plans described in paragraph 
(b)(3)(iii)(A) of this section, then the 
Commissioner, taking into account all of 
the facts and circumstances, has the 
discretion to determine the plan that is 
disqualified in the particular limitation 
year. In making this determination, 
some of the factors that will be taken 
into account include, but are not limited 
to, the number of participants in each 
plan, the amount of benefits provided 
on an overall basis by each plan, and the 
extent to which benefits are distributed 
or retained in each plan. 

(iv) Special rules—(A) Simplified 
employee pensions (SEPs). If there are 
two or more plans one or more of which 
is to be disqualified pursuant to 
paragraph (b)(3)(ii)(A) or (B) of this 
section, and if one of the plans is a 
simplified employee pension (as 
defined in section 408(k)), then the 
simplified employee pension is not 
disqualified until all of the other plans 
have been disqualified. However, if one 
of the plans has been terminated, then 
the simplified employee pension is 
disqualified before the terminated plan. 
For purposes of this paragraph 
(b)(3)(iv)(A), the disqualification of a 
simplified employee pension means that 
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the simplified employee pension is no 
longer described under section 408(k). 

(B) Combining medical accounts with 
defined contribution plans. In the event 
that combining a medical account 
described in § 1.415(c)–1(a)(2)(ii)(C) or 
(D) and a defined contribution plan 
other than such a medical account 
causes the limitations of section 415(c) 
and § 1.415(c)–1 applicable to a 
participant to be exceeded for a 
particular limitation year, the defined 
contribution plan other than the 
medical account is disqualified for the 
limitation year. 

(C) Combining section 403(b) annuity 
contract and qualified defined 
contribution plan—(1) In general. In the 
event that combining a section 403(b) 
annuity contract and a qualified defined 
contribution plan under the provisions 
of section 415(f)(1)(B) causes the 
limitations of section 415(c) and 
§ 1.415(c)–1 applicable to a participant 
under the combined defined 
contribution plans to be exceeded for a 
particular limitation year, the excess of 
the contributions to the annuity contract 
plus the annual additions to the plan 
over such limitations is treated as a 
disqualified contribution to the annuity 
contract and therefore includable in the 
gross income of the participant for the 
taxable year with or within which that 
limitation year ends. See § 1.415(a)–
1(b)(2) and § 1.403(b)–3(b)(2) for rules 
regarding the treatment of a contribution 
to a section 403(b) annuity contract that 
exceeds the limitations of section 415. 

(2) Example. The following example 
illustrates the application of this 
paragraph (b)(3)(iv)(C). It is assumed for 
purposes of this example that the dollar 
limitation under section 415(c)(1)(A) 
that applies for all relevant limitation 
years is $42,000. The example is as 
follows:

Example. (i) N is employed by a hospital 
which purchases an annuity contract 
described in section 403(b) on N’s behalf for 
the current limitation year. N is also the 100 
% owner of a professional corporation P that 
maintains a qualified defined contribution 
plan during the current limitation year in 
which N participates. (The facts of this 
example are the same as in Example 3 of 
§ 1.415(f)–1(k)). N’s compensation (within 
the meaning of § 1.415(c)–2) from the 
hospital for the current limitation year is 
$150,000. For the current limitation year, the 
hospital contributes $30,000 for the section 
403(b) annuity contract on N’s behalf, which 
is within the limitations applicable to N 
under the annuity contract (i.e., $42,000)). 
Professional corporation P also contributes 
$30,000 to the qualified defined contribution 
plan on N’s behalf for the current limitation 
year (which represents the only annual 
additions allocated to N’s account under the 
plan for such year), which is within the 

$42,000 limitation of section 415(c)(1) 
applicable to N under the plan. 

(ii) Under section 415(k)(4), the hospital, as 
well as N, is considered to maintain the 
annuity contract. Accordingly, the sum of the 
annual additions under the qualified defined 
contribution plan maintained by professional 
corporation P and the annuity contract must 
satisfy the limitations of section 415(c) and 
§ 1.415(c)–1. 

(iii) Because the total combined 
contributions ($60,000) exceed the section 
415(c) limitation applicable to N under the 
plan ($42,000), under the special rules 
contained in this paragraph (b)(3)(iv)(C), 
$20,000 of the $30,000 contributed to the 
section 403(b) annuity contract is considered 
a disqualified contribution and therefore 
currently includable in N’s gross income. The 
contract continues to be a section 403(b) 
annuity contract only if, for the current 
limitation year and all years thereafter, the 
issuer of the contract maintains separate 
accounts for each portion attributable to such 
disqualified contributions. See §§ 1.415(a)–
1(b)(2) and 1.403(b)–3(c)(3).

(c) Plan year for certain annuity 
contracts and individual retirement 
plans. For purposes of this section, 
unless the plan under which the 
annuity contract or individual 
retirement plan is provided specifies 
that a different twelve-month period is 
considered to be the plan year— 

(1) An annuity contract described in 
section 403(b) is considered to have a 
plan year coinciding with the taxable 
year of the individual on whose behalf 
the contract has been purchased; and 

(2) A simplified employee pension 
described in section 408(k) is 
considered to have a plan year 
coinciding with the year under the plan 
that is used pursuant to section 
408(k)(7)(C). 

Par. 14. Section 1.415(j)–1 is added to 
read as follows:

§ 1.415(j)–1 Limitation year. 
(a) In general. Unless the terms of a 

plan provide otherwise, the limitation 
year, with respect to any qualified plan 
maintained by the employer, is the 
calendar year. 

(b) Alternative limitation year 
election. The terms of a plan may 
provide for the use of any other 
consecutive twelve month period as the 
limitation year. This includes a fiscal 
year with an annual period varying from 
52 to 53 weeks, so long as the fiscal year 
satisfies the requirements of section 
441(f). A plan may only provide for one 
limitation year regardless of the number 
or identity of the employers maintaining 
the plan. 

(c) Multiple limitation years—(1) In 
general. Where an employer maintains 
more than one qualified plan, those 
plans may provide for different 
limitation years. The rule described in 

this paragraph (c) also applies to a 
controlled group of employers (within 
the meaning of section 414(b) or (c), as 
modified by section 415(h)). If the plans 
of an employer (or a controlled group of 
employers whose plans are aggregated) 
have different limitation years, section 
415 is applied in accordance with the 
rule of paragraphs (c)(2) and (3) of this 
section. 

(2) Testing rule for defined 
contribution plans. If a participant is 
credited with annual additions in only 
one defined contribution plan, in 
determining whether the requirements 
of section 415(c) are satisfied, only the 
limitation year applicable to that plan is 
considered. However, if a participant is 
credited with annual additions in more 
than one defined contribution plan, 
each such plan satisfies the 
requirements of section 415(c) only if 
the limitations of section 415(c) are 
satisfied with respect to amounts that 
are annual additions for the limitation 
year with respect to the participant 
under the plan, plus amounts credited 
to the participant’s account under all 
other plans required to be aggregated 
with the plan pursuant to section 415(f) 
and § 1.415(f)–1 that would have been 
considered annual additions for the 
limitation year under the plan if they 
had been credited under the plan rather 
than an aggregated plan.

(3) Testing rule for defined benefit 
plans. If a participant accrues a benefit 
or receives a distribution under only 
one defined benefit plan, in determining 
whether the requirements of section 
415(b) are satisfied, only the limitation 
year applicable to that plan is 
considered. However, if a participant 
accrues a benefit or receives a 
distribution under more than one 
defined benefit plan, a plan satisfies the 
requirements of section 415(b) only if 
the annual benefit under all plans 
required to be aggregated pursuant to 
section 415(f) and § 1.415(f)–1 for the 
limitation year of that plan with respect 
to the participant satisfy the applicable 
limitations of section 415(b). Thus, for 
example, the dollar limitation of section 
415(b)(1)(A) applicable to the limitation 
year for each plan must be applied to 
annual benefits under all aggregated 
plans to determine whether the plan 
satisfies the requirements of section 
415(b). 

(d) Change of limitation year—(1) In 
general. Once established, the limitation 
year may be changed only by amending 
the plan. Any change in the limitation 
year must be a change to a twelve-
month period commencing with any 
day within the current limitation year. 
For purposes of this section, the 
limitations of section 415 are to be 
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applied in the normal manner to the 
new limitation year. 

(2) Application to short limitation 
period. Where there is a change of 
limitation year, the limitations of 
section 415 are to be separately applied 
to a ‘‘limitation period’’ which begins 
with the first day of the current 
limitation year and which ends on the 
day before the first day of the first 
limitation year for which the change is 
effective. In the case of a defined 
contribution plan, the dollar limitation 
with respect to this limitation period is 
determined by multiplying the 
applicable dollar limitation for the 
calendar year in which the limitation 
period ends by a fraction, the numerator 
of which is the number of months 
(including any fractional parts of a 
month) in the limitation period, and the 
denominator of which is 12. 

(e) Limitation year for individuals on 
whose behalf section 403(b) annuity 
contracts have been purchased. The 
limitation year of an individual on 
whose behalf a section 403(b) annuity 
contract has been purchased by an 
employer is determined in the following 
manner. 

(1) If the individual is not in control 
(within the meaning of § 1.415(f)–
1(g)(2)(ii)) of any employer, the 
limitation year is the calendar year. 
However, the individual may elect to 
change the limitation year to another 
twelve-month period. To do this, the 
individual must attach a statement to 
his or her income tax return filed for the 
taxable year in which the change is 
made. Any change in the limitation year 
must comply with the rules set forth in 
paragraph (d) of this section. 

(2) If the individual is in control 
(within the meaning of § 1.415(f)–
1(g)(2)(ii)) of an employer, the limitation 
year is to be the limitation year of that 
employer. 

(f) Limitation year for individuals on 
whose behalf individual retirement 
plans are maintained. The limitation 
year of an individual on whose behalf 
an individual retirement plan (within 
the meaning of section 7701(a)(37)) is 
maintained shall be determined in the 
manner described in paragraph (e) of 
this section. 

(g) Examples. The following examples 
illustrate the application of this section:

Example 1. (i) Participant M is employed 
by both Employer A and Employer B, each 
of which maintains a qualified defined 
contribution plan. M participates in both of 
these plans. The limitation year for Employer 
A’s plan is January 1 through December 31, 
and the limitation year for Employer B’s plan 
is April 1 through March 31. Employer A and 
Employer B are both corporations, and 
Corporation X owns 100% of the stock of 
Employer A and Employer B. 

(ii) The two plans in which M participates 
are required under section 415(f) to be 
aggregated for purposes of applying the 
limitations of section 415(c) to annual 
additions made with respect to M. Thus, for 
example, for the limitation year of Employer 
A’s plan that begins January 1, 2008, annual 
additions with respect to M that are subject 
to the limitations of section 415(c) include 
both amounts that are annual additions with 
respect to M under Employer A’s plan for the 
period beginning January 1, 2008, and ending 
December 31, 2008, and amounts contributed 
to Employer B’s plan with respect to M that 
would have been considered annual 
additions for the period beginning January 1, 
2008, and ending December 31, 2008, under 
Employer A’s plan if those amounts had 
instead been contributed to Employer A’s 
plan.

Example 2. In 2007, an employer with a 
qualified defined contribution plan using the 
calendar year as the limitation year elects to 
change the limitation year to a period 
beginning July 1 and ending June 30. Because 
of this change, the plan must satisfy the 
limitations of section 415(c) for the limitation 
period beginning January 1, 2007, and ending 
June 30, 2007. In applying the limitations of 
section 415(c) to this limitation period, the 
amount of compensation taken into account 
may only include compensation for this 
period. Furthermore, the dollar limitation for 
this period is the otherwise applicable dollar 
limitation for calendar year 2007, multiplied 
by 6/12.

Par. 15. Section 1.457–4 is amended 
by revising paragraph (d) to read as 
follows:

§ 1.457–4 Annual deferrals, deferral 
limitations, and deferral agreement under 
eligible plans.

* * * * *
(d) Deferrals after severance from 

employment, including sick, vacation, 
and back pay under an eligible plan—
(1) In general. An eligible plan may 
provide that a participant who has not 
had a severance from employment may 
elect to defer accumulated sick pay, 
accumulated vacation pay, and back pay 
under an eligible plan if the 
requirements of section 457(b) are 
satisfied. For example, the plan must 
provide, in accordance with paragraph 
(b) of this section, that these amounts 
may be deferred for any calendar month 
only if an agreement providing for the 
deferral is entered into before the 
beginning of the month in which the 
amounts would otherwise be paid or 
made available and the participant is an 
employee on the date the amounts 
would otherwise be paid or made 
available. For purposes of section 457, 
compensation that would otherwise be 
paid for a payroll period that begins 
before severance from employment is 
treated as an amount that would 
otherwise be paid or made available 
before an employee has a severance 

from employment. In addition, deferrals 
may be made for former employees with 
respect to compensation described in 
§ 1.415(c)–2(e)(3)(ii) (relating to certain 
compensation paid within 21⁄2 months 
following severance from employment), 
compensation described in § 1.415(c)–
2(g)(4) (relating to compensation paid to 
participants who are permanently and 
totally disabled), and compensation 
relating to qualified military service 
under section 414(u). 

(2) Examples. The provisions of this 
paragraph (d) are illustrated by the 
following examples:

Example 1. (i) Facts. Participant G, who 
is age 62 in 2006, is an employee who 
participates in an eligible plan providing a 
normal retirement age of 65 and a bona fide 
sick leave and vacation pay program of the 
eligible employer. Under the terms of G’s 
employer’s eligible plan and the sick leave 
and vacation pay program, G is permitted to 
make a one-time election to contribute 
amounts representing accumulated sick pay 
to the eligible plan. G has a severance from 
employment on January 12, 2007, at which 
time G’s accumulated sick and vacation pay 
that is payable on March 15, 2007 total 
$12,000. G elects, on February 4, 2007, to 
have the $12,000 of accumulated sick and 
vacation pay contributed to the eligible plan. 

(ii) Conclusion. Under the terms of the 
eligible plan and the sick and vacation pay 
program, G may elect before March 1, 2007 
to defer the accumulated sick and vacation 
pay because the agreement providing for the 
deferral is entered into before the beginning 
of the month in which the amount is 
currently available and the amount is bona 
fide accumulated sick and vacation pay that 
would otherwise be payable within 21⁄2 
months after G has a severance from 
employment, as described in § 1.415(c)–
2(e)(3)(ii). Thus, under this section and 
§ 1.415(c)–2(e)(3)(ii), the $12,000 is included 
in G’s includible compensation for purposes 
of determining G’s includible compensation 
in 2007.

Example 2. (i) Facts. Same facts as in 
Example 1, except that G’s severance from 
employment is on December 1, 2006, G’s 
$12,000 of accumulated sick and vacation 
pay is payable on February 15, 2007 (which 
is within 21⁄2 months after G’s severance from 
employment), and G’s election to defer the 
accumulated sick and vacation pay is made 
before February 1, 2007. 

(ii) Conclusion. Under this section and 
§ 1.415(c)–2(e)(3)(ii), the $12,000 is included 
in G’s includible compensation for purposes 
of determining G’s includible compensation 
in 2007.

Example 3. (i) Facts. Employer X 
maintains an eligible plan and a vacation 
leave plan. Under the terms of the vacation 
leave plan, employees generally accrue three 
weeks of vacation per year. Up to one week’s 
unused vacation may be carried over from 
one year to the next, so that in any single 
year an employee may have a maximum of 
four weeks vacation time. At the beginning 
of each calendar year, under the terms of the 
eligible plan (which constitutes an agreement 
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providing for the deferral), the value of any 
unused vacation time from the prior year in 
excess of one week is automatically 
contributed to the eligible plan, to the extent 
of the employee’s maximum deferral 
limitations. Amounts in excess of the 
maximum deferral limitations are forfeited. 

(ii) Conclusion. The value of the unused 
vacation pay contributed to X’s eligible plan 
pursuant to the terms of the plan and the 
terms of the vacation leave plan is treated as 
an annual deferral to the eligible plan for 
January of the calendar year. No amounts 
contributed to the eligible plan will be 
considered made available to a participant in 
X’s eligible plan.

* * * * *
Par. 16. Section 1.457–5 is amended 

by revising Example 2 of paragraph (d) 
to read as follows:

§ 1.457–5 Individual limitation for 
combined annual deferrals under multiple 
eligible plans.
* * * * *

(d) Examples. * * *
Example (2). (i) Facts. Participant E, who 

will turn 63 on April 1, 2006, participates in 
four eligible plans during 2006 Plan W which 
is an eligible governmental plan; and Plans 
X, Y, and Z which are each eligible plans of 
three different tax-exempt entities. For 2006, 
the limitation that applies to Participant E 
under all four plans under § 1.457–
4(c)(1)(i)(A) is $15,000. For 2006, the 
additional age 50 catch-up limitation that 
applies to Participant E under Plan W under 
§ 1.457–4(c)(2) is $5,000. Further, for 2006, 
different limitations under § 1.457–4(c)(3) 
and (c)(3)(ii)(B) apply to Participant E under 
each of these plans, as follows: under Plan 
W, the underutilized limitation under 
§ 1.457–4(c)(3)(ii)(B) is $7,000; under Plan X, 
the underutilized limitation under § 1.457–4 
(c)(3)(ii)(B) is $2,000; under Plan Y, the 
underutilized limitation under § 1.457–
4(c)(3)(ii)(B) is $8,000; and under Plan Z, 
§ 1.457–4(c)(3) is not applicable since normal 
retirement age is age 62 under Plan Z. 
Participant E’s includible compensation is in 
each case in excess of any applicable 
deferral. 

(ii) Conclusion. For purposes of applying 
this section to Participant E for 2006, 
Participant E could elect to defer $23,000 
under Plan Y, which is the maximum 
deferral limitation under § 1.457–4 (c)(1) 
through (3), and to defer no amount under 
Plans W, X, and Z. The $23,000 maximum 
amount is equal to the sum of $15,000 plus 
$8,000, which is the catch-up amount 
applicable to Participant E under Plan Y and 
which is the largest catch-up amount 
applicable to Participant E under any of the 
four plans for 2006. Alternatively, Participant 
E could instead elect to defer the following 
combination of amounts: an aggregate total of 
$15,000 to Plans X, Y, and Z, if no 
contribution is made to Plan W; an aggregate 
total of $20,000 to any of the four plans, 
assuming at least $5,000 is contributed to 
Plan W; or $22,000 to Plan W and none to 
any of the other three plans. 

(iii) If the underutilized amount under 
Plans W, X, and Y for 2006 were in each case 

zero (because E had always contributed the 
maximum amount or E was a new 
participant) or an amount not in excess of 
$5,000, the maximum exclusion under this 
section would be $20,000 for Participant E 
for 2006 ($15,000 plus the $5,000 age 50 
catch-up amount), which Participant E could 
contribute to any of the plans assuming at 
least $5,000 is contributed to Plan W.

Par. 17. Section 1.457–6 is amended 
by revising paragraphs (a) and (c) to 
read as follows:

§ 1.457–6 Timing of distributions under 
eligible plans. 

(a) In general. Except as provided in 
paragraph (c) of this section (relating to 
distributions on account of an 
unforeseeable emergency), paragraph (e) 
of this section (relating to distributions 
of small accounts), § 1.457–10(a) 
(relating to plan terminations), or 
§ 1.457–10(c) (relating to domestic 
relations orders), amounts deferred 
under an eligible plan may not be paid 
to a participant or beneficiary before the 
participant has a severance from 
employment with the eligible employer 
or when the participant attains age 701⁄2, 
if earlier. For rules relating to loans, see 
paragraph (f) of this section. This 
section does not apply to distributions 
of excess amounts under § 1.457–4(e). 
However, except to the extent set forth 
by the Commissioner in revenue rulings, 
notices, and other guidance published 
in the Internal Revenue Bulletin, this 
section applies to amounts held in a 
separate account for eligible rollover 
distributions maintained by an eligible 
governmental plan as described in 
§ 1.457–10(e)(2).
* * * * *

(c) Rules applicable to distributions 
for unforeseeable emergencies—(1) In 
general. An eligible plan may permit a 
distribution to a participant or 
beneficiary faced with an unforeseeable 
emergency. The distribution must 
satisfy the requirements of paragraph 
(c)(2) of this section. 

(2) Requirements—(i) Unforeseeable 
emergency defined. An unforeseeable 
emergency must be defined in the plan 
as a severe financial hardship of the 
participant or beneficiary resulting from 
an illness or accident of the participant 
or beneficiary, the participant’s or 
beneficiary’s spouse, or the participant’s 
or beneficiary’s dependent (as defined 
in section 152, and, for taxable years 
beginning on or after January 1, 2005, 
without regard to section 152(b)(1), 
(b)(2), and (d)(1)(B)); loss of the 
participant’s or beneficiary’s property 
due to casualty (including the need to 
rebuild a home following damage to a 
home not otherwise covered by 
homeowner’s insurance, e.g., as a result 

of a natural disaster); or other similar 
extraordinary and unforeseeable 
circumstances arising as a result of 
events beyond the control of the 
participant or the beneficiary. For 
example, the imminent foreclosure of or 
eviction from the participant’s or 
beneficiary’s primary residence may 
constitute an unforeseeable emergency. 
In addition, the need to pay for medical 
expenses, including non-refundable 
deductibles, as well as for the cost of 
prescription drug medication, may 
constitute an unforeseeable emergency. 
Finally, the need to pay for the funeral 
expenses of a spouse or a dependent (as 
defined in section 152, and, for taxable 
years beginning on or after January 1, 
2005, without regard to section 
152(b)(1), (b)(2), and (d)(1)(B)) may also 
constitute an unforeseeable emergency. 
Except as otherwise specifically 
provided in this paragraph (c)(2)(i), the 
purchase of a home and the payment of 
college tuition are not unforeseeable 
emergencies under this paragraph 
(c)(2)(i). 

(ii) Unforeseeable emergency 
distribution standard. Whether a 
participant or beneficiary is faced with 
an unforeseeable emergency permitting 
a distribution under this paragraph (c) is 
to be determined based on the relevant 
facts and circumstances of each case, 
but, in any case, a distribution on 
account of unforeseeable emergency 
may not be made to the extent that such 
emergency is or may be relieved through 
reimbursement or compensation from 
insurance or otherwise, by liquidation 
of the participant’s assets, to the extent 
the liquidation of such assets would not 
itself cause severe financial hardship, or 
by cessation of deferrals under the plan. 

(iii) Distribution necessary to satisfy 
emergency need. Distributions because 
of an unforeseeable emergency must be 
limited to the amount reasonably 
necessary to satisfy the emergency need 
(which may include any amounts 
necessary to pay any federal, state, or 
local income taxes or penalties 
reasonably anticipated to result from the 
distribution).
* * * * *

Par. 18. Section 1.457–10 is amended 
by revising paragraph (b)(8) to read as 
follows:

§ 1.457–10 Miscellaneous provisions.
* * * * *

(b) Plan-to-plan transfers. * * * 
(8) Purchase of permissive service 

credit by plan-to-plan transfers from an 
eligible governmental plan to a qualified 
plan—(i) General rule. An eligible 
governmental plan of a State may 
provide for the transfer of amounts 
deferred by a participant or beneficiary 
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to a defined benefit governmental plan 
(as defined in section 414(d)), and no 
amount shall be includible in gross 
income by reason of the transfer, if the 
conditions in paragraph (b)(8)(ii) of this 
section are met. A transfer under this 
paragraph (b)(8) is not treated as a 
distribution for purposes of § 1.457–6. 
Therefore, such a transfer may be made 
before severance from employment. 

(ii) Conditions for plan-to-plan 
transfers from an eligible governmental 
plan to a qualified plan. A transfer may 
be made under this paragraph (b)(8) 
only if the transfer is either— 

(A) For the purchase of permissive 
service credit (as defined in section 
415(n)(3)(A)) under the receiving 
defined benefit governmental plan; or 

(B) A repayment to which section 415 
does not apply by reason of section 
415(k)(3). 

(iii) Example. The provisions of this 
paragraph (b)(8) are illustrated by the 
following example:

Example. (i) Facts. Plan X is an eligible 
governmental plan maintained by County Y 
for its employees. Plan X provides for 
distributions only in the event of death, an 
unforeseeable emergency, or severance from 
employment with County Y (including 
retirement from County Y). Plan S is a 
qualified defined benefit plan maintained by 
State T for its employees. County Y is within 
State T. Employee A is an employee of 
County Y and is a participant in Plan X. 
Employee A previously was an employee of 
State T and is still entitled to benefits under 
Plan S. Plan S includes provisions allowing 
participants in certain plans, including Plan 
X, to transfer assets to Plan S for the purchase 
of service credit under Plan S and does not 
permit the amount transferred to exceed the 
amount necessary to fund the benefit 
resulting from the service credit. Although 
not required to do so, Plan X allows 

Employee A to transfer assets to Plan S to 
provide a service benefit under Plan S. 

(ii) Conclusion. The transfer is permitted 
under this paragraph (b)(8).

PART 11—EMPLOYEE RETIREMENT 
INCOME SECURITY ACT OF 1974 

Par. 19. The authority citation for part 
11 is amended to read, in part, as 
follows:

Authority: 26 U.S.C. 7805. * * *

* * * * *

§ 11.415(c)(4)–1 [Removed] 

Par. 20. Section 11.415(c)(4)–1 is 
removed.

Mark E. Matthews, 
Deputy Commissioner for Services and 
Enforcement.
[FR Doc. 05–10268 Filed 5–25–05; 8:45 am] 
BILLING CODE 4830–01–P
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1 The Commission promulgated the R-value Rule 
on August 29, 1979 under section 18 of the Federal 
Trade Commission Act (‘‘FTC Act’’), 15 U.S.C. 57a. 
The Rule became effective on September 30, 1980. 
See Final Trade Regulation Rule (‘‘Statement of 
Basis and Purpose’’ or ‘‘SBP’’), 44 FR 50218 (1979).

2 Home insulation sellers should be aware that 
additional Commission rules or guides may also 
apply to them. For example, the Commission’s 
Rules concerning Disclosure of Written Consumer 
Product Warranty Terms and Conditions, and the 
Pre-sale Availability of Written Warranty Terms, 16 
CFR parts 701 and 702, specify requirements 
concerning warranties; the Commission’s Guides for 
the Use of Environmental Marketing Claims, 16 CFR 
part 260, address the application of section 5 of the 
FTC Act, 15 U.S.C. 45, to environmental advertising 
and marketing claims (e.g., claims concerning the 
amount of recycled material a product contains). 

Further, section 5 of the FTC Act declares that 
unfair or deceptive acts or practices are unlawful, 
and requires that advertisers and other sellers have 
a reasonable basis for advertising and other 
promotional claims before they are disseminated. 
See Deception Policy Statement, Letter from the 
Commission to the Honorable John D. Dingell, 
Chairman, Committee on Energy and Commerce, 
U.S. House of Representatives (Oct. 14, 1983), 
reprinted in Cliffdale Assocs., Inc., 103 F.T.C. 110 
(1984); Statement of Policy on the Scope of the 
Consumer Unfairness Jurisdiction, Letter from the 
Commission to the Honorable Wendell H. Ford, 
Chairman, Consumer Subcommittee, Committee on 
Commerce, Science, and Transportation, U.S. 
House of Representatives, and the Honorable John 
C. Danforth, Ranking Minority Member, Consumer 
Subcommittee, Committee on Commerce, Science 
and Transportation, U.S. Senate (Dec. 17, 1980), 
reprinted in International Harvestor Co., 104 F.T.C. 
949 (1984); and Policy Statement Regarding 
Advertising Substantiation, 49 FR 30999 (1984), 
reprinted in Thompson Medical Co., 104 F.T.C. 839 
(1984).

FEDERAL TRADE COMMISSION

16 CFR Part 460 

Labeling and Advertising of Home 
Insulation: Trade Regulation Rule

AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: The Federal Trade 
Commission (‘‘Commission’’) amends 
its Trade Regulation Rule Concerning 
the Labeling and Advertising of Home 
Insulation (‘‘R-value Rule’’ or ‘‘Rule’’) to 
streamline and increase the benefits of 
the Rule to consumers and sellers, 
minimize its costs, and respond to the 
development and utilization of new 
technologies to make American homes 
more energy efficient and less costly to 
heat and cool. This document provides 
background on the R-value Rule and 
this proceeding; discusses the public 
comments the Commission received; 
and describes the amendments the 
Commission is making based on the 
record.

DATES: These amendments will become 
effective November 28, 2005. The 
incorporation by reference of certain 
publications listed in this rule is 
approved by the Director of the Federal 
Register as of November 28, 2005.
ADDRESSES: Requests for copies of this 
document are available from: Public 
Reference Branch, Room 130, Federal 
Trade Commission, 600 Pennsylvania 
Avenue, NW., Washington, DC 20580. 
The complete record of this proceeding 
is also available at that address. 
Relevant portions of the proceeding, 
including this document, are available 
at http://www.ftc.gov.
FOR FURTHER INFORMATION CONTACT: 
Hampton Newsome, (202) 326–2889, 
Division of Enforcement, Bureau of 
Consumer Protection, Federal Trade 
Commission, 600 Pennsylvania Avenue, 
NW., Washington, DC 20580.
SUPPLEMENTARY INFORMATION:
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I. Introduction 
The R-value Rule specifies 

substantiation and disclosure 
requirements for thermal insulation 
products used in the residential market, 
and prohibits certain claims unless they 
are true.1 The primary disclosure 
required is the insulation product’s ‘‘R-
value.’’ R-value is the numerical 
measure of the ability of an insulation 
product to restrict the flow of heat and, 
therefore, to reduce energy costs—the 
higher the R-value, the better the 
product’s insulating ability. To assist 
consumers, the Rule requires sellers 
(including insulation manufacturers, 
professional installers, new home 
sellers, and retailers) to disclose the 
insulation product’s R-value and related 
information, before retail sale, based on 
uniform, industry-adopted standards.2 

This information enables consumers to 
evaluate how well a particular 
insulation product is likely to perform, 
to determine whether the cost of the 
insulation is justified, and to make 
meaningful, cost-benefit based 
purchasing decisions among competing 
products.

II. Overview Of The Rule 

A. Products Covered 
The R-value Rule covers all ‘‘home 

insulation products.’’ Under the Rule, 
‘‘insulation’’ is any product mainly used 
to slow down the flow of heat from a 
warmer area to a cooler area, for 
example, from the heated inside of a 
house to the outside during the winter 
through exterior walls, attic, floors over 
crawl spaces, or basement. ‘‘Home 
insulation’’ includes insulation used in 
all types of residential structures. The 
Rule automatically covers new types or 
forms of insulation marketed for use in 
the residential market, whether or not 
the Rule specifically refers to them. The 
Rule does not cover pipe insulation, or 
any type of duct insulation except for 
duct wrap. The Rule does not cover 
insulation products sold for use in 
commercial (including industrial) 
buildings. It does not apply to other 
products with insulating characteristics, 
such as storm windows or storm doors. 

Home insulation includes two basic 
categories: ‘‘mass’’ insulations and 
‘‘reflective’’ insulations. Mass 
insulations reduce heat transfer by 
conduction (through the insulation’s 
mass), convection (by air movement 
within and through the air spaces inside 
the insulation’s mass), and radiation. 
Reflective insulations (primarily 
aluminum foil) reduce heat transfer 
when installed facing an airspace by 
increasing the thermal resistance of the 
airspace and reducing radiative heat 
transfer. Within these basic categories, 
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3 Section 460.5 of the Rule requires that the R-
values of home insulation products be based on one 
of the test procedures specified in the Rule. Most 
of the test procedures in the Rule specify American 
Society for Testing and Materials (‘‘ASTM’’) 
standards.

4 Although the Rule does not specify how energy-
saving claims must be substantiated, the 
Commission explained that scientifically reliable 
measurements of fuel use in actual houses or 
reliable computer models or methods of heat flow 
calculations would meet the reasonable basis 
standard. (44 FR at 50233–50234). Sellers other 
than manufacturers can rely on the manufacturer’s 
claims unless they know or should know that the 
manufacturer does not have a reasonable basis for 
the claims.

5 The Commission previously reviewed the Rule 
in 1985 under the Regulatory Flexibility Act, 5 
U.S.C. 610, to determine the economic impact of the 
Rule on small entities. Based on that review, the 
Commission determined that: There was a 
continuing need for the Rule; there was no basis to 
conclude that the Rule had a significant economic 
impact on a substantial number of small entities; 
there was no basis to conclude that the Rule should 
be amended to minimize its economic impact on 
small entities; the Rule did not generally overlap, 
duplicate, or conflict with other regulations; and 
technological, economic, and other changes had not 
affected the Rule in any way that would warrant 
amending the Rule. (50 FR 13246).

6 These amendments: (1) Revised § 460.5 of the 
Rule to allow the use of an additional ASTM test 
procedure as an optional, but not required, test 
procedure to determine the R-value of home 
insulation; (2) revised § 460.5 to require the use of 
current, updated versions of other ASTM R-value 
test methods cited in the Rule; (3) added an 
Appendix summarizing the exemptions from 
specific requirements of the Rule that the 
Commission previously granted for certain classes 
of persons covered by the Rule; and (4) revised 
§ 460.10 of the Rule to cross-reference the 
Commission’s enforcement policy statement for 
foreign language advertising in 16 CFR 14.9 and 
deleted the previous Appendix to the Rule because 
it merely repeated the text of 16 CFR 14.9.

home insulation is sold in various types 
(‘‘type’’ refers to the material from 
which the insulation is made, e.g., 
fiberglass, cellulose, polyurethane, 
aluminum foil) and forms (‘‘form’’ refers 
to the physical form of the product, e.g., 
batt, dry-applied loose-fill, spray-
applied, boardstock, multi-sheet 
reflective). 

B. Parties Covered 
The Rule applies to home insulation 

manufacturers, professional installers, 
retailers who sell insulation to 
consumers for do-it-yourself 
installation, and new home sellers 
(including sellers of manufactured 
housing). It also applies to testing 
laboratories that conduct R-value tests 
for home insulation manufacturers or 
other sellers who use the test results as 
the basis for making R-value claims 
about home insulation products. 

C. Basis for the Rule 
The Commission issued the R-value 

Rule to prohibit, on an industry-wide 
basis, specific unfair or deceptive acts or 
practices. When it issued the Rule, the 
Commission found that the following 
acts or practices were prevalent in the 
home insulation industry and were 
deceptive or unfair, in violation of 
section 5 of the FTC Act, 15 U.S.C. 45: 
(1) Sellers had failed to disclose R-
values, and caused substantial 
consumer injury by impeding the ability 
of consumers to make informed 
purchasing decisions; (2) the failure to 
disclose R-values, which varied 
significantly among competing home 
insulation products of the same 
thickness and price, misled consumers 
when they bought insulation on the 
basis of price or thickness alone; (3) 
sellers had exaggerated R-values, often 
failing to take into account factors (e.g., 
aging, settling) known to reduce thermal 
performance; (4) sellers had failed to 
inform consumers about the meaning 
and importance of R-value; (5) sellers 
had exaggerated fuel bill savings that 
consumers could expect, and often 
failed to disclose that savings will vary 
depending on the consumer’s particular 
circumstances; and (6) sellers had 
falsely claimed that consumers would 
qualify for tax credits through the 
purchase of home insulation, or that 
products had been ‘‘certified’’ or 
‘‘favored’’ by federal agencies. (44 FR at 
50222–50224).

D. Requirements of the Rule 
The Rule requires that manufacturers 

and others who sell home insulation 
determine and disclose each product’s 
R-value and related information (e.g., 
thickness, coverage area per package) on 

package labels and manufacturers’ fact 
sheets. R-value ratings vary among 
different types and forms of home 
insulations and among products of the 
same type and form. The Rule requires 
that R-value claims to consumers about 
specific home insulation products be 
based on R-value test procedures that 
measure thermal performance under 
‘‘steady-state’’ (i.e., static) conditions.3 
Mass insulation products may be tested 
under any of the test methods the Rule 
specifies. The tests on mass insulation 
products must be conducted on the 
insulation material alone (excluding any 
airspace). Reflective insulation products 
must be tested according to tests that 
can determine the R-values of insulation 
systems (such as those that include one 
or more air spaces). The tests must be 
conducted at a mean temperature of
75 °F.

When it promulgated the Rule, the 
Commission found that certain factors, 
such as aging or settling, affect the 
thermal performance of home insulation 
products. (44 FR at 50219–50220, 
50227–50228). To ensure that R-value 
claims take these factors into account, 
the Rule mandates that the required R-
value tests for polyurethane, 
polyisocyanurate, and extruded 
polystyrene insulation products be 
conducted on test specimens that fully 
reflect the effect of aging, and for loose-
fill insulation products on test 
specimens that fully reflect the effect of 
settling. 

Specific disclosures must be made: (1) 
By manufacturers on product labels and 
manufacturers’ fact sheets; (2) by 
professional installers and new home 
sellers on receipts or contracts; and (3) 
by manufacturers, professional 
installers, and retailers in advertising 
and other promotional materials 
(including those on the Internet) that 
contain an R-value, price, thickness, or 
energy-saving claim, or compare one 
type of insulation to another. 
Manufacturers and other sellers must 
have a ‘‘reasonable basis’’ for any 
energy-saving claims they make.4

III. Procedural History 
On April 6, 1995, as part of its 

ongoing regulatory review program, the 
Commission solicited public comments 
about the economic impact of and 
current need for the R-value Rule.5 (60 
FR 17492). At the same time, the 
Commission solicited comments on a 
petition (‘‘Petition’’) from Ronald S. 
Graves, who at that time was a Research 
Staff Member, Materials Analysis 
Group, Martin Marietta Energy Systems, 
Inc. (which operated Oak Ridge 
National Laboratory (‘‘ORNL’’) for the 
U.S. Department of Energy (‘‘DOE’’)). 
The Petition requested that the 
Commission approve an additional 
(fifth) ASTM R-value test procedure as 
an optional test procedure for 
determining the R-value of home 
insulation under the Rule.

Based on the comments in response to 
the 1995 Notice, the Commission 
determined that there was a continuing 
need for the Rule, published its 
determination to retain it, and adopted 
the test method suggested by Mr. Graves 
and several technical, non-substantive 
amendments to allow the use of the 
most current testing procedures 
available and to streamline the Rule.6 
(61 FR 13659, at 13659–13662, 13665 
(March 28, 1996)). In 1999, the 
Commission published an Advance 
Notice of Proposed Rulemaking 
(‘‘ANPR’’) proposing limited 
amendments and requesting comments 
on other issues related to the Rule. (64 
FR 48024 (Sept. 1, 1999)).

Based on information obtained in 
response to the ANPR, on July 15, 2003, 
the Commission published a Notice of 
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Proposed Rulemaking (‘‘NPR’’) 
requesting comment on proposed 
amendments to the rule. (68 FR 41872). 
The proposed amendments were 
designed to: (1) Require disclosure of 
the same R-value information for all 
types of loose-fill insulation products; 
(2) specify the use of current ASTM or 
other recognized procedures for 
preparing R-value test specimens of 
spray-applied insulations and for 
conducting R-value tests of reflective 
insulation products; (3) require 
manufacturers of loose-fill insulation to 
provide installers with information 
about the initial installed thickness 
required to yield certain R-values; (4) 
delete specific disclosure requirements 
for urea formaldehyde insulation; (5) 
eliminate affirmative disclosure 
requirements for radio ads; and (6) 
exempt retailers from certain disclosure 
requirements (i.e., making available to 
consumers separate manufacturers’ fact 
sheets) under certain circumstances. 

The NPR also discussed numerous 
additional issues raised by commenters 
in response to the ANPR. These issues 
included whether the Commission 
should revise the Rule to: (1) Cover 
additional products (i.e., residential 
pipe and duct insulations, and 
insulation sold for use in commercial 
buildings); (2) require the disclosure of 
in-use performance values, as opposed 
to values based on laboratory tests 
under static, uniform conditions, or of 
the performance of building systems; (3) 
adopt additional test specimen 
preparation requirements to account for 
various factors that affect R-values; (4) 
adopt additional or updated testing 
requirements; and (5) revise the 
disclosure requirements for 
manufacturers’ labels and fact sheets, 
advertisements and other promotional 
materials, and for professional 
installers, new home sellers, and 
retailers. The NPR explained why the 
Commission did not propose amending 
the Rule to address these issues. The 
NPR also raised specific questions for 
comment to provide the Commission 
with additional information on the 
issues. 

IV. Section-by-Section Description of 
Final Amendments 

The following is a brief summary of 
the amendments to the R-value Rule the 
Commission is adopting in response to 
the comments received. The 
Commission believes that these 
amendments will help to update and 
improve the Rule to ensure that it 
continues to prohibit, on an industry-
wide basis, specific unfair or deceptive 
acts or practices the Commission has 
previously identified.

Section 460.1 (What This Regulation 
Does) 

Penalties: The Commission is 
amending the monetary penalty amount 
from $10,000 to $11,000 to reflect the 
current requirements of § 1.98 of the 
Commission’s rules, which in turn, 
reflect statutory changes to the 
Commission’s authority to obtain civil 
penalties (see 15 U.S.C. section 
45(m)(1)(A)). This is a technical, 
conforming change. 

Section 460.5(a) (R-value Tests) 
Temperature Differential: The 

Commission is amending § 460.5, R-
value Tests, to specify that tests 
conducted under § 460.5(a) must be 
done with a temperature differential of 
50° F plus or minus 10° F in addition 
to the mean temperature requirement 
currently in the Rule [see section V.D.1. 
of this document]. 

Update Test Procedures: The 
Commission is updating references for 
many of the test procedures 
incorporated into the Rule. The affected 
procedures are listed in section V.F. of 
this document. In addition, the 
references to ASTM C 236–89 and 
ASTM C 976–90 have been eliminated 
and replaced with ASTM C 1363–97, 
‘‘Standard Test Method for the Thermal 
Performance of Building Assemblies by 
Means of a Hot Box Apparatus.’’ 

Section 460.5(a)(3) (R-value Tests) 
Loose-Fill Settling: The Commission is 

amending § 460.5(a)(3) to eliminate the 
obsolete reference to the Government 
Services Administration (‘‘GSA’’) 
specifications for measuring the settling 
of loose-fill insulation and to insert 
language indicating that industry 
members must take into account the 
effects of settling on the R-value for 
loose-fill mineral wool, self-supported 
spray-applied cellulose and stabilized 
cellulose products [see section V.C.2. of 
this document]. 

Section 460.5(a)(4) (R-value Tests) 
Tests for Spray-Applied Cellulose 

Insulation: The Commission is adding a 
new paragraph, § 460.5(a)(4), which 
requires that tests for self-supported 
spray-applied cellulose be conducted at 
the settled density determined pursuant 
to ASTM C 1149–02 (‘‘Self-supported 
Spray Applied Cellulosic Thermal 
Insulation’’) [see section V.C.2. of this 
document]. 

Section 460.5(a)(5) (R-value Tests) 
Loose-Fill Initial Installed Thickness: 

A new provision (§ 460.5(a)(5)) requires 
loose-fill insulation manufacturers to 
determine initial installed thickness for 
their product pursuant to ASTM C 

1374–03, ‘‘Standard Test Method for 
Determination of Installed Thickness of 
Pneumatically Applied Loose-Fill 
Building Insulation,’’ for R-values of 13, 
19, 22, 30, 38, 49, and any other R-
values provided on the product’s label 
pursuant to § 460.12 [see section 
V.C.2.c. of this document]. 

Section 460.5(b) and Section 460.5(c) 
(R-value Tests) 

The sections applicable to reflective 
insulations have been reorganized and 
amended as follows: 

Tests for Single Sheet Aluminum Foil 
Systems: Section 460.5(c) is 
redesignated as § 460.5(b) and amended 
to require that single sheet systems of 
aluminum foil be tested under ASTM C 
1371–04a [see section V.D.3. of this 
document]. 

Tests for Multiple Sheet Aluminum 
Foil Systems: Section 460.5(b) is 
redesignated as § 460.5(c) and amended 
to indicate that aluminum foil systems 
with more than one sheet, and single 
sheet systems of aluminum foil that are 
intended for applications that do not 
meet the conditions specified in the 
tables in the most recent edition of the 
ASHRAE Handbook, must be tested 
with ASTM C 1363–97, ‘‘Standard Test 
Method for the Thermal Performance of 
Building Assemblies by Means of a Hot 
Box Apparatus,’’ in a test panel 
constructed according to ASTM C 1224–
03, ‘‘Standard Specification for 
Reflective Insulation for Building 
Applications,’’ and under the test 
conditions specified in ASTM C 1224–
03. Further, to obtain the R-value from 
the results of those tests, sellers must 
use the formula specified in ASTM C 
1224–03. This amendment eliminates 
the references to ASTM C 236–89 and 
ASTM C 976–90 that are currently 
applicable to these products [see section 
V.D.3. of this document]. 

Section 460.5(d) (R-value Tests) 

Insulation Material With Foil Facings 
and Air Space: Section 460.5(d)(1) is 
amended to eliminate references to 
ASTM C 236–89 and ASTM C 976–90 
and replace them with ASTM C 1363–
97, ‘‘Standard Test Method for the 
Thermal Performance of Building 
Assemblies by Means of a Hot Box 
Apparatus’’ [see section V.D.3. of this 
document]. 

Section 460.5(e) (R-value Tests) 

Incorporation by Reference: A new 
paragraph (e) is added to consolidate 
information regarding incorporation by 
reference approvals provided by the 
Office of the Federal Register [see 
section V.F. of this document]. 
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7 AFM Corporation; ASTM International; 
Advanced Foil Systems, Inc. (‘‘AFS’’); Cellulose 
Insulation Manufacturers Association (‘‘CIMA’’); 
ConsultMort, Inc. (‘‘ConsultMort’’); Expanded 
Polystyrene Molders Association (‘‘EPSMA’’); 
Extruded Polystyrene Foam Alliance (‘‘XPSA’’); 
U.S. Green Fiber (late-filed comment); Honeywell 
Chemicals; Insulation Contractors Association of 
America (‘‘ICAA’’); North American Insulation 
Manufacturers Association (‘‘NAIMA’’) (including 
initial comment and late-filed comment); Pactiv 
Building Products; Polyisocyanurate Insulation 
Manufacturers Association (‘‘PIMA’’); R&D 
Services, Inc. (including initial comment and late-
filed comment); Rockwool International; and Spray 
Polyurethane Foam Alliance (‘‘SPFA’’). These 
comments are on the public record and are 
available online at www.ftc.gov/energy. Paper 
versions are also available for public inspection in 
accordance with the Freedom of Information Act, 5 
U.S.C. 552, and the Commission’s Rules of Practice, 
16 CFR 4.11, at the Consumer Response Center, 
Public Reference Section, Room 130, Federal Trade 
Commission, 600 Pennsylvania Avenue, NW., 
Washington, DC. The comments are organized 
under the Labeling and Advertising of Home 
Insulation Rule (‘‘The R-value Rule’’), Matter No. 
R811001.

Section 460.8 

R-Value Tolerances for 
Manufacturers: The Rule’s tolerance 
provision is amended to clarify that 
manufacturers of home insulation are 
prohibited from selling individual 
specimens of insulation with an R-value 
more than 10% below the R-value 
shown in a label, fact sheet, ad, or other 
promotional material for that insulation 
[see section V.D.2. of this document].

Section 460.12 (Labels) 

Labels for Batts and Blankets: The 
Commission is amending the paragraph 
at § 460.12(b)(1) to indicate that it 
applies to batts and blankets of any 
type, not just to those made of mineral 
fiber [see section V.E.1.a. of this 
document]. 

Loose-Fill Labels: The Commission is 
amending § 460.12 to eliminate certain 
information requirements on charts for 
loose-fill cellulose insulation. The 
amendment requires charts for all forms 
of loose-fill insulation to show the 
minimum thickness, maximum net 
coverage area, number of bags per 1,000 
square feet, and minimum weight per 
square foot at R-values of 13, 19, 22, 30, 
38, and 49. The amendment also 
requires the labels for loose-fill 
insulation to display initial installed 
thickness information, determined 
pursuant to ASTM C 1374, ‘‘Standard 
Test Method for Determination of 
Installed Thickness of Pneumatically 
Applied Loose-Fill Building 
Insulation,’’ which installers must use 
for loose-fill products [see section 
V.E.1.b. of this document]. 

Section 460.13 (Fact Sheets) 

Urea-Based Foam Insulations: Section 
460.13 is amended to eliminate the 
requirements related to urea-based foam 
insulation [see section V.E.1.c. of this 
document]. 

Section 460.14 (How Retailers Must 
Handle Fact Sheets) 

Retailers’ Responsibilities for Fact 
Sheets: The Commission is amending 
this section to exempt retailers from 
making fact sheets available to 
customers, if they display insulation 
packages (containing the same 
information required in fact sheets) on 
the sales floor where insulation 
customers are likely to notice them [see 
section V.E.4. of this document]. 

Section 460.17 (What Installers Must 
Tell Their Customers) 

Initial Installed Thickness: This 
section is amended to require installers 
to provide customers with initial 
installed thickness information for 

loose-fill insulation [see section V.C.2.c. 
of this document]. 

Sections 460.18 (Insulation Ads) and 
460.19 (Savings Claims) 

Affirmative Disclosures for Radio Ads: 
The Commission is eliminating the 
affirmative disclosure requirements for 
radio ads in §§ 460.18 and 460.19 [see 
section V.E.2. of this document]. 

Urea-Based Foam Insulations: Section 
460.18 is amended to eliminate 
paragraph (e) which addresses urea-
based insulation [see section V.E.1.c. of 
this document]. 

Section 460.23(a) (Other Laws, Rules, 
and Orders) 

The Commission amends paragraph 
(a) to correct a typographical error. 

V. Discussion of Comments and Final 
Amendments 

The Commission received 16 
comments in response to the NPR.7 
These comments and the final 
amendments are discussed below:

A. Disclosing Thermal Performance of 
Non-Residential Insulations 

Background 
In the NPR, the Commission indicated 

that it did not plan to extend the Rule 
to cover the sales of insulation products 
in the commercial market. (68 FR at 
41876–41877). The Commission pointed 
out that professionals in the commercial 
field have greater knowledge than 
residential customers. In addition, there 
was no evidence indicating unfair and 
deceptive practices are prevalent in 
these markets. Accordingly, the 
Commission found that the potential 
benefits to commercial users would not 
justify the additional burdens that an 
extension of the Rule would impose. 

Comments 

Two commenters urged the 
Commission to reconsider expanding 
the Rule’s coverage to include 
insulation sold for commercial and 
industrial use. XPSA (pp. 4–5) 
recommended that the issue be reserved 
for a separate rulemaking in the future. 
XPSA believes that building 
professionals and architects mostly rely 
on manufacturers’ claims and fact sheet 
information when preparing 
specifications involving foundation, 
wall or roof systems and do not 
necessarily understand the issue of 
long-term R-value. XPSA believes it is 
nearly impossible for an architect or 
specifier to keep up to date with the 
technical data underlying such R-value 
claims. Rockwool (p. 1) also supported 
the Rule’s extension suggesting that the 
increased uniformity from such a 
change would be beneficial.

Discussion 

For reasons detailed in the NPR, the 
Commission continues to believe that it 
is not appropriate to extend the Rule to 
the commercial or industrial market. 
The Commission will continue to 
consider developments in the market 
and has not foreclosed the possibility of 
revisiting this issue in the future. The 
Commission will continue to address 
concerns in this area as they arise 
pursuant to its general authority under 
the FTC Act. 

B. Performance of Insulations in Actual 
Use 

Background 

In the ANPR, the Commission 
discussed earlier comments relating to 
seasonal factors and other variables that 
can affect the R-value of insulation 
products in actual use. (64 FR at 48027). 
Specifically, previous commenters 
identified factors that affect 
performance in attics during winter 
conditions and stated that the Rule does 
not sufficiently account for these 
factors. Some comments pointed to 
ORNL research that demonstrates a 
reduction in R-value of very low-density 
fibrous insulations installed in open or 
vented attics when the temperature 
difference between the heated area of a 
home and its cold attic becomes 
particularly great. This can occur during 
the most severe winter conditions in 
some portions of the United States. In 
the NPR, the Commission indicated that 
it did not plan to amend the Rule to 
address these concerns but explained 
that sellers may use advertising to 
distinguish their product’s performance 
from others. (68 FR at 41877–41879). 
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8 See, e.g., staff opinion letter dated May 5, 1983, 
to Manville Corporation. GSA thereafter rescinded 
its specification (along with other insulation 
specifications) and now requires that federally 
purchased insulations comply with ASTM 
insulation material specifications.

Comments 

Although the Commission did not 
specifically invite comments on this 
issue, two industry members submitted 
comments disagreeing with the 
Commission’s position in the NPR. Both 
CIMA (p. 2) and Rockwool urged that 
the Rule be amended to account for the 
performance of insulation material in 
very cold climates. Rockwool 
acknowledged that the technical issues 
involved are very complex, but 
suggested that the Rule require 
insulations to be marked with a 
warning, ‘‘Do not use below X °F.’’ 
Rockwool explained that this ‘‘cut off’’ 
temperature could be calculated by a 
simple equation or measured according 
to ASTM practice. CIMA suggested that 
the Commission specifically 
acknowledge the existence of this 
phenomenon and require manufacturers 
to provide cold weather design 
information for their products. 
According to CIMA, ASTM C 1373 
(‘‘Standard Practice for Determination of 
Thermal Resistance of Attic Insulation 
Systems Under Simulated Winter 
Conditions’’) can be used to assess the 
effect of cold weather on actual installed 
R-value. CIMA indicated that the State 
of Minnesota requires insulation 
manufacturers to provide cold weather 
design information for their products. 

The Commission notes that, in 
response to the ANPR, NAIMA and 
PIMA opposed amendments to the Rule 
addressing the insulation performance 
at high temperature differentials. (See 
68 FR 41877–41878). NAIMA contended 
that it would be impossible to specify 
new requirements to take these factors 
into account. It also believed that such 
disclosures would create consumer 
confusion rather than clarity. NAIMA 
asserted that past analysis on this issue 
suggests that very low temperatures 
rarely last long enough to result in 
significant energy loss or economic cost. 
Both NAIMA and PIMA indicated that 
ASTM C 1373 lacks application to a real 
home setting where conditions are 
variable and unpredictable. 

Discussion 

As discussed in detail in the NPR, the 
Commission understands that there are 
variables for which the uniform test 
methods specified in the Rule may not 
account, such as the design 
characteristics and geographical 
location of the building, the specific 
application in which the product is 
installed, outside and inside 
temperatures, air and moisture 
movement, installation technique, and 
others. (68 FR at 41877–41879). The 
Commission believes that accounting for 

variables (such as low temperature 
performance) in the Rule’s requirements 
would significantly complicate both 
compliance and communication to 
consumers, without necessarily 
providing a commensurate level of 
benefit. Accordingly, the Commission 
again has concluded that the Rule 
should not be expanded to address on-
site variables that might affect 
insulation performance. 

Manufacturers and other sellers may 
voluntarily provide to consumers 
additional, truthful, substantiated 
information voluntarily to consumers 
about the manner in which their 
products (or their competitors’ 
products) perform in actual use. If a 
product exhibits better performance at 
high temperature differentials than 
competing products, the manufacturer 
may provide that information to 
consumers as long as the claims are 
truthful and substantiated and 
otherwise consistent with the Rule. 

C. Disclosing R-Values That Account for 
Factors Affecting R-Value 

1. Aging of Cellular Plastics Insulations 

Background 

Certain types of cellular plastics 
insulations (polyurethane, 
polyisocyanurate, and extruded 
polystyrene boardstock insulations) are 
manufactured in a process that results 
in a gas other than normal air being 
incorporated into voids in the products. 
This gas gives the product an initial R-
value that is higher than it would have 
if the product contained normal air. The 
aging process causes the R-value of 
these insulations to decrease over time 
as the gas is replaced by normal air 
through diffusion. The length of this 
process depends on whether the 
product is faced or unfaced, the 
permeability of the facing, the thickness 
of the product, and other factors.

The current Rule addresses this aging 
process by requiring that R-value tests 
be performed on specimens that ‘‘fully 
reflect the effect of aging on the 
product’s R-value.’’ Section 460.5(a)(1) 
of the Rule allows the use of the 
‘‘accelerated aging’’ procedure in 
paragraph 4.6.4 of GSA Purchase 
Specification HH–I–530A (which was in 
effect at the time the Commission 
promulgated the Rule) as a permissible 
‘‘safe harbor’’ procedure, but also allows 
manufacturers to use ‘‘another reliable 
procedure.’’ (See 44 FR at 50227–
50228). The ‘‘accelerated’’ procedure 
was designed to age these insulations in 
a shorter period than they would age 
under normal usage conditions. Under 
the ‘‘accelerated aging’’ method in the 

GSA specification, test specimens are 
aged for 90 days at 140 °F dry heat. 

GSA amended its specification in 
1982 to allow the use of an optional 
aging procedure (in addition to the 
‘‘accelerated’’ method) under which test 
specimens are aged for six months (‘‘180 
days’’) at 73 °F ± 4 °F and 50% ± 5% 
relative humidity (with air circulation to 
expose all surfaces to the surrounding 
environmental conditions). An industry 
group, the Roof Insulation Committee of 
the Thermal Insulation Manufacturers 
Association (‘‘RIC/TIMA’’), specified the 
use of similar conditions in a technical 
bulletin it adopted at about the same 
time. In response to GSA and RIC/TIMA 
adopting the alternative 180-day aging 
procedure, the Commission’s staff 
advised home insulation sellers that the 
alternative procedure appeared to be 
reliable and could be used to age 
cellular plastics insulations. The staff 
cautioned, however, that manufacturers 
of insulations faced with materials that 
significantly retard aging may need to 
age test specimens for a longer period of 
time, and that the staff would consider 
whether the alternative procedure was 
acceptable for specific products on a 
case-by-case basis.8

As discussed in the NPR, some 
industry members have urged the 
Commission to incorporate two 
relatively new ‘‘slicing and scaling’’ test 
procedures into the Rule. (See 68 FR 
41879–41882). These procedures are 
ASTM C 1303–00 ‘‘Estimating the Long-
Term Change in the Thermal Resistance 
of Unfaced Rigid Closed Cell Plastic 
Foams by Slicing and Scaling Under 
Controlled Laboratory Conditions’’ and 
CAN/ULC–S 770 ‘‘Standard for 
Determination of Long Term Thermal 
Resistance of Closed Cell Thermal 
Insulating Foams.’’ Unlike the 
traditional accelerated aging tests, these 
newer procedures use specimens of 
reduced thickness (i.e., slices of 
material) to measure the effects of aging. 
The measurements for these slices are 
then coupled with a scaling factor to 
estimate the R-value of full thickness 
boards. According to ASTM C 1303–00, 
the test is designed to avoid problems 
identified with the accelerated aging 
tests, namely that elevated temperatures 
may not significantly accelerate the 
aging process and that these higher 
temperatures may damage the cellular 
structure of these foams. ASTM C 1303–
00 applies only to unfaced, homogenous 
materials. Its Canadian counterpart, 
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9 The Commission did not propose to require 
ASTM C 1289 (‘‘Faced Rigid Cellular 
Polyisocyanurate Thermal Insulation Board’’) as 
suggested by some commenters. The current version 
of this test procedure, ASTM C 1289–02, requires 
the use of the Canadian test procedure for aging 
(S770), which appears in C 1289 as an annex. 
Because the Commission did not propose to include 
C 1303 (or S 770) in the Rule at this time, the 
Commission refrained from proposing to require the 
same or equivalent aging procedure through C 1289.

10 AFM (p. 1); Rockwool (p. 1); and EPSMA (pp. 
1–2).

11 EPSMA (pp. 1–2).
12 EPSMA (pp. 1–2); Honeywell (pp. 2–3); and 

AFM (p. 1). AFM stated, however, that the Rule 
should not require this procedure for foam plastics 
or non-permeable faced insulations because these 
materials do not exhibit aging.

13 Rockwool (pp. 1–2); and R&D (pp. 1–2). 
According to R&D, the new test stems from twenty 
years of expensive government and industrial 
research. R&D recommended that the Commission 
specify a time period or product life span for 
reporting R-values pursuant to the test. R&D also 
noted that although the test is expensive, it has to 
be conducted only once for a specific product 
design.

14 PIMA urged the Commission to adopt the 
Canadian test despite its limited coverage to 
unfaced products. In contrast, XPSA (pp. 4–5) 
opposed the adoption of the current version ASTM 
C 1289 due to its incorporation of CAN/ULC S770. 
PIMA (p. 18) did not support adding ASTM C 1303 
to the Rule because this test method, which is 
limited to unfaced material, does not apply to most 
insulation products used in the market today. PIMA 
explained that polyiso products always have 
facings, either permeable (organic or glass facers) or 
impermeable (aluminum foil facers or facers with 
gas barriers).

15 NAIMA (p. 3); XPSA (pp. 4–5); ConsultMort; 
and Pactiv (pp. 1–2). SPFA (pp. 1–2) cautioned 
against the improper use of the ASTM C–1303 and 
S770 procedures for spray polyurethane foam 
because there is no data to indicate these methods 
accurately predict aged R-values for that product.

16 See discussion in NPR at 68 FR 41881. Pactiv 
(pp. 1–2) stated that an ASTM Task Group is 
working to resolve various technical issues 
associated with ASTM C 1303. Pactiv also said that 
the CAN/ULC S770 Task Group has revised S770 
to provide information about a positive bias 
associated with the method. Pactiv concluded that 
there is still significant work to be done on both 
tests. XPSA (pp. 2–3) also stated that bias issues 
related to S770 are under examination by industry 
members and emphasized that such issues should 
be fully addressed before the test is incorporated 
into the Rule.

CAN/ULC S770, applies to permeably-
faced polyisocyanurate (polysio), 
polyurethane, and extruded polystyrene 
foam plastic insulations. 

The comments submitted in response 
to the Commission’s ANPR identified 
disagreements within the industry 
regarding the incorporation of ASTM C 
1303 in the Rule. Some critics believe 
the relatively narrow scope of the test 
was a continuing concern while others 
criticized its cost and efficacy. In 
contrast, supporters argued it would 
improve the accuracy of the R-values 
calculated for products it covers. 

In the NPR, the Commission did not 
propose to amend § 460.5(a)(1) of the 
Rule to require the use of ASTM C 1303 
for homogeneous, unfaced, rigid closed 
cell polyurethane, polyisocyanurate, 
and extruded polystyrene insulations. 
Because ASTM C 1303 applies only to 
unfaced, homogenous material, the 
Commission observed that similar 
products (e.g., insulation boards with 
paper facing) would have to continue to 
be tested under the older approach (the 
180-day accelerated aging test). In 
essence, because it was unclear whether 
C 1303 is sufficiently broad and 
adequately developed, the Commission 
concluded it did not warrant 
incorporation into the Rule. 
Nevertheless, the NPR sought comments 
on this issue asking, in particular, about 
the scope of these standards and their 
likely impact on products sold in the 
residential market. 

Although the Commission did not 
propose to incorporate ASTM C 1303 
into the Rule, it proposed to amend the 
Rule to require tests for aging other 
types of polyurethane, 
polyisocyanurate, and extruded 
polystyrene insulation. These tests 
include ASTM C 1029–96 (‘‘Standard 
Specification for Spray-Applied Rigid 
Cellular Polyurethane Thermal 
Insulation’’), ASTM C 591–94 (‘‘Unfaced 
Preformed Rigid Cellular 
Polyisocyanurate Thermal Insulation’’), 
and ASTM C 578–95 (‘‘Standard 
Specification for Rigid, Cellular 
Polystyrene Thermal Insulation’’).9 For 
all other polyurethane, 
polyisocyanurate, and extruded 
polystyrene insulation subject to aging 
but not specifically covered by one of 
the procedures listed above, the NPR 

proposed that industry members use the 
procedure in paragraph 4.6.4 of GSA 
Specification HH–I–530A or another 
reliable procedure. The Commission 
sought comment on whether 
incorporating these procedures into the 
Rule would be appropriate and whether 
these procedures raise concerns like 
those associated with ASTM C 1303, as 
discussed above.

Comments 
The comments on aging tests for 

cellular plastic insulations reveal 
continued divisions among industry 
members. Some commenters urged the 
Commission to incorporate the newer 
slicing and scaling tests (i.e., ASTM C 
1303–00 or Can/ULC–S 770), while 
others urged the Commission not to do 
so because of concerns with the 
adequacy and scope of the new 
procedures. As for the additional 
procedures (ASTM C 578, C 1029, and 
C 591) proposed by the Commission, 
one commenter questioned their 
inclusion in the Rule because they 
contain the traditional accelerated aging 
tests (i.e., the 90 or 180-day tests). 

Commenters urging the inclusion of 
ASTM C 1303 or CAN/ULC S770 in the 
Rule contended that the older 
accelerated aging methods, presently 
required by the Rule, are outdated and 
fail to provide accurate information 
about the effects of aging on R-value.10 
One commenter suggested that existing 
requirements have created 
inconsistencies in testing and data 
reporting.11 Some of these commenters 
supported the adoption of CAN/ULC 
S770 while others urged the use of 
ASTM C 1303. Those advocating CAN/
ULC S770 believe it will reduce 
confusion and provide a uniform 
method for all cellular plastics 
manufacturers.12 Advocates of ASTM C 
1303 argued that it is an appropriate 
method to use for plastics insulation, 
and its scientific basis has been 
established for decades.13

One commenter recommended that 
the Commission designate CAN/ULC 
S770 as an ‘‘alternate method’’ for all 

permeably faced and unfaced foam 
insulation. Like other advocates of the 
Canadian test, this commenter believes 
the procedure provides a significant, 
technically supported improvement 
over the 180-day test. Polyisocyanurate 
manufacturers currently use this test for 
permeably faced polyisocyanurate 
boards, some of which are sold in the 
residential market. In addition, the 
Canadian test is now an annex to ASTM 
C1289–02 (‘‘Standard Specification for 
Faced Rigid Cellular Polyisocyanurate 
Thermal Insulation Board’’) for 
permeably-faced polyisocyanurate 
insulation products. Accordingly, this 
commenter supports the incorporation 
of ASTM C 1289 into the Rule.14

Several commenters opposed any 
amendments that would require use of 
C 1303 or S770 either as a requirement 
or as an ‘‘alternative method.’’ These 
commenters agreed with the 
Commission’s decision not to adopt 
these tests at this time.15 They noted 
ongoing efforts to reexamine these 
newer tests and recommended that the 
FTC retain existing requirements until 
ASTM C 1303 and Canadian standard 
CAN/ULC S770 gain broader acceptance 
and are widely considered to be 
technically sound.16 One commenter 
(ConsultMort) opposed the 
incorporation of ASTM C 1303 because 
it applies only to unfaced homogeneous 
materials, does not take into account all 
relevant factors, and does not establish 
a specific time frame for making product 
comparisons. The slicing and scaling 
methods, in ConsultMort’s view, are 
better left to research, engineering and 
systems design professionals who are 
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17 XPSA (pp. 2–3). Pactiv (pp. 1–2).
18 PIMA (p. 17).
19 XPSA (p. 2); and Pactiv (p. 2). PIMA (p. 17), 

however, asserted that C 1303 is twice as expensive 
to perform as S770.

20 NAIMA (pp. 3–4) also noted that because the 
GSA Specification HH–I–530A referenced in the 
Rule is no longer available, the Commission should 
not continue to use it as an R-value test standard.

21 The Commission understands that GSA 
Specification HH–I–530A may have limited 
availability. the R-value Rule, however, only 
references one paragraph which states: ‘‘4.6.4 
Thermal conductivity. The thermal conductivity of 
insulation board shall be determined by the 
guarded hot plate method described in ASTM C 177 
or by the heat flow method described in ASTM C 
518. Tests shall be conducted on a 1-inch thick 
product at a mean temperature of 75 degrees F (23.8 
degrees C) after 30 days and 90 days of conditioning 
at 140 degrees F (60 degrees C) dry heat.’’

22 The 2003 version of ASTM C 578 directs the 
use of a 90 or 180 day aging period but also states 
that ASTM C 1303 may be used if the blowing agent 
is intended to be retained for longer than 180 days.

23 ‘‘Standard Specification for Cellulosic Fiber 
Loose-Fill Thermal Insulation’’ (ASTM C 739).

qualified to consider the exceptions 
referenced in these procedures.

Several commenters addressed the 
new tests’ potential impact on the R-
values of products commonly sold in 
the residential market. According to one 
commenter, ASTM C 1303 and CAN/
ULC S770 cover products that 
encompass only a small percentage of 
residential products.17 Another 
commenter reported that the various 
tests yield minimal differences in values 
for permeably faced polyiso boards at 
up to one inch thickness, but differences 
are apparent in thicker products.18 The 
comments also suggested that the costs 
for performing C 1303 or S770 are 
significant, running about $5,000 to 
$6,000 per sample and that only two or 
three third-party test laboratories are 
capable of performing them.19

Several commenters also addressed 
the other aging tests the Commission 
proposed. These procedures, ASTM C 
578, C 1029, and C 591, incorporate the 
traditional accelerated aging tests. 
NAIMA supported their incorporation, 
contending they are sufficiently 
developed to justify their incorporation 
and reflect testing improvements that 
will provide consumers with accurate 
information.20 R&D Services (pp. 1–2), 
however, took issue with the three 
proposed tests. It stated that none of 
them are adequate for determining the 
long-term thermal resistance of the 
products covered because, in part, the 
time period for aging in these tests is not 
sufficient. In addition, R&D argued that 
C 1029 does not have specific controls 
on aging and testing. R&D also 
commented that ASTM C 1289, a test 
which applies to polyisocyanurate 
boards, is not adequate for determining 
long-term thermal resistance for these 
products if they have permeable facers.

Discussion 
The Commission has considered the 

comments received on the issue of aging 
and determined not to amend the Rule 
with respect to this issue. Accordingly, 
the Commission is not adding any new 
tests governing the aging of cellular 
plastics to the Rule. The comments 
demonstrate that significant 
disagreement continues to exist 
regarding the newer long-term aging 
tests (ASTM C 1303 and CAN/ULC 
S770). The Commission understands 

that these tests are intended to address 
limitations with the traditional 
methods. The Commission does not 
believe, however, that requiring the use 
of these new methods is appropriate at 
this time. The comments highlight many 
concerns about the tests, including 
accuracy issues (potential bias in test 
results) and the need for more 
development with regard to the tests’ 
specificity. In addition, several 
commenters suggested that their 
incorporation would have limited 
impact on the claimed R-value for 
products commonly sold in the 
residential market because the tests 
would make a difference in reported R-
values for only a portion of the cellular 
plastic boards available. The 
Commission understands that the 
existing requirements do not specify 
uniform procedures under which 
cellular plastics insulation products 
must be tested. As a result, the Rule 
allows manufacturers of different 
products to base their R-values on 
different aging procedures and therefore 
they may not be fully comparable. The 
Commission recognizes that new slicing 
and scaling methods have the potential 
to improve the accuracy of required R-
value disclosures. It is premature, 
however, to mandate the use of these 
tests as legal requirements until ongoing 
work on them is completed and existing 
problems are resolved. At the same 
time, the Commission does not find that 
these newer tests (ASTM C1303 and 
CAN/ULC S770) are ‘‘unreliable’’ under 
the Rule (despite the need for 
improvements). Therefore, industry 
members already using them may 
continue to do so, and others may use 
them if they choose. The Commission 
will continue to monitor efforts in this 
area as more research is conducted and 
the existing standards are further 
developed and may revisit this matter in 
the future.21

In addition, the Commission has 
decided not to include the three 
additional test procedures contained in 
the proposed rule, ASTM C 578,22 C 
1029, and C 591 for particular product 
types. Incorporation of the proposed 

tests would codify the traditional aging 
methods for specific products covered 
by these tests. This could limit the 
ability of manufacturers of these 
products to use newer, improved tests 
in the future. Accordingly, the 
Commission has determined not to 
amend the Rule with regard to aging 
tests at this time.

Similarly, the Commission has 
decided not to amend the Rule to 
require ASTM C 1289 for 
polyisocyanurate boards, which 
includes a version of CAN/ULC S770 as 
an annex. Although some industry 
members currently use this procedure 
for certain product types (namely, 
permeably faced polyisocyanurate 
boards), the Commission believes it 
would be inappropriate to require its 
use under the Rule (whether by itself or 
as part of another test or standard) and 
sees little benefit from identifying it as 
an alternative method in the Rule text 
at this time. 

2. Loose-Fill and Stabilized Insulations 
In the original rulemaking proceeding, 

the Commission determined that all dry-
applied loose-fill insulation products 
tend to settle after installation in open 
(or unconfined) areas such as attics. (44 
FR at 50228). Settling reduces the 
product’s thickness, increases its 
density, and affects its total R-value. 
The amount of settling depends on 
several factors, including the raw 
materials and manufacturing process 
used, and the installer’s application 
techniques (which affect the insulation’s 
initial thickness and density). 

To ensure that claims made to 
consumers are based on long-term 
thickness and density after settling, 
§ 460.5(a)(2) of the Rule requires that the 
R-value of dry-applied loose-fill home 
insulations be determined at their 
‘‘settled density.’’ Manufacturers of dry-
applied loose-fill cellulose insulation 
for attic applications must test and 
disclose the R-value (as well as coverage 
area and related information) at the 
long-term, settled density determined 
according to paragraph 8 of ASTM C 
739, commonly referred to as the 
‘‘Blower Cyclone Shaker’’ (‘‘BCS’’) 
test.23 Due to the lack of a consensus-
based test procedure for the settled 
density of loose-fill mineral-fiber 
insulation, the Rule requires that 
industry members base the R-values for 
this product type on long-term thickness 
and density after settling, but does not 
specify how to determine a specimen’s 
density. Since the Commission 
promulgated the Rule, new forms of 
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24 R&D (p. 2); CIMA (p. 1); and PIMA (p. 8).
25 In initial comments and a late-filed comment 

(March 26, 2004), NAIMA submitted information 
suggesting that insulation installed in walls without 
proper drying times may lead to faster corrosion, 
more mold, and lower R-values.

26 In the NPR, the Commission did not propose 
any specific test methods for determining the long-
term density of stabilized cellulose insulation, a 
product usually used in attic applications. (68 FR 
41884–41885). One commenter, R&D (p. 3), 
suggested that the Commission require the use of 
ASTM C 1497–01 (‘‘Standard Specification for 
Cellulosic Fiber Stabilized Thermal Insulation’’) for 
determining the R-value for stabilized cellulose 
insulation. Because the Commission did not seek 
comment on this method, we decline to include it 
in the final amendments. The Commission, 
however, agrees with R&D that this test appears to 
be an appropriate method to apply in deriving R-
values for this type of insulation.

home insulation products have been 
introduced including ‘‘stabilized’’ 
cellulose and self-supported spray-
applied cellulosic insulation.

a. Settling 
In the NPR, the Commission 

addressed several issues related to the 
settling of loose-fill insulation in attics 
and stated it intended to retain the 
requirement that industry members use 
the BCS test to determine the settled 
density of cellulose loose-fill. (68 FR 
41882–41886). The Commission 
proposed to update the current 
reference to ASTM C 739 in § 460.5(a)(2) 
to reflect the most current version 
(which is now the 2003 version). The 
Commission also stated that 
manufacturers who can demonstrate 
that the BCS procedure is inappropriate 
for their products can apply for an 
exemption that would allow them to 
determine their product’s settled 
density under a more appropriate 
method (the exemption procedures are 
found in the Appendix to 16 CFR part 
460). 

Section 460.5(a)(2) of the Rule does 
not specify procedures for determining 
the settled density of loose-fill mineral 
fiber insulation products but instead 
requires that R-values for dry-applied 
loose-fill mineral fiber insulations be 
based on tests that take the adverse 
effects of settling into account. The 
Commission indicated in the ANPR that 
ORNL studies conducted during the 
1980’s demonstrate that certain loose-
fill mineral fiber insulation products 
can settle following installation, 
resulting in a reduction of R-value. (64 
FR at 48033). The settling results 
differed in amount and effect, 
depending on the type of mineral fiber 
insulations studied (e.g., fiberglass 
versus rock wool products). 

In the NPR, the Commission did not 
propose any specific test for measuring 
the settling of this insulation type 
because there is no consensus standard 
available. In its comments on the NPR, 
R&D (p. 3) asserted that a settled density 
test for fiberglass and rock wool 
insulations is needed to address the 
settling that is known to occur. The 
Commission understands R&D’s 
concerns and reiterates that industry 
members must have a reasonable basis 
for their R-value claims and take into 
account the effects of settling when 
applicable. Although the Commission 
cannot require industry members to 
develop consensus standards, it will 
monitor practices and R-value claims 
related to settling. 

The NPR proposed, however, to 
amend the Rule to eliminate the 
reference to an unnamed, future GSA 

procedure in § 460.5(a)(3) because GSA 
never issued such a procedure. The 
Commission also proposed to amend the 
Rule to specify that tests for self-
supported, spray-applied cellulose 
insulation and stabilized cellulose must 
be done on samples that fully reflect the 
effect of settling on the products’ R-
value. The Commission received four 
comments favoring these amendments 
and none opposing. The Commission 
has incorporated these amendments into 
the final rule (see § 460.5(a)(3)). 

b. Self-Supported Spray Applied 
Cellulose Insulation 

Background 

Self-supported spray applied 
cellulose insulations are generally 
sprayed onto walls, and are able to 
support themselves as applied. Such 
insulations are most often used on 
exposed walls. In the NPR, the 
Commission proposed to require the use 
of ASTM C 1149 (‘‘Standard 
Specification for Self-Supported Spray 
Applied Cellulosic Thermal Insulation’’) 
for this type of insulation. The 
procedures in paragraph 5.1 of ASTM C 
1149 require the use of the 
manufacturer’s recommended 
equipment, procedures, and maximum 
thickness when preparing test 
specimens. The Commission solicited 
comments regarding this proposed 
requirement.

Comments 

The Commission received four 
comments favoring the proposed 
requirement related to self-supported 
spray applied cellulose insulation. 
Three commenters 24 supported the 
incorporation of ASTM C 1149 into the 
Rule but suggested replacing the term 
‘‘settled density’’ with the term 
‘‘density’’ because the former term is not 
applicable to this product. NAIMA (p. 4) 
agreed with the proposal to require 
ASTM C 1149 but urged the 
Commission also to address the impact 
of settling on wet cellulose.25 It also 
suggested moisture problems may 
degrade the settled density of the 
cellulose insulation and, thus, affect R-
value. NAIMA strongly recommended 
that the Commission require each 
cellulose manufacturer to provide 
consumers with reliable drying 
guidelines since this issue directly 
impacts R-value and settled density.

Discussion 
The Commission has reviewed the 

comments and has decided to amend 
the Rule by adding § 460.5(a)(4) to 
require the use of ASTM C 1149 
(‘‘Standard Specification for Self-
Supported Spray Applied Cellulosic 
Thermal Insulation’’) for deriving the R-
value of such insulation. The 
Commission agrees with the 
commenters that this is an appropriate 
method to apply to these products. The 
term ‘‘settled’’ has been eliminated from 
this part as it does not apply to this 
material. The Commission has also 
considered NAIMA’s concerns regarding 
moisture and has decided not to amend 
the Rule with regard to this issue. The 
Commission is not willing to prescribe 
detailed requirements in this area absent 
further information and the opportunity 
for other industry members to address 
specific proposals on this issue. Further, 
if moisture damage is a problem if the 
material is not properly installed, 
manufacturers should provide 
installation instructions as a matter of 
good practice.26

c. Initial Installed Thickness 

Background 
As discussed in the NPR, the 

Commission is aware of industry 
concerns about the installation of loose-
fill insulation. (68 FR 41891–41893). For 
loose-fill insulations, the Rule currently 
requires: (1) That each manufacturer 
determine the R-value of its home 
insulation product at settled density and 
construct coverage charts showing the 
minimum settled thickness, minimum 
weight per square foot, and coverage 
area per bag for various total R-values; 
and (2) that installers measure the area 
to be covered and install the number of 
bags (and weight of insulation material) 
indicated on the product’s coverage 
chart for the total R-value desired. The 
Insulation Contractors Association of 
America (‘‘ICAA’’) has long believed 
that the Rule’s requirements make it 
very difficult for contractors to ensure 
that they have installed the correct 
amount of insulation. (68 FR at 41891–
41893). In the NPR, the Commission 
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27 ICAA (p. 15); NAIMA (p. 4); PIMA (p. 8), and 
CIMA (pp. 1–2). In a late-filed comment (July 8, 
2004), U.S. Green Fiber (p. 3), the largest cellulose 
insulation manufacturer, indicated that the addition 
of ASTM C 1374 would be ‘‘positive’’ and 
recommended its incorporation into the Rule. Green 
Fiber also described a procedure it intends to follow 
in complying with ASTM C 1374. Given the late 
timing of Green Fiber’s comment, the Commission 
has not addressed the procedure outlined in its 
letter.

28 ICAA stated that there are no other test 
procedures that should be incorporated into the 
Rule in lieu of (or in addition to) ASTM C 1374 at 

this time. ICAA wrote that ASTM members are 
working on an update to the procedure that will 
involve only very slight, non-substantive 
modifications. (ICAA, p. 19).

29 ICAA also suggested that, because the actual 
net weight in bags sometimes differs from the 
minimum net weight printed on the packaging, the 
amendment would allow customers to receive the 
contracted R-value regardless of bag weight 
deviations.

recognized that contractors may fail to 
install sufficient insulation either 
because they apply material at the 
minimum settled thickness by mistake 
or they simply provide an inadequate 
amount. (68 FR at 41892). In other 
instances, some installers 
inappropriately or inadvertently ‘‘fluff’’ 
their insulation by applying it with 
more air at a lower density. This 
practice increases thickness, at least 
initially, but reduces the necessary 
density and total R-value. It has been 
difficult for consumers to determine 
whether the correct insulation amount 
has been installed because they cannot 
rely on the installed thickness alone to 
assure they obtain the contracted-for R-
value. 

To address these concerns, the 
Commission proposed to require a 
relatively new procedure, ASTM C 1374 
(‘‘Standard Test Method for 
Determination of Installed Thickness of 
Pneumatically Applied Loose-Fill 
Building Insulation’’). This procedure 
was specifically developed to aid 
manufacturers in determining a 
product’s initial installed thickness, 
which in turn ensures that, long-term, 
consumers receive the claimed R-value. 
The Commission proposed to 
incorporate this procedure into the Rule 
and sought comments on the test. 
Specifically, the Commission proposed 
to: 

• Amend § 460.5(a) to add a new 
subsection (5) that would require 
manufacturers of loose-fill insulation to 
determine the initial installed thickness 
of their product at certain R-values 
using ASTM C 1374 (‘‘Standard Test 
Method for Determination of Installed 
Thickness of Pneumatically Applied 
Loose-Fill Building Insulation’’). 

• Amend § 460.12 (Labels) to require 
this initial installed thickness 
information on product labels. 

• Amend § 460.5(a) to require 
manufacturers of loose-fill insulation to 
determine the blowing machine 
adjustments and feed rates necessary to 
achieve the initial installed thicknesses 
and indicate such information on the 
product label.

• Amend § 460.17 to require installers 
to comply with the initial installed 
thickness directions on product labels 
and to use the blowing machine 
adjustments and feed rates specified by 
the manufacturer. 

Under the proposal, manufacturers 
would provide initial installed 
thickness information on labels and fact 
sheets pursuant to §§ 460.12 and 460.13. 
Pursuant to § 460.17, installers would 
have to follow the initial installed 
thickness information on the label to 
ensure the appropriate amount of 

insulation has been installed. They also 
would have to follow the manufacturer’s 
instructions for blowing machine 
settings. The Rule would continue to 
require installers to show fact sheets to 
consumers (§ 460.15) and provide the 
consumer with initial installed 
thickness and R-value information for 
specific jobs (§ 460.17). To improve the 
clarity of existing language in the Rule, 
the Commission also sought comment 
on changing the term ‘‘minimum 
thickness’’ in § 460.12(b)(2) to 
‘‘minimum settled thickness.’’

Although the Commission proposed 
to add disclosure requirements for 
initial installed thickness information, it 
indicated specifically that it did not 
plan to eliminate any of the existing 
disclosure requirements related to loose-
fill, such as bag count and coverage 
area. The Commission indicated that 
this information is necessary to provide 
consumers and inspectors with an 
additional means to verify that installers 
have provided an appropriate amount of 
material. Under the proposed rule, 
loose-fill cellulose insulation 
manufacturers would continue to 
conduct their R-value tests at the settled 
density using ASTM C 739, as specified 
by § 460.5(a)(2). Manufacturers of other 
loose-fill material also would have to 
continue to conduct R-value tests based 
on samples that fully reflect the effect of 
settling on the product’s R-value (see 
§ 460.5(a)(3)). The Commission sought 
comments on questions related to the 
efficacy of ASTM C 1374, and the costs 
and benefits of the Commission’s 
proposal. 

Comments 

The comments demonstrated general 
support for the Commission’s proposed 
amendments with regard to initial 
installed thickness information, 
although several commenters raised 
specific concerns with regard to blowing 
machine settings and other issues.27 
ICAA (pp. 11–23) strongly supported 
the amendment stating that the changes 
will benefit all parties because they will 
help alleviate the problems installers 
face in providing the correct amount of 
insulation.28 These include differences 

in ‘‘as designed’’ models and ‘‘as built’’ 
homes in large developments, resulting 
in the actual job site space differing 
from the ‘‘contracted for’’ space; 
increasingly complex new home plans 
that make measurements difficult; and 
problems in obtaining adequate 
measurements in some retrofit 
applications.29

ICAA (pp. 21–23) also indicated that 
incorporation of ASTM C 1374 into the 
Rule is unlikely to increase 
significantly, if it at all, the costs 
consumers will pay for loose-fill 
insulation. ICAA (p. 22) emphasized 
that the ASTM C 1374 amendment will 
not cause installers to use more loose-
fill material or cause an increase in 
installation time on any given job 
because installers will now have an 
explicit thickness target for each attic, 
and therefore the overall variance (both 
overage and underage) may be reduced. 
ICAA also believes the proposal will not 
hinder the installers’ ability to provide 
consumers coverage area information 
required by the Rule because contractors 
will continue to measure coverage area 
to estimate the volume and cost 
associated with each job. 

R&D (pp. 3–4), while agreeing 
generally that the initial installed 
thickness information would be 
beneficial, stated that the Rule should 
continue to require installers to provide 
the minimum pounds per square foot to 
insure at least a minimum settled 
thickness. R&D also raised some specific 
concerns about ASTM C 1374, 
cautioning that ‘‘there is no assurance 
that results from C 1374 will be 
consistent with the existing procedure 
for determining the settled density and 
R-value of loose-fill cellulose 
insulation.’’ R&D’s comments raise the 
possibility that the initial installed 
thickness results from ASTM C 1374 
may not necessarily be consistent with, 
for instance, the settled density results 
for cellulose yielded from ASTM C 739. 
In other words, the instructions for 
initial installed thickness for a certain 
R-value could potentially fail to 
prescribe the insulation amount 
suggested by the label’s area and bag 
count (i.e., weight) information. Despite 
this uncertainty, R&D supported the 
inclusion of initial installed thickness 
information in the Rule as a 
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30 R&D supplemented its initial letter in a late 
filed comment (March 23, 2004) stating that ASTM 
C 1374 should ‘‘be identified as a guide for 
determining installed thickness’’ and not the sole 
criterion for installers to follow.

31See also R&D (pp. 3–4) and ICAA (pp. 17–18, 
and 20).

32 R&D explained the costs arise from the 
significant capital investment in installation 
equipment required, and that a prescriptive 
requirement for blowing machine settings could 
double the cost of creating a coverage chart.

33 For instance, section 5.5 of the Test Method 
states: ‘‘The material blown for a given R-value as 
part of the installed thickness test equals the 
installed mass/unit area times the test chamber 
area. This mass can be calculated from information 
provided on the package label at the R-value 
prescribed.’’ Section 8.2 states in part: ‘‘From 
product label information, calculate the mass of 
insulation required to fill the test chamber for the 
R-value selected * * * .’’

34 The test method itself directs manufacturers to 
derive the initial installed thickness information 
using given R-values for the mass of material 
indicated on the package label (not the thickness). 
(See ASTM C 1374–03, section 5.5.) If experience 
demonstrates that there are significant 
inconsistencies between the results of the two tests, 
the Commission may consider revisiting this 
requirement.

35 The NPR indicated that manufacturers will 
continue to provide information currently required 
on loose-fill labels such as minimum settled 
thickness, maximum new coverage area, number of 
bags per 1,000 square feet, and minimum weight 
per square foot at various R-values. (68 FR at 
41893).

36 Initial installed thickness information should 
make it easier for consumers to verify they have 
received adequate insulation because they can now 
use a ruler to measure the installed thickness. 

Consumers also will continue to receive 
information regarding minimum settled thickness.

37 As indicated in the NPR (68 FR at 41893, n. 97), 
the Commission has decided to change the term 
‘‘minimum thickness’’ in § 460.12(b)(2) to 
‘‘minimum settled thickness.’’ This will improve 
the clarity of the existing language in the Rule.

‘‘recommendation’’ by manufacturers 
and urged the Commission to require 
manufacturers to provide initial 
installed thickness information that is 
consistent with the results obtained 
from settled density tests.30

Several commenters raised concerns 
with the blowing machine setting 
requirements of the Rule. For instance, 
CIMA stated that because contractors 
use more than a hundred different 
blowing machines and a machine’s 
performance changes with age and 
usage, it would be difficult for 
manufacturers to provide required 
blowing machine settings for all of 
them.31 It suggested that the 
Commission allow manufacturers to 
select one blowing machine deemed to 
be ‘‘representative’’ and publish settings 
for just that machine. Otherwise, CIMA 
asserted, manufacturers, particularly 
smaller ones, would incur significant 
financial burdens if they have to 
provide blower settings for many 
machines.32 ICAA interpreted the 
Commission’s proposal as requiring the 
disclosure of blowing machine settings 
that conform to the reporting 
requirements of ASTM C 1374, section 
11.1.4 which requires the manufacturer 
to provide information only about the 
machine settings used to conduct the 
test. ICAA suggested that the 
Commission delete reference to blowing 
machine settings in § 460.17 (installer 
requirements) because it is inconsistent 
with ASTM C 1374. ICAA also 
suggested modifying the proposed 
language in 460.17, applicable to initial 
installed thickness, to read: ‘‘For loose-
fill, you must follow the manufacturer’s 
label instructions for initial installed 
thickness.’’

Discussion 
The Commission has decided to 

amend the Rule as proposed, with 
modifications to respond to the 
comments. The final rule indicates that 
manufacturers must provide blowing 
machine settings for the machine used 
in conducting the test (consistent with 
ASTM C 1374). This should address 
comments about the financial burden of 
testing with multiple blowing machines. 
Manufacturers, of course, may provide 
additional information (e.g., settings for 

additional types of machines) to aid 
installers. 

ASTM C 1374 provides a way to 
derive initial installed thickness 
measurements from the weight 
information (i.e., bag count) on a 
manufacturer’s package label (see 
sections 5.5 and 8.2) of the test 
method.33 The test method itself does 
not require the generation of specific 
information about product density, 
settled thickness, weight, or R-value. It 
assumes that manufacturers have 
already developed this information 
before they conduct the initial installed 
thickness procedure. The data generated 
by ASTM C 1374 simply adds to 
existing information on the label by 
providing installers with guidance on 
the insulation amounts they should 
install.

The Commission has considered 
R&D’s concern about possible 
inconsistencies between results yielded 
from a procedure for initial thickness 
and another for settled density. Because 
the record does not demonstrate that 
such inconsistencies will necessarily 
occur, this concern appears to reflect a 
potential issue rather than a proven 
flaw.34 Other commenters, representing 
loose-fill manufactures and installers, 
supported the test method’s use for 
labeling purposes. As proposed in the 
NPR, the Commission is retaining other 
information requirements (bags per 
square feet, etc.).35 This information 
will help contractors to install 
appropriate amounts even if 
inconsistencies arise between the initial 
and settled thickness information. This 
other information (e.g., bag count) also 
provides installers, consumers,36 and 

inspectors an additional means to verify 
that the appropriate amount of material 
has been installed. It may also 
discourage unscrupulous installers from 
intentionally altering the blowing 
machine settings to ‘‘fluff’’ material (i.e., 
increase thickness at the expense of 
density and total R-value). Although 
initial installed thickness will provide 
important guidance to installers, they 
still will have to pay attention to area 
measurements and bag counts to ensure 
they install the correct thickness and 
amount.

To avoid possible confusion, the 
Commission has not included in 
§ 460.17 the proposed requirement that 
installers follow manufacturers’ 
instructions for initial installed 
thickness information. In light of the 
comments, the Commission is 
concerned that such specific language 
may lead some installers to follow only 
the initial installed thickness 
information and ignore other important 
data on the bag label. Under the final 
rule, § 460.17 continues to direct 
installers to ‘‘use the data the 
manufacturer gives you’’ to ‘‘figure out 
the R-value of the insulation.’’ This 
language is sufficient to direct installers 
to follow the manufacturers’ 
instructions including information 
about coverage area, weight, and initial 
installed thickness.37

D. Other Testing Requirements 

1. Test Temperature Differential 

Background 
In the NPR, the Commission indicated 

that it did not propose to amend the 
Rule with regard to the required mean 
test temperature (75°) for R-value tests. 
(68 FR at 41887). The current Rule, 
however, does not require a specific 
temperature differential (i.e., the 
temperature difference between the hot 
and cold surface during testing) in 
conducting the § 460.5(a) tests. In the 
NPR, the Commission proposed to 
require that tests be conducted with a 
temperature differential of 50 °F plus or 
minus 10 °F because the thermal 
properties of a specimen may change 
both with mean temperature and with 
the temperature difference across the 
test specimen. 

Comments 
The comments generally supported 

requiring the performance of tests using 
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38 NAIMA (p. 3) (Commission proposal is 
consistent with ASTM Standard Practice C 1058, 
‘‘Selecting Temperatures for Evaluating and 
Reporting Thermal Properties of Thermal 
Insulation’’ and industry practice). See also, XPSA 
(pp. 3–4) and Pactiv (p. 1).

39 Honeywell described past research suggesting 
that mean temperature has an effect on the thermal 
conductivity of rigid polyurethane foams. 
Honeywell noted that the European Union specifies 
a mean temperature of 50 °F to represent more 
adequately insulation requirements of their 
geographic region, which is similar to that of the 
northern regions of the U.S.

40 See 2001 ASHRAE Fundamentals Handbook, 
Ch. 25, Table 3.

41 The Commission did not propose a specific 
sampling procedure, stating that there was no clear 
indication that manufacturers’ implementation of 
the tolerance provision results in the selection of 
test specimens that are not representative of 
ongoing production. (68 FR at 41888).

42 XPSA (p. 4) and Pactiv (p. 2). XPSA indicated 
that this change will give flexibility to 
manufacturers and would not require a new, costly 
testing schedule.

43 In addition, PIMA (pp. 10–11) explained that 
the precision and bias of commonly used R-value 
test methods, such as ASTM C 518, are in the ±3–
5% range. It also stated that the Commission has 
not adequately defined the term ‘‘production lot’’ 
and should designate sampling procedures.

a temperature differential of 50 °F plus 
or minus 10 °F. 38 PIMA (p. 5) supported 
the proposal but noted that the Rule 
allows reflective insulation testing at a 
temperature differential of 30 °F. Given 
the need for consistency in R-value test 
conditions, PIMA questioned the 
Commission’s decision to exempt 
aluminum foil insulations from this 
standardized condition. Honeywell (pp. 
1–2) also supported the proposal but 
recommended that the Rule require 
testing at a mean temperature of 40 °F, 
in addition to the mean temperature of 
75 °F, to insure that consumers will use 
an adequate insulation amount in cold 
temperature regions.39

Discussion 
The Commission has decided to 

amend § 460.5(a), as proposed, to 
require that tests be conducted with a 
temperature differential of 50 °F plus or 
minus 10 °F. This amendment will help 
ensure the comparability of R-value 
claims for competing home insulations. 
The Commission is not, however, 
revising the Rule’s mean test 
temperature requirement, which is not 
intended to be representative of any 
particular geographical region, season, 
or actual performance conditions. 
Indeed, when the Commission initially 
promulgated the requirement, it 
concluded that requiring sellers to test 
and disclose R-values at a mean 
temperature representative of any 
specific geographical region, or season 
of the year, would yield R-value results 
that would be inappropriate for other 
regions or seasons. (44 FR at 50219 and 
50227). Further, it concluded that 
requiring sellers to test and disclose R-
values separately for different regions or 
seasons would yield multiple 
disclosures that could confuse 
consumers and perhaps discourage 
them from using R-values in making 
purchasing decisions. Although useful 
information may be derived by testing 
material at a lower mean temperature, 
the Commission believes that testing at 
additional mean temperatures could 
unduly complicate the testing and 
reporting of R-values. Manufacturers, of 
course, may take low temperature 

performance into account in advertising 
their products. (See 68 FR at 41878–
41879). 

The Commission also has decided not 
to alter the temperature differential 
requirements in the Rule for reflective 
insulations (see § 460.5(b) and (c) of the 
amended Rule) as PIMA suggested. The 
Rule’s temperature differential 
requirements for reflective insulations 
are consistent with well-established 
procedures mentioned in the Rule itself. 
For single sheet reflective products, 
§ 460.5(b) references tables in the 
American Society of Heating, 
Refrigerating and Air-Conditioning 
Engineers, Inc. (ASHRAE) 
Fundamentals Handbook that do not 
contain R-values for temperature 
differentials greater than 30 °F.40 For 
multi-sheet reflective insulations, 
§ 460.5(c) requires the use of ASTM 
1224 which itself mandates a 30 °F 
differential (see 9.7.3). It would not be 
appropriate to issue amendments 
inconsistent with these industry 
consensus standards without additional 
information about any technical 
problems caused by such changes or the 
practical benefit, if any, such 
amendments will provide for 
consumers.

2. Tolerance 

Background 
In the ANPR (64 FR at 48037–48038), 

the Commission proposed to clarify that 
the 10% tolerance provision in § 460.8 
applies to manufacturer claims and not 
to claims made by other sellers or 
installers who rely on R-value data 
provided by the manufacturer. Under 
the tolerance provision, the actual R-
value of any insulation sold to 
consumers cannot be more than 10 
percent below the R-value shown on a 
label, fact sheet, ad, or other 
promotional material for the product. 
The Commission solicited comments on 
whether it should amend the tolerance 
provision, and the benefits and burdens 
such an amendment would confer on 
consumers and insulation sellers. In 
addition, the Commission sought 
comments on whether the Rule should 
be changed with regard to sampling 
procedures. 

After analyzing the comments 
received in response to the ANPR, the 
Commission proposed to amend § 460.8 
of the Rule to clarify that the tolerance 
provision applies to manufacturers and 
the manufacturing process (not to 
installation). (68 FR at 41887). The 
Commission also proposed to amend 
§ 460.8 to require that the mean R-value 

of sampled specimens of a production 
lot meet or exceed the R-value shown in 
a label, fact sheet, ad or other 
promotional material for that insulation. 
For the purposes of the proposed 
amendment, the Commission defined 
the term ‘‘production lot’’ as a definite 
quantity of the product manufactured 
under uniform conditions of 
production. In addition, the Rule would 
continue to specify that no individual 
specimen of that insulation may have an 
R-value more than 10% below the R-
value shown in a label, fact sheet, ad, 
or other promotional material for that 
insulation.41

Comments 
The Commission received five 

comments on the tolerance issue. No 
commenters opposed the Commission’s 
proposal to clarify that the tolerance 
provision applies to manufacturers and 
not installers. Two commenters 
supported the proposal to require that 
the mean R-value of sampled specimens 
of a production lot meet or exceed the 
labeled R-value.42 Rockwool, in 
contrast, believes the proposal allows 
too many sampled specimens to fall 
below the stated R-value.

NAIMA (pp. 5–6) generally supported 
the proposal to clarify that 
manufacturers should meet 100 percent 
of labeled R-value and that the mean R-
values should meet or exceed the 
labeled R-value, but stated that the 
proposed rule language could lead to 
confusion. NAIMA warned that 
manufacturers, in attempting to meet 
the new requirement, would adjust their 
manufacturing process to yield mean R-
values above the labeled R-value 
because normal production processes 
yield normal variations that may cause 
a failure to meet the literal requirements 
of the proposed language.43 According 
to NAIMA, the Commission’s proposal 
would necessitate product design 
changes that would render most 
insulation more expensive for 
consumers.

PIMA (pp. 10–11) urged the 
Commission to retain the current 
language in the Rule which ‘‘is well 
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44 For instance, the 10% tolerance provision does 
not apply to the thickness at which loose-fill 
insulation is installed. Under the current Rule, 
loose-fill insulation must be installed at a settled 
thickness equal to or greater than the minimum 
settled thickness specified by the manufacturer.

45 SPFA (p. 1), PIMA (pp. 9–10), NAIMA (pp. 4–
5), and Pactiv (p. 2) supported the Commission’s 
proposals without elaboration. AFS noted that 
ASTM E–408 is not in use anymore and 
recommended that the Commission eliminate 
references to the test. AFS indicated that ASTM C 

Continued

understood.’’ NAIMA suggested, 
however, that the proposed rule specify 
that manufacturers must use valid 
statistical tests in their manufacturing 
process. In NAIMA’s opinion, this 
would remove the potential for 
manufacturers to make inappropriate 
assumptions about lot size, sample size, 
or sampling frequency. 

Rockwool International (pp. 1–2) 
explained that manufacturers interpret 
the existing Rule to allow the 
production to be run with a mean R-
value equal to labeled R-value. As a 
result 50% of what is delivered to the 
market is equal or better than labeled, 
while the rest is below labeled R-value. 
Rockwool explained that the change 
‘‘will raise the fraction of what is at 
labeled R-value or better to 
approximately 75% of what is put on 
the market and approximately 25% will 
be below labeled R-value.’’ Rockwool 
indicated that, ultimately, the tolerance 
rules reflect a policy decision but, in its 
view, it is reasonable to require that at 
least 90% of the production to be equal 
to or better than labeled R-value. 

Discussion 
The Commission is amending § 460.8 

to clarify that the tolerance limit applies 
to manufacturers and the manufacturing 
process (not to installation). The Rule 
will continue to allow professional 
installers and new home sellers to rely 
on the manufacturer’s installation 
instructions, unless they have reason to 
believe that the instructions are 
inaccurate or not based on the proper 
tests. The amendment clarifies that the 
tolerance is not intended to allow 
installers or new home sellers to deviate 
from the manufacturer’s installation 
instructions.44

The Commission has decided not to 
include specific language in the Rule 
related to the mean R-value of sampled 
specimens in a production lot. As the 
comments indicate, the proposed 
language has created significant 
confusion. The proposed change was 
meant to clarify existing requirements 
and foster consistency in the tolerance 
provision’s application, not to change 
the underlying tolerance requirement or 
cause changes to existing industry 
practices. The Commission’s proposal 
sought to explain that the mean R-value 
of products must meet or exceed the 
labeled R-value. According to NAIMA, 
this is the way most manufacturers 
currently interpret the Rule. The 

Commission did not intend to require 
changes in existing production 
processes due to complications caused 
by normal variation. Although NAIMA 
has suggested language to clarify the 
Commission’s intent, such language 
could also lead to confusion. In 
addition, any requirement related to the 
mean of samples in production lots 
would be difficult to implement and 
enforce without mandated sampling 
procedures. Given that the Commission 
is not amending the Rule in this regard, 
we note that the tolerance provision is 
designed to take the place of detailed 
quality control standards in the Rule. It 
does not give industry members a 
license to inflate their R-values above 
the amount determined through R-value 
testing. Rather, the testing sections 
impose two separate bases for potential 
liability. First, industry members will be 
liable if their stated R-values do not 
reflect the results of tests performed in 
accordance with the Rule. Second, if the 
Commission tests the manufacturer’s 
product, the tested R-value must be 
within 10 percent of the R-value 
represented to consumers. If the product 
is not within this 10 percent tolerance, 
the manufacturer may be liable even if 
the stated R-value accurately reflects the 
manufacturer’s test results. In that 
event, failure to pass the tolerance test 
indicates that the manufacturer’s quality 
control procedures are insufficient to 
reasonably assure consumers that they 
are receiving the represented R-value. 
(See 45 FR at 68923). 

3. Determining the Thermal 
Performance of Reflective Insulations 

Background 

There are two basic forms of reflective 
insulation products in the residential 
market: (1) Traditional single sheet and 
multi-sheet reflective insulations; and 
(2) single-sheet radiant barrier reflective 
insulations. Traditional reflective 
insulation products normally are 
installed in closed cavities, such as 
walls. The Rule requires that 
manufacturers of traditional reflective 
insulation products use specific test 
procedures to determine the R-values of 
their products, and that manufacturers 
and other sellers disclose R-values to 
consumers for specific applications. 
(See 64 FR at 48038–48039). Section 
460.5(c) of the current Rule requires the 
use of ASTM E 408 for single sheet 
systems. For reflective systems with 
more than one sheet, § 460.5(b) requires 
use of ASTM C 236 and ASTM C 976. 

In the NPR, the Commission proposed 
to reorganize §§ 460.5(b), (c), and (d) 
and make substantive changes to 
existing requirements. (68 FR at 41888–

90). Proposed § 460.5(b) would require 
that single sheet systems of aluminum 
foil (i.e., reflective material) be tested 
with ASTM C 1371, ‘‘Standard Test 
Method for Determination of Emittance 
of Materials Near Room Temperature 
Using Portable Emissometers’’ or E 408 
(as currently required). ASTM C 1371 
tests the emissivity of the foil. To get the 
R-value for a specific emissivity level, 
air space, and direction of heat flow, the 
amendment would continue to refer 
industry members to the tables in the 
most recent edition of the ASHRAE 
Handbook, if the product is intended for 
applications that meet the conditions 
specified in the tables. Industry 
members would have to use the R-value 
for 50 °F, with a temperature differential 
of 30 °F. 

In new § 460.5(c), the Commission 
proposed requiring that aluminum foil 
systems with more than one sheet, and 
single sheet systems of aluminum foil 
(i.e., reflective insulation) that are 
intended for applications that do not 
meet the conditions specified in the 
tables in the most recent edition of the 
ASHRAE Handbook, be tested with (i) 
ASTM C 1363–97, ‘‘Standard Test 
Method for the Thermal Performance of 
Building Assemblies by Means of a Hot 
Box Apparatus,’’ (ii) in a test panel 
constructed according to ASTM C 1224–
03, ‘‘Standard Specification for 
Reflective Insulation for Building 
Applications,’’ and (iii) under the test 
conditions specified in ASTM C 1224–
03. To get the R-value from the results 
of those tests, the amendment would 
require the use of the formula specified 
in ASTM C 1224–03. The tests must be 
done at a mean temperature of 75 °F, 
with a temperature differential of 30 °F.

Finally, the Commission proposed to 
amend § 460.5(d)(1) to insert a reference 
to ASTM C 1363–97, ‘‘Standard Test 
Method for the Thermal Performance of 
Building Assemblies by Means of a Hot 
Box,’’ in place of ASTM C 236–89 
(Reapproved 1993), ‘‘Standard Test 
Method for Steady-State Thermal 
Performance of Building Assemblies by 
Means of a Guarded Hot Box,’’ and 
ASTM C 976–90, ‘‘Standard Test 
Method for Steady-State Thermal 
Performance of Building Assemblies by 
Means of a Calibrated Hot Box.’’ 

Comments 
Five commenters generally supported 

the proposed amendments.45 R&D (p. 4), 

VerDate jul<14>2003 16:47 May 27, 2005 Jkt 205001 PO 00000 Frm 00013 Fmt 4701 Sfmt 4700 E:\FR\FM\31MYR2.SGM 31MYR2



31270 Federal Register / Vol. 70, No. 103 / Tuesday, May 31, 2005 / Rules and Regulations 

1371 is the appropriate, updated test to use for 
measuring surface emittance.

46 The Commission has decided to retain ASTM 
E 408 in the Rule. Although it may not be widely 
used and has largely been displaced by C 1371 (for 
measurements of emittance using portable 
emissometers), the commenters have not identified 
any negative impact from retaining this procedure 
in the Rule.

47 Section 460.12(b) refers to ‘‘mineral fiber’’ batts 
and blankets because, when the Rule was 
promulgated, the batt and blanket insulation 
products being sold in the residential market were 
mineral fiber insulation products, primarily 
fiberglass. Since then, the market has expanded to 
include other types of batt and blanket insulations.

48 See also R&D (p. 3) (specifying a minimum 
number of R-values that must be included in a 
coverage chart is appropriate, but voluntary 
disclosure of other R-values on the coverage chart 
should be allowed).

49 See ‘‘U.S. Department of Energy Recommended 
Total R-Values for New Construction Houses in Six 
Insulation Zones,’’ http://www.eere.energy.gov/
consumerinfo/energy_savers/pdfs/rvalue_map.pdf. 
See also ‘‘Insulation Fact Sheet,’’ DOE/CE–0180, 
Oct. 2002.

however, expressed concern that the 
proposed requirements for single sheet 
systems of aluminum foil are overly 
restrictive. Because the ASHRAE 
Handbook of Fundamentals references 
only four thicknesses for each heat flow 
direction, R&D urged the Commission to 
acknowledge that the footnotes in the 
Handbook allow for ‘‘interpolation and 
moderate extrapolation’’ from the data 
for those specified thicknesses.

Discussion 
The Commission has determined to 

amend the Rule as proposed because the 
amendments account for recent 
improvements in the applicable test 
procedures. In response to R&D’s 
concerns, the Commission notes that, in 
issuing these amendments, it does not 
intend to restrict the use of the tables 
only to those values specifically printed 
in the tables themselves. Rather, the 
Commission recognizes that explanatory 
information in the footnotes to the 
ASHRAE handbook allow for 
‘‘interpolation and moderate 
extrapolation’’ and would expect 
industry members to use this guidance 
in complying with the Rule.46

E. Other Disclosure Issues 

1. Disclosures on Labels and Fact Sheets 

a. Disclosures for Batt, Blanket, and 
Boardstock Insulations 

Background 
Subsections 460.12(b)(1) and (4) of the 

Rule require manufacturers to label all 
packages of ‘‘mineral fiber batts and 
blankets’’ and all boardstock insulations 
with a chart showing the R-value, 
length, width, thickness, and square feet 
of insulation in the package, and 
§ 460.13(c)(1) requires that they include 
the chart on manufacturer-provided fact 
sheets. As indicated in the ANPR, 
NAIMA recommended amending 
§ 460.12(b)(1) to apply to all batt and 
blanket insulation products by deleting 
the reference to ‘‘mineral fiber.’’ (64 FR 
at 48041). 

In the NPR, the Commission agreed 
that all types of batt and blanket 
insulations should be labeled with the 
same basic R-value and coverage area 
information, and that manufacturers’ 
fact sheets for these insulation products 
should include these disclosures. 
Therefore, the Commission proposed 

deleting the phrase ‘‘mineral fiber’’ from 
§ 460.12(b)(1). (68 FR at 41890–
41891).47

Comments 

Both PIMA (p. 11) and NAIMA (p. 7) 
supported the Commission’s proposal to 
delete ‘‘mineral fiber’’ from 
§ 460.12(b)(1) and to clarify that the 
coverage chart disclosure requirement 
applies to all types of batts and blanket 
insulation. 

Discussion 

For the reasons explained in the NPR 
and because no negative comments were 
received, the Commission has decided 
to amend § 460.12(b)(1) to require that 
all types of batt and blanket insulations 
to be labeled with the same basic R-
value and coverage area information. 
This amendment also requires that 
manufacturers’ fact sheets for these 
insulation products include these 
disclosures. 

b. Required Disclosures for Loose-fill 
Insulations 

i. R-value Disclosures 

Background 

Section 460.12(b) of the Rule requires 
that labels on loose-fill insulation 
packages disclose the minimum net 
weight of the insulation in the package 
and include a coverage chart disclosing 
minimum thickness (after settling), 
maximum net coverage area, minimum 
weight per square foot, and, for loose-fill 
cellulose insulation only, number of 
bags per 1,000 square feet for each of 
several specified total R-values for 
installation in open attics. The Rule 
specifies different total R-values for 
which the disclosures must be made for 
loose-fill cellulose insulations and other 
types of loose-fill insulations. To install 
an adequate amount of insulation, 
professional installers must calculate 
the number of square feet to be 
insulated and install the number of bags 
indicated on the manufacturer’s 
coverage chart that are necessary for the 
desired R-value (commonly referred to 
as the ‘‘bag count’’). In the NPR, the 
Commission proposed to amend 
§§ 460.12(b)(2) and (3) to require the 
same coverage charts for all types of 
loose-fill insulation (not just cellulose) 
at R-values of 11, 13, 19, 22, 24, 32, and 
40. 

Comments 

In general, commenters supported the 
Commission’s proposal to require the 
same R-value information on labels and 
fact sheets for all types of loose-fill 
insulation. ICAA (pp. 9–10) said 
disclosures based on specified R-values 
would make it easier for contractors and 
‘‘do-it-yourself’’ consumers to compare 
various products and would enhance 
competition in the market. ICAA and 
R&D (p. 3) believe any costs associated 
with this amendment will be small and 
will have little or no financial impact on 
manufacturers. ICAA and NAIMA (p. 5) 
suggested that the disclosure 
requirement for loose-fill insulations 
include R-values of 30, 38, and 49 
because these values reflect DOE’s most 
common R-value insulation 
recommendations.48

Because the proposed values differ 
from those traditionally used by 
cellulose manufacturers and specified in 
ASTM C 739 (‘‘Standard Specification 
for Cellulosic Fiber Loose-Fill Thermal 
Insulation’’), CIMA (p. 1) said that some 
cellulose insulation manufacturers 
would have to develop new coverage 
charts. To minimize the costs associated 
with developing these new charts, 
CIMA urged the Commission to give 
manufacturers a reasonable amount of 
time to comply with this change.

Discussion 

After reviewing the comments, the 
Commission has determined to 
consolidate § 460.12(b)(2) and (3) into 
§ 460.12(b)(2) and to require R-value 
disclosures at 13, 19, 22, 30, 38, and 49. 
The Commission agrees with NAIMA 
and ICAA’s suggestions to include other 
values DOE most commonly 
recommends for different regions of the 
country.49 Some of the proposed values, 
such as 24, 32, and 40, have not been 
included in the final rule because they 
do not appear in the DOE 
recommendations. Manufacturers, 
however, may include voluntarily these 
and other R-values on their labels.

The commenters provided differing 
opinions about the costs of such 
changes. Although the Commission has 
altered the final rule to be more 
consistent with commonly used R-
values, the Commission recognizes that 
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50 XPSA (p. 4), NAIMA (pp. 7–8), and PIMA (p. 
13). PIMA suggested that the FTC also consider 
issuing materials to educate consumers about the 
Rule and the information they need when 
purchasing home insulation. Over the years the 
Commission has developed a variety of consumer 
education items for insulation and other energy-
related consumer products. Many of these materials 
can be found at www.ftc.gov/energy. The 
Commission plans to continue its efforts in this area 
as appropriate.

51 The final rule language clarifies that installers 
must provide information on initial and settled 
thickness. As the Commission stated in the 
proposed notice, it did not intend to eliminate any 
existing disclosure requirements (which include 
settled thickness information) (see 68 FR at 41893).

the amendment may require 
manufacturers to change their labels and 
complete any necessary calculations for 
these new values. Accordingly, the 
Commission is making the effective date 
of the amendments announced in this 
document 180 days after publication in 
the Federal Register. 

ii. Initial Installed Thickness 

As discussed in section V.C.2.c. of 
this document, the Commission has 
amended the Rule to require 
manufacturers to provide information 
on bag labels and fact sheets related to 
the ‘‘initial installed thickness’’ of loose-
fill insulation. This requirement 
necessitates changes to § 460.12 (Labels) 
to require this new information on 
product labels. 

c. Disclosures for Urea-Based Foam 
Insulations 

In the NPR, the Commission proposed 
to delete the Rule’s disclosure 
requirements related to urea-based foam 
insulations (§§ 460.13(d) and 460.18(e)) 
(e.g., ‘‘Foam insulation shrinks after it is 
installed. This shrinkage may 
significantly reduce the R-value you 
get’’). Earlier comments recommended 
that the Commission revise the required 
statement to refer to ‘‘urea-based foam 
insulation’’ because the reference to 
‘‘foam insulation’’ implies that all foam-
type insulation products (including 
other types of cellular plastics 
insulations) shrink after installation, 
resulting in lower R-values than 
claimed. Because there is no indication 
that urea-based foam insulation is being 
sold, the Commission proposed to 
eliminate the provision completely. 

NAIMA (p. 7) and PIMA (pp. 12–13) 
supported eliminating the Rule’s 
requirements for urea-based foam 
insulation because the product is no 
longer available. Both, however, 
recommended that the Commission 
ensure that procedures are in place to 
reinstate this product category under the 
Rule should the product reappear. 
Given that commenters identified no 
reasonable expectation that such 
products will reappear on the market, 
the Commission has decided to amend 
the Rule as proposed. If necessary, 
ordinary rulemaking procedures can be 
used to address the issue if the product 
reappears. 

2. Disclosures in Advertising and Other 
Promotional Materials 

In the NPR (68 FR at 41894), the 
Commission proposed to eliminate 
current disclosure requirements for 

radio ads in §§ 460.18 and 460.19.50 
Three comments supported the 
Commission’s proposal and none 
opposed.

The Commission has decided to 
amend the Rule as proposed. There is 
no indication that the absence of 
requirements for television ads, which 
are exempt from the affirmative 
disclosure requirements pursuant to 
§§ 460.18(f) and 460.19(g), has had an 
adverse impact on consumers over the 
years. Similarly, the Commission 
expects that the elimination of radio 
disclosure requirements will have little 
impact on consumers. In addition, the 
lengthy disclosures required by 
§§ 460.18 and 460.19 are arguably more 
burdensome for radio than television 
because the disclosures must 
necessarily displace significant portions 
of the ad’s message or increase the 
duration of the ad and hence the 
advertiser’s cost. Required information 
on fact sheets, labels, and print ads will 
continue to provide consumers with 
critical performance information when 
they shop for insulation or use 
installers. 

3. Disclosures by Installers or New 
Home Sellers 

As discussed in detail in section 
V.C.2.c. above, the Commission is 
amending § 460.17 to require loose-fill 
installers to provide information to 
customers about initial installed 
thickness in addition to information 
currently required by the Rule (i.e., 
coverage area, R-value, minimum settled 
thickness, and bag count).51 In response 
to comments, the Commission has 
decided not to include proposed 
language in § 460.17 about blowing 
machine settings and the specific 
requirement related to initial installed 
thickness instructions (see section 
V.C.2.c.). Existing rule language should 
provide sufficient direction to installers 
(§ 460.17 already requires installers to 
use manufacturer data to determine the 
installed insulation R-value). In its 
comments, CIMA (p. 2) urged the 
Commission to require installers to post 

‘‘attic cards’’ for use by homeowners 
and building inspectors. Attic cards 
contain information about the installed 
insulation and are usually posted in the 
attic near the access opening for later 
reference by code inspectors and home 
owners. In the NPR, the Commission 
addressed this issue and suggested that 
requirements related to initial installed 
thickness information on the bag label 
would be a more direct approach to 
addressing the issue. (68 FR at 41895). 
Because the Commission is now 
requiring disclosures on customer 
receipts of initial installed thickness, 
the Commission has determined that the 
additional burden imposed by an attic 
card requirement is not warranted.

4. Disclosures by Retailers 

Background 

In the years since the Commission 
promulgated the Rule, the nature of 
retail sales to do-it-yourself consumers 
has changed. Now insulation packages 
are usually available to consumers 
before purchase. Section 460.14 of the 
Rule requires retailers who sell 
insulation to do-it-yourself consumers 
to make the manufacturers’ fact sheets 
available to consumers before purchase 
in any manner the retailer chooses, as 
long as consumers are likely to notice 
the fact sheets. The ANPR explained 
that the purpose of this requirement is 
to ensure that consumers have the 
information about home insulation they 
need to make cost-based purchasing 
decisions. (64 FR at 48048). When the 
Commission promulgated the Rule, 
bulky insulation packages were not 
normally available on the retail sales 
floor, so the consumer would not see the 
disclosures on labels before purchase. 
Today, retailers often sell home 
insulation directly from warehouse-type 
sales floors where consumers select the 
packages themselves. The NPR solicited 
comments on whether to amend the 
Rule to exempt retailers from making 
separate fact sheets available at the 
point of purchase if all the required fact 
sheet disclosures are made on the 
insulation package and if the insulation 
packages are available on the sales floor 
for the consumer to inspect before 
purchase. (68 FR at 41896). 

Comments 

NAIMA (p. 7) supported the 
Commission’s proposed amendment to 
exempt retailers from providing fact 
sheets when the very same information 
may be found on the bag label. It 
suggested, however, that the Rule 
clearly require manufacturers to supply 
retailers with the relevant fact sheets 
when labels lack the data required to 
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52 As indicated in the NPR, the Commission is 
also amending § 460.23 to correct a typographical 
error.

53 For instance, for foamed-in-place insulations 
(such as polyicynene), sellers must show the R-
value of the product at 31⁄2 inches (see 
§ 460.13(c)(1)).

54 Using studies and reports about the deficiency 
of insulation amounts installed in the past, ICAA’s 
1992 and 2002 analysis estimated that, if the 
proposed loose-fill labeling requirement had been 
in place beginning in 1992, residential consumers 
would have realized a total economic benefit from 
energy savings between approximately $49 million 
and $500 million over that eleven-year period.

55 ICAA indicated that the amendments for loose-
fill insulation will allow home owners to verify 
installations easily by providing them with a less 
expensive method than alternatives such as the 
existing ‘‘cookie-cutter’’ test. In its view, this will 
also decrease the costs for builders and installers by 
making it easier for professional loose-fill installers 
to provide the contracted R-value.

appear on fact sheets. PIMA (p. 12) also 
supported the proposed change as long 
as the retailer is responsible for 
determining whether the package labels 
contain the necessary information. 

Discussion 
The Commission has determined to 

amend the Rule as proposed. This 
amendment does not change the 
manufacturers’ responsibility to prepare 
and disseminate fact sheets (see 
§ 460.13). Rather, it simply gives 
individual retailers an option not to 
make fact sheets available to consumers 
if the retailer determines the package 
labels contain the information that 
would otherwise be in the fact sheets 
and the packages are displayed in a way 
that customers can obtain the required 
information prior to purchase. If a 
retailer does not want to take the time 
to compare the labels with the fact 
sheets, it can always make the fact 
sheets available to customers as 
provided by the Rule. 

F. Amendments To Update References 
to ASTM Standards 

In addition to the amendments 
discussed herein, the Commission 
proposed to amend certain Rule 
provisions to update referenced ASTM 
Standards that ASTM has reviewed and 
updated since the Rule was amended in 
1996. Several commenters expressed 
support for this proposal (see PIMA, p. 
10, ASTM, and NAIMA, p. 3 and 5). 
ASTM provided information on the 
latest version of all the standards 
mentioned in the Rule. Therefore, the 
Commission is updating the references 
to all the ASTM procedures referenced 
in the Rule. These procedures include: 
ASTM C 177–04, ‘‘Standard Test 
Method for Steady-State Heat Flux 
Measurements and Thermal 
Transmission Properties by Means of 
the Guarded-Hot-Plate Apparatus;’’ 
ASTM C 518–04, ‘‘Standard Test 
Method for Steady-State Thermal 
Transmission Properties by Means of 
the Heat Flow Meter Apparatus;’’ ASTM 
C 578–03, ‘‘Standard Specification for 
Rigid, Cellular Polystyrene Thermal 
Insulation;’’ ASTM C 591–01, ‘‘Standard 
Specification for Unfaced Preformed 
Rigid Cellular Polyisocyanurate 
Thermal Insulation;’’ ASTM C 739–03, 
‘‘Standard Specification for Cellulosic 
Fiber Loose-Fill Thermal Insulation;’’ 
ASTM C 1029–02, ‘‘Standard 
Specification for Spray-Applied Rigid 
Cellular Polyurethane Thermal 
Insulation;’’ ASTM C 1045–01, 
‘‘Standard Practice for Calculating 
Thermal Transmission Properties from 
Steady-State Conditions;’’ ASTM C 
1114–00, ‘‘Standard Test Method for 

Steady-State Thermal Transmission 
Properties by Means of the Thin-Heater 
Apparatus;’’ ASTM C 1149–02, 
‘‘Standard Specification for Self-
Supported Spray Applied Cellulosic 
Thermal Insulation;’’ ASTM C 1224–03, 
‘‘Standard Specification for Reflective 
Insulation for Building Applications;’’ 
ASTM C 1363–97, ‘‘Standard Test 
Method for the Thermal Performance of 
Building Assemblies by Means of a Hot 
Box Apparatus’’ (in place of ASTM C 
236–89 and ASTM C 976–90); ASTM C 
1371–04a, ‘‘Standard Test Method for 
Determination of Emittance of Materials 
Near Room Temperature Using Portable 
Emissometers;’’ ASTM C 1374–03, 
‘‘Standard Test Method for 
Determination of Installed Thickness of 
Pneumatically Applied Loose-Fill 
Building Insulation;’’ and ASTM E 408–
71 (Reapproved 2002), ‘‘Standard Test 
Methods for Total Normal Emittance of 
Surfaces Using Inspection-Meter 
Techniques.’’ 

The Commission has also added a 
new paragraph (e) in § 460.5 to 
consolidate information regarding 
incorporation by reference approvals 
from by the Office of the Federal 
Register.52

G. Comments on New Products 

A few comments raised issues about 
the Rule’s coverage of some new 
products in the market such as a low-
density foam for home insulation called 
‘‘polyicynene’’ and a weather resistant 
cellulose product with an aluminum 
facing called ‘‘Thermo-ply.’’ PIMA 
urged the Commission to reference 
polyicynene and Thermo-ply in the 
Rule to remove any doubt that these 
products are subject to FTC regulation. 

The Commission is aware that new 
insulation product types frequently 
appear. The requirements of the R-value 
Rule apply to any material (unless 
specifically exempted) ‘‘mainly used to 
slow down heat flow.’’ (See § 460.2). To 
the extent that the products identified 
by the commenters meet this definition, 
manufacturers and other industry 
members selling such products must 
meet all applicable requirements of the 
Rule.53 The fact that the Rule does not 
specifically mention a particular type of 
insulation does not exempt such 
products from the Rule’s coverage. 
Therefore, no amendments are needed 

to address these new products at this 
time.

H. Effective Date of Amendments 
As discussed above in section 

V.E.1.b., some commenters have 
indicated that any compliance costs 
associated with these amendments 
would be reduced if the Rule provides 
industry members with sufficient time 
to make necessary changes to their 
testing, labeling, or other practices. The 
Commission agrees with these 
commenters and has decided to make 
the effective date of these amendments 
180 days after publication, rather than 
the standard 30 days usually provided. 

VI. Regulatory Analysis and Regulatory 
Flexibility Act Requirements 

Under section 22 of the FTC Act, 15 
U.S.C. 57b, the Commission must issue 
a regulatory analysis for a proceeding to 
amend a rule only when it (1) estimates 
that the amendment will have an annual 
effect on the national economy of 
$100,000,000 or more; (2) estimates that 
the amendment will cause a substantial 
change in the cost or price of certain 
categories of goods or services; or (3) 
otherwise determines that the 
amendment will have a significant effect 
upon covered entities or upon 
consumers. 

Several commenters addressed the 
economic impact of the proposed Rule. 
In general, the commenters indicated 
that the amendments would have a 
beneficial effect but did not indicate 
that the amendments would have an 
annual impact of more than 
$100,000,000, cause substantial change 
in the cost of goods, or otherwise have 
a significant effect upon covered entities 
or consumers. ICAA (pp. 24–32), which 
focused on changes to loose-fill labeling 
requirements, stated that the 
amendments are likely to reduce energy 
bills for consumers 54 but not increase 
their costs.55

ICAA (p. 27) acknowledged that there 
are ‘‘some,’’ but only nominal, costs 
associated with performing tests on 
loose-fill insulation products under 
ASTM C 1374 and maintaining related 
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56 CIMA (p. 1) provided similar comments (see 
section V.E.1.b.i. of this document).

57 As discussed at section V.H. of this document, 
the Commission plans to provide industry members 
180 days to comply with the Rule?s new 
requirements.

58 In general, under the size standards used by the 
SBA, the ‘‘small business’’ threshold (measured in 
number of employees or average annual receipts) in 
the manufacturing industry is 500 employees; 
wholesale trade, 100 employees; general and heavy 
construction, $28.5 million (avg. annual receipts); 
and special trade contractors, $12 million. See 
generally 13 CFR part 121; and http://www.sba.gov/
size/summary-whatis.html (summary of SBA size 
standards).

59 CIMA (p. 2) and R&D (pp. 3–4) commented that 
the proposed amendments related to blowing 
machine settings may have a significant impact on 
small businesses. The Commission, however, has 
altered the final amendments to address this 
concern.

records. It suggested that the initial 
installed thickness test (ASTM C 1374) 
‘‘is quite simple to apply and does not 
require complex or expensive 
apparatus.’’ Because manufacturers 
modify product bag labels periodically, 
ICAA believes any costs associated with 
the amendments will be negligible and 
may well represent no incremental cost 
over current labeling requirements. 
ICAA also suggested that the initial cost 
of the amendments to manufacturers 
can be further minimized by allowing a 
phase-in period of up to 90-days for 
implementation of the amended rules.56

Finally, PIMA (pp. 21–22) commented 
generally that use of home insulation 
delivers a positive impact on the 
environment because it reduces the use 
of fossil fuels to heat and cool buildings. 
In its view, the R-value Rule provides a 
means to ensure the proper amount of 
insulation is installed and educates 
consumers on their insulation 
purchases. NAIMA and ICAA similarly 
provided general information about the 
benefits that insulation products have 
for pollution reduction, energy savings, 
and public health. The Commission has 
analyzed these comments and 
determined that the proposed 
amendments to the Rule will not have 
significant effects on the national 
economy, on the cost of home insulation 
products, or on covered parties or 
consumers.57 In any event, to the extent, 
if any, these final rule amendments will 
have such effects, the Commission has 
previously explained above the need 
for, and the objectives of, the final 
amendments; the regulatory alternatives 
that the Commission has considered; the 
projected benefits and adverse economic 
or other effects, if any, of the 
amendments; the reasons that the final 
amendments will attain their intended 
objectives in a manner consistent with 
applicable law; the reasons for the 
particular amendments that the agency 
has adopted; and the significant issues 
raised by public comments, including 
the Commission’s assessment of and 
response to those comments on those 
issues. See 15 U.S.C. 57b–3(a)(2).

The Regulatory Flexibility Act 
(‘‘RFA’’), 5 U.S.C. 601–12, requires that 
the agency conduct an analysis of the 
anticipated economic impact of the 
proposed amendments on small 
businesses. The purpose of a regulatory 
flexibility analysis is to ensure that the 
agency considers impact on small 
entities and examines regulatory 

alternatives that could achieve the 
regulatory purpose while minimizing 
burdens on small entities. Section 605 
of the RFA, 5 U.S.C. 605, provides that 
such an analysis is not required if the 
agency head certifies that the regulatory 
action will not have a significant 
economic impact on a substantial 
number of small entities. 

With respect to the Rule’s impact on 
small businesses, ICAA (p. 32) stated 
that very few loose-fill manufacturers 
are likely to be ‘‘small businesses’’ as 
defined by the U.S. Small Business 
Administration (‘‘SBA’’).58 Even so, 
ICAA believes that any possible adverse 
economic effects are likely to be small 
and did not identify any 
disproportionate impacts from the 
amendments on large and small builders 
or insulation contractors.59

Because the R-value Rule covers home 
insulation manufacturers and retailers, 
professional installers, new home 
sellers, and testing laboratories, the 
Commission believes that any 
amendments to the Rule may affect a 
substantial number of small businesses. 
Nevertheless, the proposed amendments 
would not appear to have a significant 
economic impact upon such entities. 
Specifically, the Commission is 
adopting only a few limited 
amendments that are designed to clarify 
the Rule, make disclosure requirements 
consistent for competing types of loose-
fill insulation products as well as batt 
and blanket insulation products, require 
the most current procedures for 
preparing R-value test specimens and 
conducting R-value tests, provide 
consumers with information about the 
initial installed thickness of loose-fill 
insulation, and provide retailers with an 
optional method for satisfying the Rule’s 
fact sheet disclosure requirement. The 
Commission concluded that the 
proposed amendments will not have a 
significant or disproportionate impact 
on the costs of small manufacturers, 
retailers, installers, new home sellers, 
and testers of home insulation products. 
Based on available information, 
therefore, the Commission certifies that 
the R-value Rule amendments published 

in this document will not have a 
significant economic impact on a 
substantial number of small businesses. 

Nonetheless, to ensure that no such 
impact, if any, has been overlooked, the 
Commission has conducted the 
following final regulatory flexibility 
analysis, as summarized below. 

A. Need for and Objectives of the Rule 
As previously discussed, the 

Commission is issuing these 
amendments to streamline and increase 
the Rule’s benefits for consumers and 
sellers, minimize its costs, and respond 
to the development and utilization of 
new technologies to make homes more 
energy efficient and less costly to heat 
and cool. 

B. Significant Issues Raised by Public 
Comment, Summary of the Agency’s 
Assessment of These Issues, and 
Changes, if any, Made in Response to 
Such Comments 

The Commission has reviewed the 
comments received and made changes 
to the proposed rule as appropriate. 
Section V of this notice contains a 
detailed discussion of the comments 
and the Commission’s responses. 

C. Description and Estimate of Number 
of Small Entities Subject of the Final 
Rule or Explanation Why No Estimate Is 
Available 

In general, under the size standards 
used by the SBA, the ‘‘small business’’ 
threshold (measured in number of 
employees or average annual receipts) 
in the manufacturing industry is 500 
employees; wholesale trade, 100 
employees; general and heavy 
construction, $28.5 million (avg. annual 
receipts); and special trade contractors, 
$12 million. See generally 13 CFR part 
121. The Commission estimates that 
there are fewer than 170,000 small 
entities subject to the R-value Rule (see 
67 FR 45734, 45736 (July 10, 2002)). 
These entities include insulation 
manufacturers and their testing 
laboratories, insulation installers, new 
home builders/sellers of site-built 
homes, manufactured housing dealers, 
and retail sellers. 

D. Description of the Projected 
Reporting, Recordkeeping, and Other 
Compliance Requirements of the Rule, 
Including an Estimate of the Classes of 
Small Entities That Will Be Subject to 
the Rule and the Type of Professional 
Skills That Will Be Necessary To 
Comply 

As discussed in the Paperwork 
Reduction Act analysis of this notice 
(section VII.), the amendments will 
make minor changes to the reporting, 
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recordkeeping, and other compliance 
requirements of the Rule. This may 
affect some small entities such as 
certain manufacturers and installers. In 
addition, some of the new testing 
requirements for manufacturers may 
require engineering skills (although it is 
likely that affected entities have access 
to such skills in their current 
operations). The incremental cost of the 
amendments is difficult to estimate. As 
suggested by the comments, however, 
the Commission expects that the added 
costs of the amendments will be very 
small.

E. Steps the Agency Has Taken To 
Minimize Any Significant Economic 
Impact on Small Entities, Consistent 
With the Stated Objectives of the 
Applicable Statutes, Including the 
Factual, Policy and Legal Reasons for 
Selecting the Alternative(s) Finally 
Adopted, and Why Each of the 
Significant Alternatives, if Any, Was 
Rejected 

In response to comments, the 
Commission has extended the effective 
date of these amendments to 180 days 
after publication to minimize the Rule’s 
impact on small entities. This extended 
date will provide manufacturers with 
more time to complete the new test 
required by the amendments. This 
should reduce the burden by allowing 
businesses to determine the best and 
most cost-effective means to comply. In 
developing these final amendments, the 
Commission has sought to minimize the 
burden on small businesses while 
achieving the intended objectives of the 
Rule. For example, the Commission has 
amended § 460.14 to exempt retailers 
from making separate fact sheets 
available at the point of purchase if all 
the required fact sheet disclosures are 
made on the insulation package and if 
the insulation packages are available on 
the sales floor for the consumer to 
inspect before purchase. In addition, the 
Commission has decided not to amend 
the tolerance provision (§ 460.8) as 
proposed to avoid confusion and 
unnecessary costs the changes could 
have imposed on companies subject to 
the Rule. 

VII. Paperwork Reduction Act 
The R-value Rule contains various 

information collection requirements for 
which the Commission has obtained 
clearance under the Paperwork 
Reduction Act, 44 U.S.C. 3501 et seq., 
Office of Management and Budget 
(‘‘OMB’’) Control Number 3084–0109. 
The Commission believed that the 
proposed rule amendments would not 
substantially or materially modify the 
collection of information and related 

burden estimates but sought comments 
on any paperwork burden related to the 
proposed changes to ensure that no 
significant paperwork burden was being 
overlooked. (68 FR at 41897). In 
response, PIMA (pp. 21–22) indicated 
that there would be no additional 
paperwork burdens associated with the 
proposed changes. Similarly, ICAA (p. 
26) did not identify any paperwork 
burden requirements beyond those 
already identified by the Commission in 
the proposed rule. ICAA (p. 27) also 
acknowledged that there may be ‘‘some 
costs’’ associated with the new loose-fill 
requirements but such costs would be 
nominal. 

The Commission is adopting a limited 
number of final rule amendments that 
are designed to clarify the Rule, make 
disclosure requirements consistent for 
competing types of loose-fill insulation 
products and batt and blanket insulation 
products, require the most current 
procedures for preparing R-value test 
specimens and conducting R-value tests, 
require initial installed thickness 
information for loose-fill insulations, 
eliminate disclosure requirements for 
radio ads, provide retailers with a 
method that decreases their compliance 
burden, and additional minor 
clarifications and changes. 

The Commission believes that any 
additional burden resulting from certain 
amendments will be offset (or possibly 
exceeded) by other amendments that 
eliminate disclosure requirements for 
radio ads and relieve retailers from 
providing fact sheets for customers 
under certain circumstances. The new 
labeling, testing, and recordkeeping 
requirements for loose-fill 
manufacturers affect a subset of the 
manufacturers in the industry, and 
according to most comments, would not 
impose a significant burden. Although 
those few manufacturers producing 
batts or blankets from materials other 
than mineral fiber may have to add 
information to their coverage charts, the 
Commission believes, based on staff’s 
knowledge of the industry that at least 
some of these entities voluntarily are 
providing this information already. In 
addition, ICAA, an installer association, 
did not identify an increase in 
paperwork burden for installers. 

The rule amendments eliminating 
disclosure requirements for radio ads 
and relieving retailers from providing 
fact sheets in certain circumstances will 
decrease burden and will affect many 
more industry members than the small 
subset of loose-fill manufacturers who 
may have an increased burden. In sum, 
the net effect of the rule amendments 
will not increase burden under the 
Paperwork Reduction Act.

List of Subjects in 16 CFR Part 460 

Advertising, Incorporation by 
reference, Insulation, Labeling, 
Reporting and recordkeeping 
requirements, Trade practices.

VIII. Final Rule Language

� For the reasons set out in this 
document, the Commission is adopting 
the following amendments to 16 CFR 
part 460.

PART 460—LABELING AND 
ADVERTISING OF HOME INSULATION

� 1. The authority citation for part 460 
continues to read as follows:

Authority: 38 Stat. 717, as amended (15 
U.S.C. 41 et seq.).

� 2. Revise § 460.1 to read as follows:

§ 460.1 What this regulation does. 

This regulation deals with home 
insulation labels, fact sheets, ads, and 
other promotional materials in or 
affecting commerce, as ‘‘commerce’’ is 
defined in the Federal Trade 
Commission Act. If you are covered by 
this regulation, breaking any of its rules 
is an unfair and deceptive act or 
practice or an unfair method of 
competition under section 5 of that Act. 
You can be fined heavily (up to $11,000 
plus an adjustment for inflation, under 
§ 1.98 of this chapter) each time you 
break a rule.
� 3. Revise § 460.5 to read as follows:

460.5 R-value tests. 
R-value measures resistance to heat 

flow. R-values given in labels, fact 
sheets, ads, or other promotional 
materials must be based on tests done 
under the methods listed below. They 
were designed by the American Society 
of Testing and Materials (ASTM). The 
test methods are: 

(a) All types of insulation except 
aluminum foil must be tested with 
ASTM C 177–04, ‘‘Standard Test 
Method for Steady-State Heat Flux 
Measurements and Thermal 
Transmission Properties by Means of 
the Guarded-Hot-Plate Apparatus;’’ 
ASTM C 518–04, ‘‘Standard Test 
Method for Steady-State Thermal 
Transmission Properties by Means of 
the Heat Flow Meter Apparatus;’’ ASTM 
C 1363–97, ‘‘Standard Test Method for 
the Thermal Performance of Building 
Assemblies by Means of a Hot Box 
Apparatus’’ or ASTM C 1114–00, 
‘‘Standard Test Method for Steady-State 
Thermal Transmission Properties by 
Means of the Thin-Heater Apparatus.’’ 
The tests must be done at a mean 
temperature of 75 [degrees] Fahrenheit 
and with a temperature differential of 50 
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[degrees] Fahrenheit plus or minus 10 
degrees Fahrenheit. The tests must be 
done on the insulation material alone 
(excluding any airspace). R-values 
(‘‘thermal resistance’’) based upon heat 
flux measurements according to ASTM 
C 177–04 or ASTM C 518–04 must be 
reported only in accordance with the 
requirements and restrictions of ASTM 
C 1045–01, ‘‘Standard Practice for 
Calculating Thermal Transmission 
Properties from Steady-State 
Conditions.’’ 

(1) For polyurethane, 
polyisocyanurate, and extruded 
polystyrene, the tests must be done on 
samples that fully reflect the effect of 
aging on the product’s R-value. To age 
the sample, follow the procedure in 
paragraph 4.6.4 of GSA Specification 
HH–I–530A, or another reliable 
procedure. 

(2) For loose-fill cellulose, the tests 
must be done at the settled density 
determined under paragraph 8 of ASTM 
C 739–03, ‘‘Standard Specification for 
Cellulosic Fiber Loose-Fill Thermal 
Insulation.’’ 

(3) For loose-fill mineral wool, self-
supported, spray-applied cellulose, and 
stabilized cellulose, the tests must be 
done on samples that fully reflect the 
effect of settling on the product’s R-
value. 

(4) For self-supported spray-applied 
cellulose, the tests must be done at the 
density determined pursuant to ASTM 
C 1149–02, ‘‘Standard Specification for 
Self-Supported Spray Applied 
Cellulosic Thermal Insulation.’’ 

(5) For loose-fill insulations, the 
initial installed thickness for the 
product must be determined pursuant to 
ASTM C 1374–03, ‘‘Standard Test 
Method for Determination of Installed 
Thickness of Pneumatically Applied 
Loose-Fill Building Insulation,’’ for R-
values of 13, 19, 22, 30, 38, 49 and any 
other R-values provided on the 
product’s label pursuant to § 460.12. 

(b) Single sheet systems of aluminum 
foil must be tested with ASTM E 408–
71 (Reapproved 2002), ‘‘Standard Test 
Methods for Total Normal Emittance of 
Surfaces Using Inspection-Meter 
Techniques,’’ or ASTM C 1371–04a, 
‘‘Standard Test Method for 
Determination of Emittance of Materials 
Near Room Temperature Using Portable 
Emissometers.’’ This tests the emissivity 
of the foil—its power to radiate heat. To 
get the R-value for a specific emissivity 
level, air space, and direction of heat 
flow, use the tables in the most recent 
edition of the American Society of 
Heating, Refrigerating, and Air-
Conditioning Engineers’ (ASHRAE) 
Fundamentals Handbook, if the product 
is intended for applications that meet 

the conditions specified in the tables. 
You must use the R-value shown for 
50[degrees] Fahrenheit, with a 
temperature differential of 30[degrees] 
Fahrenheit. 

(c) Aluminum foil systems with more 
than one sheet, and single sheet systems 
of aluminum foil that are intended for 
applications that do not meet the 
conditions specified in the tables in the 
most recent edition of the ASHRAE 
Fundamentals Handbook, must be 
tested with ASTM C 1363–97, 
‘‘Standard Test Method for the Thermal 
Performance of Building Assemblies by 
Means of a Hot Box Apparatus,’’ in a 
test panel constructed according to 
ASTM C 1224–03, ‘‘Standard 
Specification for Reflective Insulation 
for Building Applications,’’ and under 
the test conditions specified in ASTM C 
1224–03. To get the R-value from the 
results of those tests, use the formula 
specified in ASTM C 1224–03. 

(d) For insulation materials with foil 
facings, you must test the R-value of the 
material alone (excluding any air 
spaces) under the methods listed in 
paragraph (a) of this section. You can 
also determine the R-value of the 
material in conjunction with an air 
space. You can use one of two methods 
to do this: 

(1) You can test the system, with its 
air space, under ASTM C 1363–97, 
‘‘Standard Test Method for the Thermal 
Performance of Building Assemblies by 
Means of a Hot Box Apparatus,’’ which 
is incorporated by reference in 
paragraph (a) of this section. If you do 
this, you must follow the rules in 
paragraph (a) of this section on 
temperature, aging and settled density. 

(2) You can add up the tested R-value 
of the material and the R-value of the air 
space. To get the R-value for the air 
space, you must follow the rules in 
paragraph (b) of this section.

(e) The standards listed above are 
incorporated by reference into this 
section. These incorporations by 
reference were approved by the Director 
of the Federal Register in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
Copies may be inspected at the Federal 
Trade Commission, Consumer Response 
Center, Room 130, 600 Pennsylvania 
Avenue, NW., Washington, DC 20580, 
or at the National Archives and Records 
Administration (NARA). For 
information on the availability of this 
material at NARA, call (202) 741–6030, 
or go to: http://www.archives.gov/
federal_register/
code_of_federal_regulations/
ibr_locations.html. Copies of materials 
and standards incorporated by reference 
may be obtained from the issuing 
organizations listed in this section. 

(1) The American Society of Testing 
and Materials, 100 Barr Harbor Drive, 
P.O. Box C700, West Conshocken, PA 
19428–2959. 

(i) ASTM C 177–04, ‘‘Standard Test 
Method for Steady-State Heat Flux 
Measurements and Thermal 
Transmission Properties by Means of 
the Guarded-Hot-Plate Apparatus.’’ 

(ii) ASTM C 518–04, ‘‘Standard Test 
Method for Steady-State Thermal 
Transmission Properties by Means of 
the Heat Flow Meter Apparatus.’’ 

(iii) ASTM C 739–03, ‘‘Standard 
Specification for Cellulosic Fiber Loose-
Fill Thermal Insulation.’’ 

(iv) ASTM C 1045–01, ‘‘Standard 
Practice for Calculating Thermal 
Transmission Properties from Steady-
State Conditions.’’ 

(v) ASTM C 1114–00, ‘‘Standard Test 
Method for Steady-State Thermal 
Transmission Properties by Means of 
the Thin-Heater Apparatus.’’ 

(vi) ASTM C 1149–02, ‘‘Standard 
Specification for Self-Supported Spray 
Applied Cellulosic Thermal Insulation.’’ 

(vii) ASTM C 1224–03, ‘‘Standard 
Specification for Reflective Insulation 
for Building Applications.’’ 

(viii) ASTM C 1363–97, ‘‘Standard 
Test Method for the Thermal 
Performance of Building Assemblies by 
Means of a Hot Box Apparatus.’’ 

(ix) ASTM C 1371–04a, ‘‘Standard 
Test Method for Determination of 
Emittance of Materials Near Room 
Temperature Using Portable 
Emissometers.’’ 

(x) ASTM C 1374–03, ‘‘Standard Test 
Method for Determination of Installed 
Thickness of Pneumatically Applied 
Loose-Fill Building Insulation.’’ 

(xi) ASTM E 408–71 (Reapproved 
2002), ‘‘Standard Test Methods for Total 
Normal Emittance of Surfaces Using 
Inspection-Meter Techniques.’’ 

(2) U.S. General Services 
Administration (GSA), 1800 F Street, 
NW., Washington, DC 20405. 

(i) GSA Specification HH–I–530A, 
Federal Specification, Insulation Board, 
Thermal (Urethane), November 22, 
1971. 

(ii) [Reserved]
� 4. Revise § 460.8 to read as follows:

§ 460.8 R-value tolerances. 
If you are a manufacturer of home 

insulation, no individual specimen of 
the insulation you sell can have an R-
value more than 10% below the R-value 
shown in a label, fact sheet, ad, or other 
promotional material for that insulation. 
If you are not a manufacturer, you can 
rely on the R-value data given to you by 
the manufacturer, unless you know or 
should know that the data is false or not 
based on the proper tests.
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� 5. Revise § 460.12 to read as follows:

§ 460.12 Labels. 
If you are a manufacturer, you must 

label all packages of your insulation. 
The labels must contain: 

(a) The type of insulation. 
(b) A chart showing these items: 
(1) For batts and blankets of any type: 

the R-value, length, width, thickness, 
and square feet of insulation in the 
package. 

(2) For all loose-fill insulation: the 
minimum settled thickness, initial 
installed thickness, maximum net 
coverage area, number of bags per 1,000 
square feet, and minimum weight per 
square foot at R-values of 13, 19, 22, 30, 
38, and 49. You must also give this 
information for any additional R-values 
you list on the chart. Labels for these 
products must state the minimum net 
weight of the insulation in the package. 
You must also provide information 
about the blowing machine and 
machine settings used to derive the 
initial installed thickness information. 

(3) For boardstock: the R-value, 
length, width, and thickness of the 
boards in the package, and the square 
feet of insulation in the package. 

(4) For aluminum foil: the number of 
foil sheets; the number and thickness of 
the air spaces; and the R-value provided 
by that system when the direction of 
heat flow is up, down, and horizontal. 
You can show the R-value for only one 
direction of heat flow if you clearly and 
conspicuously state that the foil can 
only be used in that application.

(5) For insulation materials with foil 
facings, you must follow the rule that 
applies to the material itself. For 
example, if you manufacture boardstock 
with a foil facing, follow paragraph 
(b)(3) of this section. You can also show 
the R-value of the insulation when it is 
installed in conjunction with an air 
space. This is its ‘‘system R-value.’’ If 
you do this, you must clearly and 
conspicuously state the conditions 
under which the system R-value can be 
attained. 

(6) For air duct insulation: the R-
value, length, width, thickness, and 
square feet of insulation in the package. 

(c) The following statement: ‘‘R means 
resistance to heat flow. The higher the 
R-value, the greater the insulating 
power.’’ 

(d) If installation instructions are 
included on the label or with the 
package, add this statement: ‘‘To get the 
marked R-value, it is essential that this 
insulation be installed properly. If you 
do it yourself, follow the instructions 
carefully.’’ 

(e) If no instructions are included, add 
this statement: ‘‘To get the marked R-
value, it is essential that this insulation 
be installed properly. If you do it 
yourself, get instructions and follow 
them carefully. Instructions do not come 
with this package.’’

§ 460.13 [Amended]

� 6. In § 460.13, remove paragraph (d) 
and redesignate paragraphs (e) and (f) as 
paragraphs (d) and (e) respectively.
� 7. Revise § 460.14 to read as follows:

§ 460.14 How retailers must handle fact 
sheets. 

If you sell insulation to do-it-yourself 
customers, you must have fact sheets for 
the insulation products you sell. You 
must make the fact sheets available to 
your customers. You can decide how to 
do this, as long as your insulation 
customers are likely to notice them. For 
example, you can put them in a display, 
and let customers take copies of them. 
You can keep them in a binder at a 
counter or service desk, and have a sign 
telling customers where the fact sheets 
are. You need not make the fact sheets 
available to customers if you display 
insulation packages on the sales floor 
where your insulation customers are 
likely to notice them and each 
individual insulation package offered 
for sale contains all package label and 
fact sheet disclosures required by 
§§ 460.12 and 460.13.
� 8. Revise § 460.17 to read as follows:

§ 460.17 What installers must tell their 
customers. 

If you are an installer, you must give 
your customers a contract or receipt for 
the insulation you install. For all 
insulation except loose-fill and 

aluminum foil, the receipt must show 
the coverage area, thickness, and R-
value of the insulation you installed. 
The receipt must be dated and signed by 
the installer. To figure out the R-value 
of the insulation, use the data that the 
manufacturer gives you. If you put 
insulation in more than one part of the 
house, put the data for each part on the 
receipt. You can do this on one receipt, 
as long as you do not add up the 
coverage areas or R-values for different 
parts of the house. Do not multiply the 
R-value for one inch by the number of 
inches you installed. For loose-fill, the 
receipt must show the coverage area, 
initial installed thickness, minimum 
settled thickness, R-value, and the 
number of bags used. For aluminum 
foil, the receipt must show the number 
and thickness of the air spaces, the 
direction of heat flow, and the R-value.
� 9. In § 460.18, paragraph (e) is 
removed, and paragraph (f) is 
redesignated as paragraph (e) and revised 
to read as follows:

§ 460.18 Insulation ads.

* * * * *
(e) The affirmative disclosure 

requirements in § 460.18 do not apply to 
ads on television or radio.
� 10. In § 460.19, paragraph (g) is revised 
to read as follows:

§ 460.19 Savings claims.

* * * * *
(g) The affirmative disclosure 

requirements in § 460.19 do not apply to 
ads on television or radio.
� 11. In § 460.23, paragraph (a) is revised 
to read as follows:

§ 460.23 Other laws, rules, and orders. 

(a) If an outstanding FTC Cease and 
Desist Order applies to you but differs 
from the rules given here, you can 
petition to amend the order.
* * * * *

By direction of the Commission. 
Donald S. Clark, 
Secretary.
[FR Doc. 05–10683 Filed 5–27–05; 8:45 am] 
BILLING CODE 6750–01–P
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OFFICE OF PERSONNEL 
MANAGEMENT 

5 CFR Parts 294, 359, 362, 451, 530, 
531, 532, 534, 536, 550, 591, 630, 831, 
and 842 

RIN 3206–AK88 

Changes in Pay Administration Rules 
for General Schedule Employees

AGENCY: Office of Personnel 
Management.
ACTION: Interim rule with request for 
comments. 

SUMMARY: The Office of Personnel 
Management is issuing interim 
regulations to implement section 301 of 
the Federal Workforce Flexibility Act of 
2004, which amends the rules governing 
pay setting for employees covered by 
the General Schedule. In particular, we 
are revising provisions related to special 
rates, locality rates, and retained rates. 
The statutory and regulatory changes are 
designed to correct a variety of pay 
administration anomalies that resulted 
in unfair pay reductions or unwarranted 
pay increases, to allow locality rates and 
special rates to be treated in similar 
ways, and to improve the operation of 
the special rates program.
DATES: Effective Date: The interim 
regulations are effective on May 1, 2005. 

Comment Date: Comments must be 
received on or before August 1, 2005.
ADDRESSES: Send or deliver written 
comments to Donald J. Winstead, 
Deputy Associate Director for Pay and 
Performance Policy, Division for 
Strategic Human Resources Policy, 
Office of Personnel Management, Room 
7H31, 1900 E Street, NW., Washington, 
DC 20415–8200, by FAX at (202) 606–
0824; or by e-mail at pay-performance-
policy@opm.gov.
FOR FURTHER INFORMATION CONTACT: 
Bryce Baker by telephone at (202) 606–
2858; by fax at (202) 606–0824; or by e-
mail at pay-performance-
policy@opm.gov.

SUPPLEMENTARY INFORMATION: The Office 
of Personnel Management (OPM) is 
issuing interim regulations to revise the 
rules that govern pay setting for Federal 
employees covered by the General 
Schedule (GS) pay system. The interim 
regulations implement the amendments 
made by section 301 of the Federal 
Workforce Flexibility Act of 2004 (Pub. 
L. 108–411, October 30, 2004), hereafter 
referred to as ‘‘the Act.’’ Section 301 
amended provisions in 5 U.S.C. chapter 
53 relating to the administration of 
special rates, locality rates, and retained 
rates. These amendments become 
effective on the first day of the first pay 

period beginning on or after April 28, 
2005—i.e., May 1, 2005. Since the 
regulations are necessary to implement 
the statutory changes, these regulations 
are issued as interim regulations that 
take effect on May 1, 2005. 

The changes made by the Act and 
these implementing regulations are 
designed to correct a variety of pay 
administration anomalies that have 
produced unfair pay reductions or 
unwarranted pay increases for 
employees in certain situations. These 
anomalies resulted largely from the 
introduction of locality pay into the 
General Schedule pay system in 1994. 
Many of the basic pay administration 
rules treated special rates under 5 U.S.C. 
5305 as rates of basic pay, but ignored 
locality rates under 5 U.S.C. 5304. A key 
objective of the Act and these 
regulations is to treat locality rates and 
special rates in similar ways—i.e., to put 
them on the same footing. This will 
result in pay rules that are more 
rational, consistent, and equitable. (See 
the legislative history of section 301 of 
Pub. L. 108–411, as documented in 
pages 17 through 22 of House Report 
108–733, October 5, 2004.)

The Act requires that, when an 
employee’s official worksite is changed 
to a new location where different pay 
schedules apply, the employee’s pay 
must be converted to the new pay 
schedules in the new location before 
processing any simultaneous pay action 
(other than a general pay adjustment). 
This geographic conversion requirement 
is found in 5 U.S.C. 5305(i), 5334(g), 
and 5363(c), as added or amended by 
the Act, and is incorporated in these 
interim regulations. Geographic 
conversion ensures that an employee 
whose official worksite is moved to a 
new location receives the same rate of 
pay as an employee at the same grade 
and step who was already stationed at 
the new location and who undergoes the 
same pay actions. 

The Act also is intended to improve 
the operation and effectiveness of the 
special rates program by allowing 
special rate determinations to be driven 
by staffing considerations rather than 
pay administration issues and by 
clarifying OPM’s authority to review 
and adjust special rates as it determines 
necessary. The Act also revises the 
special rates authority in other respects. 
For example, the Act raises the pay 
limitation on special rates from the rate 
for level V of the Executive Schedule to 
the rate for level IV of the Executive 
Schedule. The Act also allows agencies 
to ‘‘opt out’’ of special rate schedules. 

The Act makes significant changes 
related to pay retention under 5 U.S.C. 
5363. Through an amendment to 5 

U.S.C. 5302, locality payments under 5 
U.S.C. 5304 will no longer be paid on 
top of a retained rate. Rather, an 
employee’s pay retention entitlement 
will be derived from an employee’s 
payable (highest) rate of basic pay 
(including any locality rate or special 
rate) before the action triggering pay 
retention, and that entitlement will be 
compared to the highest applicable rate 
range (including a locality rate range or 
a special rate range) for the employee’s 
current position. If the pay retention 
entitlement results in a retained rate 
above the maximum rate of the highest 
applicable rate range for an employee’s 
position, that retained rate generally 
will be increased by an amount equal to 
50 percent of any increase in that 
maximum rate. A reduction in an 
employee’s payable rate of basic pay 
resulting from conversion to a lower pay 
schedule in a different geographic area 
(i.e., geographic conversion) does not 
trigger entitlement to pay retention. 
Consistent with uncodified section 
301(d)(2) of the Act, we are issuing 
regulations governing the conversion of 
any existing locality-adjusted retained 
rate to a new retained rate that is equal 
in amount. Also, various other types of 
saved rates (i.e., rates above range 
maximums) are being converted to 
retained rates under 5 U.S.C. 5363. 

We are taking this opportunity to 
reorganize the affected regulations and 
to clarify the meaning of certain 
provisions. We have replaced the verb 
‘‘shall’’ with ‘‘must’’ for added clarity 
and readability. We intend that any 
provision using the verb ‘‘must’’ has the 
same meaning and effect as previous 
provisions using ‘‘shall.’’ 

We are also taking this opportunity to 
remove regulations that are obsolete. We 
are removing subpart C of part 531, 
which dealt with special geographic 
adjustments for law enforcement 
officers (LEOs) under section 404 of the 
Federal Employees Pay Comparability 
Act of 1990. All those special 
geographic adjustments for LEOs have 
been surpassed by regular locality 
payments under 5 U.S.C. 5304. In 
addition, we are removing subpart G of 
part 531, which dealt with ‘‘continued 
rates’’—a form of saved rates that were 
created under the old interim 
geographic adjustment authority. For 
the few employees who may have an 
existing continued rate above the 
applicable rate range, the continued rate 
will be converted to a retained rate 
under 5 U.S.C. 5363, as described in the 
foregoing paragraph on pay retention 
changes. 

These interim regulations also include 
conforming changes in other parts of 
OPM’s regulations, such as corrections 
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of regulatory references and revisions of 
the definition of ‘‘rate of basic pay.’’ 

The remainder of this SUPPLEMENTARY 
INFORMATION reviews the significant 
changes made in the key affected parts 
and subparts of the regulations. 

Special Rates 
We have revised and reorganized 

OPM’s regulations on special rate 
schedules for General Schedule 
employees in part 530, subpart C. The 
revisions implement certain provisions 
in section 301 of Public Law 108–411 
and make other changes to clarify the 
rules governing these schedules. 
Following are the key provisions 
contained in the revised subpart C: 

• A special rate is defined as 
consisting of a base rate (i.e., the GS rate 
or, if applicable, the law enforcement 
officer (LEO) special base rate) and a 
special rate supplement. A special rate 
employee is entitled to the applicable 
GS rate or LEO special base rate for his 
or her grade and step, just as any other 
GS employee. A special rate employee’s 
pay entitlement differs because of the 
special rate supplement. 

• The purposes for which a special 
rate is basic pay are specified in 
regulation. In general, a special rate is 
basic pay for the same purposes as a 
locality rate. 

• An agency may choose to exclude 
its employees from coverage under a 
proposed or existing special rate 
schedule. 

• An employee is not entitled to a 
special rate if he or she is entitled to a 
higher rate of basic pay under another 
authority (e.g., a locality rate or retained 
rate). 

• A special rate may not exceed the 
rate for level IV of the Executive 
Schedule. 

• At the time of a GS annual pay 
adjustment, a special rate employee’s 
GS rate or LEO special base rate is 
adjusted. OPM determines whether the 
special rate supplement is adjusted and 
the amount of any adjusted supplement. 

• Rules for converting an employee’s 
rate of basic pay upon establishment, 
adjustment, or discontinuation of a 
special rate schedule are specified in 
subpart C. The conversion rules that 
apply to schedule adjustments 
implement 5 U.S.C. 5305(f). 

Subpart C of part 530 does not contain 
all the pay-setting rules that apply to 
special rate employees. Parts 531 and 
536 (dealing with basic pay 
administration and pay retention, 
respectively) also implement 
amendments to 5 U.S.C. 5305 made by 
Public Law 108–411. For example, 
section 5305(i) requires that a special 
rate undergo a geographic conversion 

when the employee’s official worksite is 
changed to a location where different 
pay schedules apply. This provision is 
implemented in 5 CFR 531.205. In 
addition, Public Law 108–411 amended 
the pay retention law (5 U.S.C. 5363(c)) 
to provide that a reduction in an 
employee’s special rate as a result of a 
geographic conversion is not a basis for 
pay retention. This provision is 
implemented in 5 CFR 536.303(a). 
House Report 108–733 (October 5, 2004) 
stated that section 5363(c) was 
‘‘intended to clarify that local special 
rates are a Government tool to address 
a local labor market problem, not an 
employee entitlement that employees 
should be allowed to carry to another 
area where there is no such problem’’ 
(page 19). This approach provides for 
consistent treatment of special rates and 
locality rates for pay retention purposes. 

House Report 108–733 (page 19) also 
emphasized that the amendments to 
section 5305 ‘‘would make clear that the 
Government has full authority to adjust 
or not to adjust special rate schedules 
based on staffing needs.’’ The House 
Report explained that determinations 
regarding special rate schedule 
adjustments are made solely under 
OPM’s authority in 5 U.S.C. 5305(d). 
This means OPM may make 
determinations regarding the adjustment 
of special rate supplements based on its 
assessment of staffing needs, without 
regard to the percentage increase 
applied to GS rates. (Special rate 
employees receive the same adjustment 
in their underlying GS rate as other GS 
employees. Thus, OPM’s discretion lies 
in adjusting the special rate supplement, 
which, for any given grade in a special 
rate schedule, may be a fixed-dollar 
amount or a fixed-percentage increase.) 
OPM may, at any time, conduct general 
or targeted reviews of existing special 
rate schedules and make adjustments in 
special rate supplements as it deems 
necessary.

Section 530.309, ‘‘Miscellaneous 
provisions,’’ is patterned after a parallel 
section of miscellaneous provisions in 
the locality pay regulations at 5 CFR 
531.611 (which were part of the former 
locality pay regulations at 5 CFR 
531.606). 

Locality Rates 

We have revised and reorganized 
OPM’s regulations in part 531, subpart 
F, governing locality-based 
comparability payments under 5 U.S.C. 
5304. The revisions implement certain 
provisions in section 301 of Public Law 
108–411 and make other changes to 
clarify the rules governing these 
payments. Following are the key 

changes contained in the revised 
subpart F: 

• The definition of scheduled annual 
rate of pay is revised to exclude any 
retained rate. Based on amendments to 
5 U.S.C. 5302(8) and 5363, a retained 
rate is no longer supplemented by 
locality payments. Instead, a retained 
rate is a rate that is derived from an 
employee’s payable (highest) rate of 
basic pay (including any locality 
payment or special rate supplement) 
and compared to the highest applicable 
rate range for the employee’s position 
(including a locality rate range or 
special rate range). (See later discussion 
of retained rates in the ‘‘Grade and Pay 
Retention’’ section of this 
SUPPLEMENTARY INFORMATION.) 

• Section 531.608(b) makes clear that 
a special rate employee is entitled to 
any applicable locality payment on the 
same basis as any other GS employee 
(i.e., based on the employee’s 
underlying GS rate or LEO special base 
rate); however, if the locality rate 
exceeds the corresponding special rate, 
the special rate entitlement is 
terminated. 

• Section 531.609 clarifies that the 
geographic conversion principle applies 
to the conversion of an employee’s 
locality rate when his or her official 
worksite is changed to a new location 
where different pay schedules apply. 
(This is consistent with the manner in 
which locality rates have always been 
treated.) 

• Section 531.610 lists new purposes 
for which a locality rate is considered 
basic pay: (1) Applying GS pay 
administration provisions to the extent 
provided in part 531, subpart B; (2) 
applying pay administration provisions 
for prevailing rate employees that use a 
GS rate of basic pay (except as otherwise 
provided in part 532); (3) applying grade 
and pay retention provisions in 5 CFR 
part 536 (consistent with 5 U.S.C. 
5361(4) and 5363, as amended); (4) 
computing recruitment, relocation, and 
retention incentives under 5 U.S.C. 5753 
and 5754 (consistent with OPM’s 
authority under those amended sections 
of law); and (5) computing certain 
performance-based cash awards as a 
percentage of basic pay (consistent with 
5 U.S.C. 4505a, which was amended to 
eliminate the prohibition on using 
locality rates to compute such awards). 

We are inviting comments on whether 
the final regulations should make a 
change in the treatment of locality rates 
in computing danger pay allowances 
and post differentials. Since August 
2004, OPM regulations have provided 
that locality rates are considered basic 
pay in computing danger pay 
allowances and post differentials in 
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foreign areas for which the State 
Department has authorized danger pay 
allowances, as long as the employee’s 
official worksite is located in a locality 
pay area (i.e., within the 48 contiguous 
States). (See 69 FR 47353, August 5, 
2004.) However, locality rates are not 
used in computing post differentials in 
other foreign areas or in nonforeign 
areas. These interim regulations retain 
these existing policies. We note that this 
issue has limited scope, since 
employees receiving locality rates are 
eligible for post differentials only when 
they are temporarily detailed (including 
a work assignment while in temporary 
duty travel status) to a post differential 
area for at least 42 consecutive days. By 
law, locality pay does not apply to 
employees whose official worksite is 
outside the 48 contiguous States. (See 5 
U.S.C. 5304(f).)

Under these interim regulations, in 
post differential areas (foreign and 
nonforeign) where danger pay 
allowances do not apply, special rates 
are considered basic pay in computing 
post differentials, while locality rates 
are not. We invite comments on whether 
this difference in treatment is 
appropriate. 

We also invite comments on whether 
we should continue to have a different 
policy for danger pay areas than for 
other post differential areas (foreign and 
nonforeign). Should we maintain the 
existing policy of using detailed 
employees’ locality rates in computing 
danger pay allowances and post 
differentials in danger pay areas? 
Should we extend this policy to other 
post differential areas? If a policy 
determination is made to bar the use of 
locality rates in computing danger pay 
allowances or post differentials in all 
areas or to continue to bar the use of 
locality pay in computing post 
differentials in non-danger pay areas, 
should we also change the policy 
allowing detailed employees’ special 
rates to be used in such computations so 
that locality rates and special rates are 
administered consistently? Commenters 
should provide specific reasons in 
support of their position. 

Other significant clarifying changes in 
subpart F of part 531 include the 
following: 

• In § 531.607(b), we address the 
special hourly rate computations that 
apply to firefighters covered by 5 CFR 
part 550, subpart M. 

• Throughout subpart F, we replace 
the term official duty station with 
official worksite. (See especially 
§§ 531.602 and 531.605.) 

In addition to using the new term 
official worksite, these interim 
regulations also implement changes in 

determining an employee’s official 
worksite that OPM proposed on January 
5, 2005, as part of a larger notice of 
proposed rulemaking (70 FR 1068). That 
proposal would add a new § 531.605 to 
define the requirements for determining 
an employee’s official duty station 
(hereafter referred to as ‘‘official 
worksite’’) for the purpose of identifying 
an employee’s location-based pay 
entitlements, including special rate 
supplements and locality payments. The 
proposed regulations also addressed 
official worksite determinations for 
employees temporarily working at other 
locations and teleworking from an 
alternative worksite. We received 
comments on this part of our proposal 
from four agencies, one employee 
union, and two individuals. 

An agency felt that the determination 
of an employee’s official worksite for 
pay purposes should be made by 
individual agencies and not be subject 
to Governmentwide regulations. We do 
not agree. The regulations provide 
agencies a degree of flexibility in 
determining an employee’s official 
worksite. However, providing certain 
specific criteria in regulations is 
essential to ensure that agencies pay 
employees fairly and consistently, 
especially in situations such as telework 
arrangements. 

An agency recommended that 
§ 531.605 be revised to permit an agency 
to leave the official worksite unchanged 
during the temporary assignment of an 
employee to a position of record in a 
different location when relocation 
expenses under 5 U.S.C. 5737 are not 
authorized. The agency correctly stated 
that under current policy, when an 
employee is temporarily promoted or 
reassigned (not detailed) to a position in 
a different geographic location, the 
position to which temporarily promoted 
or reassigned must be the employee’s 
position of record for pay purposes. 
(Generally, if detailed, an employee is 
paid based on his or her permanent 
position of record, including the 
location-based pay entitlements 
associated with the official worksite of 
the permanent position.) Current policy 
provides that the employee must receive 
the location-based pay entitlements 
based on the official worksite of the 
temporary position of record. The 
agency believes that if the length and/
or circumstances of the temporary 
promotion or reassignment do not 
warrant payment of relocation benefits 
under 5 U.S.C. 5737, agencies should be 
able to temporarily promote or reassign 
the employee to the new position of 
record, but leave the official worksite 
unchanged. Thus, the employee would 
receive the location-based pay 

entitlements for the official worksite of 
his or her permanent position. 

We believe there are some compelling 
arguments for changing the current 
policy regarding temporary promotions 
and reassignments to positions in a 
different location so that an employee’s 
location-based pay entitlements are 
based on the official worksite of the 
employee’s permanent position (unless 
the employee is receiving relocation 
benefits under 5 U.S.C. 5737). However, 
since this interim regulation takes effect 
upon publication, we are inviting 
comments on this proposed policy 
change so that we can fully consider all 
the relevant issues before making a 
change. Any change in the final 
regulations will take into account those 
comments. 

The employee union and two 
individuals felt that official worksite 
determinations for pay purposes should 
be based on where the employee works 
most or the majority of the time. The 
commenters were particularly 
concerned that § 531.605(d) of the 
regulations would require agencies to 
designate the regular or reporting 
worksite as the employee’s official 
worksite if the employee works at that 
site at least once a week. An agency 
requested that the regulations clarify 
that teleworkers must work at the 
reporting worksite at least once a week 
on a regular and recurring schedule and 
for a full workday. 

We do not agree with using a 
majority-of-time criterion instead of a 
once-a-week criterion for determining 
the official worksite of employees for 
pay purposes. The once-a-week 
requirement in § 531.605(d) applies only 
to employees working under telework 
arrangements, which we believe require 
special rules. Under the interim 
regulations, the regular worksite will 
remain the teleworker’s official 
worksite, unless the employee does not 
regularly spend some time at the regular 
worksite. We believe the once-a-week 
requirement is a reasonable standard. In 
addition, requiring agencies to track the 
number of hours an employee works at 
different worksites each week and 
whether the employee worked a full or 
partial workday at the regular worksite 
would be administratively burdensome 
for agencies and could result in frequent 
changes in an employee’s official 
worksite and locality or other pay rates. 
However, we have revised the proposed 
regulations to provide that the 
teleworker must report to the regular 
worksite at least once a week on a 
regular and recurring basis in order for 
the regular worksite to be the 
employee’s official worksite. 
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An agency recommended adding an 
exception to § 531.605(d) to provide 
agencies with the option of designating 
the regular worksite as the official 
worksite of a teleworker provided the 
telework site is within the commuting 
area of the regular worksite. The agency 
was concerned about applying the 
proposed rules to a number of its 
teleworkers who work at various 
locations other than their established 
official worksite. 

The interim regulations revise 
§ 531.605(d) to provide that an 
employee under a telework agreement 
whose work location varies on a daily 
basis need not report at least once a 
week to the established official worksite 
of the employee’s position of record 
(where the employee’s work activities 
are based) as long as the employee is 
performing work within the locality pay 
area for that regular official worksite at 
least once a week on a regular and 
recurring basis. The interim regulations 
provide that if an employee covered by 
a telework agreement does not report to 
the regular official worksite or an 
alternative worksite in the same locality 
pay area at least once a week, the 
employee’s official worksite is the 
location of the telework site (except as 
provided in § 531.605(d)(3)). (Similar 
provisions apply in determining 
whether an employee’s official worksite 
is covered by a special rate schedule or 
a nonforeign area cost-of-living 
allowance or post differential. See the 
definition of ‘‘official worksite’’ in 
§§ 530.302 and 591.201.) 

An agency requested clarification as 
to the circumstances in which it would 
be appropriate for an agency to approve 
a temporary exception to allow a regular 
worksite to be the official worksite for 
pay purposes when a teleworker does 
not commute to the regular worksite at 
least once a week. Another commenter 
requested guidance on when agencies 
should reevaluate the official worksite 
determination in such temporary 
telework arrangements. 

Section 531.605(d)(3) of these interim 
regulations includes an example of an 
appropriate situation in which an 
agency may make a temporary exception 
to the once-a-week requirement—
namely, when an employee is 
recovering from an injury or medical 
condition that prevents the employee 
from commuting to the regular worksite. 
Other examples include temporary 
emergency situations at the regular 
worksite or a critical project that 
requires the employee to telework 
temporarily. The interim regulations 
allow an authorized agency official to 
determine the temporary situations in 
which an exception may be applied. 

Agencies should periodically reevaluate 
the official worksite of an employee 
under a temporary telework 
arrangement. 

An agency asked for clarification on 
how to determine the official worksite 
of an employee who normally teleworks 
at an alternative site full time when that 
employee is assigned to work in a 
different location on a temporary basis. 
Under § 531.605 of these interim 
regulations, agencies have the flexibility 
to change such an employee’s official 
worksite to the location of a temporary 
work assignment or to keep the 
employee’s official worksite at the 
location of the telework arrangement, 
depending on the nature of the 
assignment. Agencies may need to 
reevaluate such decisions periodically if 
the time spent on such temporary work 
assignments is extended. Agencies also 
may cancel the telework agreement in 
such situations. 

Finally, several commenters felt that 
regulations should address the tax, 
travel, reduction in force, and 
bargaining unit coverage implications of 
making official worksite determinations. 
Since the official worksite regulations 
apply only when determining an 
employee’s location-based pay 
entitlements, these comments are 
outside the scope of these regulations.

General Schedule Basic Pay Setting 
We have revised and reorganized 

OPM’s regulations on GS rate of basic 
pay determinations in part 531, subpart 
B. The revisions implement certain 
provisions in section 301 of Public Law 
108–411 and make other changes to 
clarify the GS pay-setting rules. 
Following are the key changes 
contained in the revised subpart B: 

• Additional terms are defined in the 
new § 531.203, including highest 
applicable rate range, official worksite, 
payable rate, pay schedule, position of 
record, and special rate supplement. 
Also, the term rate of basic pay is 
redefined to include a locality rate. 
(Under the former regulations, locality 
rates were ignored in applying the rules 
in subpart B.) 

• Section 531.204 describes the 
relationship among various types of 
rates of basic pay—including GS rates, 
LEO special base rates, locality rates, 
and special rates. 

• Section 531.205 sets forth the 
geographic conversion rule, which is 
used to convert an employee’s rate(s) of 
basic pay when his or her official 
worksite is changed to a new location 
where different pay schedules apply. 
(This section implements the statutory 
geographic conversion provisions in 5 
U.S.C. 5305(i), 5334(g), and 5363(c).) 

• Section 531.206 establishes the 
order of precedence for processing 
simultaneous pay actions. In particular, 
this section shows that geographic 
conversions must be processed after any 
general pay adjustment (related to 
changes in pay schedules) but before 
any other pay action (e.g., a promotion). 

• Section 531.212 includes new 
provisions related to the authority to set 
a newly appointed employee’s rate of 
basic pay above the minimum of the rate 
range based on superior qualifications 
or special agency needs. In particular, 
we make clear that this authority is used 
to set an employee’s ‘‘payable’’ or 
highest rate of basic pay, including 
consideration of any applicable locality 
rate or special rate. 

• Sections 531.213 through 531.215 
establish rules for setting pay upon 
lateral reassignment or transfer, 
promotion, or demotion. Promotions 
and demotions must be processed after 
applying the geographic conversion 
rule, if applicable, and using the 
converted payable rate of basic pay as 
the employee’s existing rate 
immediately before the promotion or 
demotion. Locality rates and special 
rates are considered rates of basic pay in 
applying these rules. 

• Section 531.216 modifies the rules 
regarding setting pay for employees 
moving from a Department of Defense or 
Coast Guard nonappropriated fund 
instrumentality (NAFI) to a GS position 
to take into account locality rates. Also, 
the NAFI maximum payable rate rule is 
revised to take into account the 
geographic location where the NAFI 
highest previous rate was earned, 
consistent with the rules governing 
geographic conversion. 

• Section 531.221 modifies the GS 
maximum payable rate rule, which 
allows an agency to set an employee’s 
rate of pay based on his or her ‘‘highest 
previous rate’’ in a Federal civilian job. 
The modified GS maximum payable rate 
rule now takes into account locality 
rates when the employee’s highest 
previous rate was based on a special rate 
or on a rate earned in a non-GS pay 
system. (Under the interim regulations, 
if an employee’s highest previous rate 
was earned in a GS position, the 
maximum payable rate rule generally is 
applied using the underlying GS rate (or 
LEO special base rate), which avoids the 
need to apply the geographic conversion 
rule.) 

• Sections 531.241 through 531.247 
consolidate various special rules for 
‘‘GM employees’’i.e., GS employees who 
were formerly covered by the 
Performance Management and 
Recognition System for managers and 
supervisors at grades GS–13, 14, and 15 
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and who may have rates of basic pay 
between the established GS step rates. 
Consistent with the changes made by 
Public Law 108–411 for other GS 
employees, GM employees’ locality 
rates will be taken into account in 
applying the various pay-setting rules. If 
a GM employee is entitled to a special 
rate, the special rate is computed by 
adding the applicable special rate 
supplement on top of the GM 
employee’s GS rate. (When pay 
schedules are adjusted, the GM 
employee’s underlying GS rate must be 
redetermined using the relative 
position-in-range methodology 
presented in § 531.244, which is the 
same basic methodology used in OPM’s 
former regulations.) 

The use of locality rates in applying 
the GS pay-setting rules, along with the 
use of the geographic conversion rule 
when an employee’s official worksite is 
changed to a new location, represent a 
significant change in GS pay 
administration. The geographic 
conversion rule requires that an 
employee’s rate(s) of basic pay must first 
be converted to a corresponding rate(s) 
on the pay schedule that would apply 
to the employee’s existing position of 
record if he or she were stationed at the 
new official worksite. No simultaneous 
change in the employee’s position of 
record (defined as including grade, 
occupational series, agency, law 
enforcement officer status, and any 
other element that affects coverage 
under a pay schedule, other than the 
official worksite) or any simultaneous 
pay action (other than a general pay 
adjustment) is considered until after the 
geographic conversion. The converted 
rate(s) of basic pay resulting from the 
geographic conversion must be treated 
as the employee’s existing rate(s) of 
basic pay in applying the next 
simultaneous pay action in the order of 
precedence. A reduction in an 
employee’s payable rate of basic pay as 
a result of a geographic conversion is 
not a basis for pay retention, even if the 
move is involuntary. This does not 
represent a change in treatment of 
locality rates, but does represent a 
change in the treatment of special rates. 

The legislative history of Public Law 
108–411 shows that a major objective of 
the geographic conversion rule was to 
provide the same pay result that would 
have occurred if the employee in 
question had moved laterally without a 
change in position to the new 
geographic location and then underwent 
a position change. House Report 108–
733 (October 5, 2004) stated that the 
geographic conversion rule ‘‘would 
make it clear that an employee with the 
same work history as another employee 

will not have higher pay simply because 
he or she came from an area where 
higher pay rates applied, while also 
ensuring consistency between the 
treatment of locality rates and special 
rates’’ (page 20). 

The geographic conversion rule will 
be particularly significant in terms of 
how it affects an employee who is 
promoted to a position at a different 
official worksite, where different pay 
schedules would apply to the 
employee’s position of record before 
promotion. After applying any 
simultaneous general pay adjustment (as 
described in § 531.206), the agency must 
first convert the employee’s rate(s) of 
basic pay to the applicable pay 
schedule(s) for the new official 
worksite, based on the employee’s 
position of record (including grade) and 
step (or rate) before promotion. The 
resulting rate(s) of basic pay must be 
treated as the employee’s existing rate(s) 
in processing the promotion action. 
(However, if the employee is 
simultaneously entitled to a within-
grade increase or quality step increase 
on the same date as the promotion, that 
increase would be applied before 
processing the promotion.) 

Once the geographic conversion rule 
has been applied, the agency must 
follow the promotion rule in § 531.214. 
The standard method of applying the 
promotion rule consists of the following 
steps: 

(1) Find the employee’s existing step 
(or rate) in the GS rate range (or LEO 
special base rate range, if applicable) 
and increase that rate by two GS within-
grade increases.

(2) Determine the payable (highest) 
rate of basic pay for the step or rate 
determined in paragraph (1) by applying 
any applicable locality payment or 
special rate supplement. 

(3) Identify the highest applicable rate 
range for the employee’s position of 
record after promotion and find the 
lowest step rate in that range that equals 
or exceeds the rate determined in 
paragraph (2). This is the employee’s 
payable rate of basic pay upon 
promotion. 

The interim regulations provide for an 
alternate method of applying the 
promotion rule which involves (1) 
applying the promotion rule using the 
pay schedules that would apply to the 
employee’s position of record if only the 
employee’s grade were changed and (2) 
converting the resulting rate to the pay 
schedules for the actual position of 
record after promotion. This method 
yields a different result from the 
standard method only when there is a 
change in the employee’s position of 
record (e.g., change in occupational 

series) which would cause the employee 
to have a different pay schedule and 
different highest applicable rate range at 
the higher grade. For example, an 
occupational series change in 
conjunction with a promotion could 
result in an employee becoming covered 
by a special rate schedule at the higher 
grade. The standard method would not 
provide the employee with any increase 
in pay based on movement into a 
special rate category. In contrast, the 
alternate method would apply the 
promotion rule without regard to the 
new special rate schedule and then 
would laterally convert the resulting 
rate to the corresponding rate on the 
special rate schedule, which would 
provide an increase reflecting the 
difference between the special rate 
schedule and the former pay schedule. 
This alternate method is consistent with 
the method found in the former special 
rate regulations at 5 CFR 530.306(f), 
which dealt with the promotion of an 
employee from a position not covered 
by a special rate schedule to a position 
covered by a special rate schedule. 
However, the alternate method also 
applies in other situations, such as 
when an employee moves from a lower-
paying special rate schedule to a higher-
paying special rate schedule. 

The objective of the alternate method 
is to treat an employee who is being 
directly promoted to a higher pay 
schedule the same as a similarly 
situated employee who is promoted and 
then later (in a separate action) 
reassigned to a position covered by the 
higher pay schedule. The alternate 
method mandatorily applies in lieu of 
the standard method whenever it 
produces a higher payable rate upon 
promotion. In addition, an agency may, 
at its sole discretion, use the alternate 
method when it produces a lower 
payable rate upon promotion. For 
example, if an employee is moving to a 
position in a different career field, an 
agency may determine that it is not 
appropriate to allow the employee’s pay 
upon promotion to be set based on a 
special rate for the employee’s former 
job. 

The alternate method of applying the 
promotion rules departs from the 
standard method after the step of 
determining the payable (highest) rate of 
basic pay at the lower (pre-promotion) 
grade that reflects an increase of two 
within-grade increases. Under the 
alternate method, that payable rate must 
be compared to the highest applicable 
rate range for the employee’s grade after 
promotion based on consideration of 
pay schedules that apply to the 
employee’s position of record before 
promotion. Any pay schedule that 
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applies solely to the employee’s 
position of record after promotion 
would be ignored. The employee’s rate 
of basic pay is set at the lowest step rate 
in the highest applicable rate range that 
exceeds the specified rate. Then the 
employee is converted to the new 
highest applicable rate range (reflecting 
any new pay schedule that applies after 
promotion) by setting the payable rate at 
the corresponding step rate in that 
range. 

To aid in understanding the alternate 
method, we provide an example using 
2005 pay schedules. In this example, we 
are assuming that a GS–7, step 7, human 
resources specialist (occupational series 
GS–201) stationed in Atlanta, Georgia, is 
being promoted to a GS–9 information 
technology specialist position 
(occupational series GS–2210) in 
Washington, DC.

Step A—Apply the geographic conversion 
rule to determine the rates of basic pay for 
the GS–7, step 7, position in Washington, DC. 
Based on the GS–7 position before promotion 
(including the GS–201 occupational series), 
the pay schedules applicable to the employee 
in Washington, DC, would be the General 
Schedule and the locality rate schedule 
applicable in Washington, DC (Salary Table 
2005–DCB). 

Step B—Using the underlying General 
Schedule, increase the GS–7, step 7, rate by 
two within-grade increases, which produces 
the GS–7, step 9, rate ($38,719). 

Step C—The payable (highest) rate of basic 
pay for GS–7, step 9, is the corresponding 
GS–7, step 9, locality rate in Washington, DC 
($44,906). 

Step D—If the employee were promoted to 
a GS–9 position in the GS–201 human 
resources management series, the highest 
applicable rate range for that GS–9 position 
after promotion would be the GS–9 locality 
rate range in Washington, DC (15.98 percent 
above GS rates). The GS–9, step 3, locality 
rate ($46,255) is the lowest step rate in that 
range that equals or exceeds the GS–7, step 
9, locality rate from step C. 

Step E—Convert the GS–9, step 3, locality 
rate to the higher GS–9, step 3, special rate 
that applies to the employee’s GS–2210 
information technology specialist position 
after promotion. The applicable special rate 
schedule is Table 999C. The GS–9, step 3, 
special rate on that schedule is the payable 
rate of basic pay upon promotion ($51,847). 
(At GS–9, a special rate in Table 999C is 30 
percent above the corresponding GS rate.) 

Step F—The standard method would have 
compared the GS–7, step 9, locality rate 
directly to the higher GS–9 range of special 
rates and produced a rate of GS–9, step 1 
($48,607). Since the rate produced by the 
alternate method (GS–9, step 3, or $51,847) 
is greater than the rate produced by the 
standard method, the result of the alternate 
method is used.

In addition to changes in subpart B of 
part 531 that relate directly to the 
changes made by Public Law 108–411, 
the interim regulations in § 531.212 

(dealing with the superior qualifications 
and special needs pay-setting authority) 
include some policy clarifications and 
changes beyond the immediate 
requirements of Public Law 108–411. 
For example, the interim regulations 
define what is meant by superior 
qualifications and special needs so that 
agencies better understand how this pay 
flexibility may be used. The interim 
regulations also expand and clarify the 
exceptions to the 90-day break-in-
service requirement to allow greater 
access to the superior qualifications and 
special needs pay-setting authority. For 
example, the interim regulations 
consolidate several of the former 
exceptions into a broader exception 
covering any temporary or time-limited 
appointment in the competitive or 
excepted service. If an individual was 
employed under any competitive or 
excepted service temporary 
appointment during the 90 days 
immediately preceding an appointment 
to a GS position, the agency could use 
the superior qualifications and special 
needs pay-setting authority. The interim 
regulations also expand the elements 
that can be considered in justifying the 
higher rate, allowing the use of factors 
other than existing pay, consistent with 
5 U.S.C. 5333. 

We are inviting comments regarding a 
proposal to establish a regulatory time 
limit on the period of time from which 
an employee’s highest previous rate may 
be drawn. Consistent with current 
regulations, the interim regulations in 
§ 531.221 (dealing with the maximum 
payable rate rule) establish no time limit 
regarding how long ago a highest 
previous rate was earned. We believe it 
would be reasonable to limit 
consideration of rates of pay earned 
during a recent time period (e.g., 5 or 10 
years before the action in question). 
Even under the current regulations, an 
agency has discretion to set an 
employee’s pay at any rate equal to or 
less than the maximum payable rate; 
thus, an agency could take into account 
the age of an employee’s highest 
previous rate in exercising that 
discretion. The proposed time limit 
would reduce the administrative burden 
associated with identifying an 
employee’s highest previous rate over 
an entire career and comparing the 
highest previous rate with pay 
schedules in effect many years ago. 

General Schedule Within-Grade 
Increases 

We have revised OPM’s regulations 
on within-grade increases for General 
Schedule employees in part 531, 
subpart D. The revisions implement 
certain provisions in section 301 of 

Public Law 108–411 and make other 
changes to clarify the rules governing 
GS within-grade increases. 

We have revised subpart D to exclude 
consideration of special rates. For the 
purpose of subpart D, the term rate of 
basic pay is defined as a GS base rate 
or an LEO special base rate. Subpart D 
deals with adjusting an employee’s base 
rate in connection with within-grade 
increases. Any applicable locality 
payment or special rate supplement is 
paid on top of the base rate.

We have revised the definition of 
equivalent increase in § 531.403 and 
related regulations in § 531.407. We 
have defined equivalent increase as an 
increase in an employee’s rate of basic 
pay, or an opportunity for such an 
increase under non-GS pay systems, 
resulting from certain events or actions 
listed in § 531.407. The interim 
regulations no longer require that 
agencies add up the dollar value of 
multiple increases under non-GS pay 
systems in determining when an 
equivalent increase occurred, which 
was required under the former 
regulations at § 531.407(a) and (b). The 
new events-based approach avoids the 
need to consider locality payments, 
special rate supplements, or other 
similar supplements or to apply 
geographic conversion rules in making 
equivalent increase determinations. We 
note that the former regulations at 
§ 531.407(d) had provided that a zero 
merit increase under the former 
Performance Management Recognition 
System would be treated as an 
equivalent increase, which is consistent 
with the events-based approach. 

Grade and Pay Retention 

We have revised and reorganized 
OPM’s regulations on grade and pay 
retention in part 536. The revisions 
implement certain provisions in section 
301 of Public Law 108–411, incorporate 
changes OPM previously issued as 
proposed regulations, and make other 
changes to clarify the rules governing 
the grade and pay retention authorities 
under 5 U.S.C. chapter 53, subchapter 
VI. We have reorganized part 536 into 
four subparts that provide (1) general 
provisions relating to grade and pay 
retention, (2) rules for grade retention, 
(3) rules for pay retention, and (4) 
appeals and miscellaneous provisions. 
Except for correcting citations and 
moving former § 536.308 to the grade 
retention subpart, the appeals and 
miscellaneous provisions formerly 
contained in 5 CFR part 536, subpart C, 
are not revised by this interim 
regulation. (See redesignated subpart D.) 
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The following new provisions in the 
revised part 536 implement section 301 
of Public Law 108–411: 

• Additional terms are defined in the 
new § 536.103, including highest 
applicable rate range, official worksite, 
payable rate, pay schedule, position of 
record, and rate range. Also, the term 
rate of basic pay is redefined to include 
a locality rate, consistent with 5 U.S.C. 
5361(4). (Under the former regulations, 
locality rates were ignored when 
applying the rules in part 536.) The 
definition of representative rate is 
redefined as described later in this 
Supplementary Information. 

• Sections 536.206, 536.301, 536.302, 
536.303, 536.304, 536.305, and 536.308 
incorporate the geographic conversion 
rule into the grade and pay retention 
regulations, where it is used to convert 
a rate(s) of basic pay when an 
employee’s official worksite is changed 
to a new location where different pay 
schedules apply. The converted rate 
resulting from geographic conversion is 
treated as the employee’s existing rate in 
applying the pay retention provisions. 
(These provisions implement the 
statutory geographic conversion 
provisions in 5 U.S.C. 5305(i), 5334(g), 
and 5363(c).) 

• Section 536.105 clarifies when 
agencies must compare the grades of 
positions in different pay systems using 
representative rates under the grade 
retention rules. This section also 
provides that, for positions located at 
different official worksites where 
different pay schedules apply, the 
geographic conversion rules must be 
applied before comparing the 
representative rates. In addition, the 
definition of representative rate in 
§ 536.103 is revised to mean the payable 
(highest) rate of basic pay (including 
any locality payment or special rate 
supplement) for the specified point in 
the range (e.g., GS step 4 ). The 
definition also provides that in 
comparing grades or work levels when 
one of the grades or work levels is not 
under a covered pay system, the 
representative rates that must be 
compared are the maximum payable 
rates of basic pay (including any locality 
payment, special rate supplement, or 
similar payment) that apply to the grade 
or level of each position. (The former 
regulations provided agencies with the 
flexibility to set the representative rate 
for positions under noncovered pay 
systems.) This revised definition of 
representative rate also must be used for 
making severance pay and discontinued 
service retirement reasonable offer 
determinations. See the definition of 
reasonable offer in § 550.703 and the 

references in §§ 831.503(b)(3)(iv) and 
842.206(c)(3)(iv). 

• Section 536.206 modifies the rules 
for determining an employee’s rate of 
basic pay when an employee becomes 
entitled to grade retention or becomes 
covered by different pay schedules 
during a period of grade retention and 
the order for processing such pay 
actions. If such an employee’s rate of 
basic pay otherwise would be reduced 
upon placement in a lower-paying pay 
schedule (excluding a reduction that 
results from a geographic conversion), 
the employee is eligible for pay 
retention under 5 U.S.C. 5363 and 5 
CFR part 536, subpart C, to the same 
extent as any other employee. Under the 
former regulations, a rate above the 
maximum rate that resulted from the 
application of the grade retention rules 
was not treated as a retained rate under 
5 U.S.C. 5363. However, consistent with 
section 301(d)(2) of Public Law 108–
411, and our regulatory authority in 5 
U.S.C. 5365, we have revised the grade 
retention regulations to provide that the 
normal pay retention rules apply to 
employees with a retained grade. 

• Sections 536.301 and 536.302 
clarify the situations in which an agency 
must provide pay retention to an 
employee and the situations in which 
an agency may apply optional pay 
retention (after application of 
geographic conversion rules under 
§ 536.303(a)). We also removed the 
requirement in former § 536.104(a)(5) 
that pay retention apply to an employee 
whose rate of basic pay otherwise would 
be reduced as a result of placement in 
a lower wage area. These changes are 
consistent with 5 U.S.C. 5363(c)(2), 
which provides that a reduction in an 
employee’s rate of basic pay resulting 
from a geographic conversion is not a 
basis for entitlement to pay retention 
under 5 U.S.C. 5363. 

• Section 536.301 also provides that 
an agency must provide pay retention 
under part 536, subpart C, to an 
employee whose rate of basic pay 
otherwise would be reduced (after 
geographic conversion) as a result of the 
application of the promotion rule in 5 
U.S.C. 5334(b) and 5 CFR 531.214 when 
the employee’s payable rate of basic pay 
after promotion exceeds the maximum 
rate of basic pay of the new rate range. 
Under the former regulations, a rate of 
basic pay above the maximum rate that 
resulted from application of the 
promotion rule was not treated as a 
retained rate under 5 U.S.C. 5363 and 5 
CFR part 536. This change is required 
by an amendment to 5 U.S.C. 5334(b). 

• Section 536.304 modifies the rules 
for determining an employee’s pay 
retention entitlement. In particular, the 

new regulations provide that an eligible 
employee is entitled to a retained rate if 
his or her rate of basic pay (including 
any locality payment or special rate, but 
after geographic conversion under 
§ 536.303(a)) exceeds the maximum rate 
of the highest applicable rate range for 
the new position or geographic area. 
The retained rate will equal the 
employee’s former rate of basic pay 
(including any locality payment or 
special rate). This section implements 5 
U.S.C. 5363(b)(1). 

• Section 536.305 modifies the rules 
for adjusting a retained rate at the time 
of a pay schedule adjustment. 
Consistent with 5 U.S.C. 5363(b)(2)(B), 
when a pay schedule adjustment causes 
the maximum rate of the highest 
applicable rate range for an employee’s 
position to increase, the employee’s 
retained rate is increased by 50 percent 
of the increase in that maximum rate. If 
an employee’s retained rate would fall 
below the maximum rate after the 50 
percent increase, the employee’s 
payable rate is set at that maximum rate 
and pay retention ceases to apply. The 
interim regulations make clear that, 
consistent with 5 U.S.C. 5363(c), the 
geographic conversion rule in 
§ 536.303(b) applies in lieu of the 50-
percent adjustment rule when a pay 
schedule change is caused by a change 
in the location of the employee’s official 
worksite. The interim regulations also 
make clear that the 50-percent 
adjustment rule does not apply if a pay 
schedule change is caused by a change 
in the employee’s position of record. 

• Section 536.304(b)(3) provides that, 
when initially established, a retained 
rate may not exceed (1) 150 percent of 
the maximum payable rate of basic pay 
of the highest applicable rate range for 
the grade of the employee’s position of 
record or (2) the rate for level IV of the 
Executive Schedule. Section 536.306 
provides that at no time may a retained 
rate exceed the rate for level IV of the 
Executive Schedule and that if an 
employee’s retained rate is limited by 
the level IV rate, the employee’s higher, 
uncapped rate is not maintained or used 
for any purpose. This level IV limitation 
is consistent with the level IV limit on 
locality rates under 5 U.S.C. 5304(g)(1) 
and special rates under 5 U.S.C. 
5305(a)(1) for General Schedule 
employees and the level IV limitation 
on rates for prevailing rate employees 
under 5 U.S.C. 5373. Under amended 5 
U.S.C. 5365(b), OPM is authorized to 
establish limitations on the application 
of pay retention provisions for 
employees in noncovered pay systems. 

• Section 536.307 provides the 
purposes for which a retained rate is 
basic pay, consistent with 5 U.S.C. 
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5363(d). A retained rate is basic pay for 
many of the same purposes as a special 
rate or a locality rate. When a retained 
rate is not basic pay, the maximum rate 
of basic pay for the employee’s grade 
must be used in place of the retained 
rate (e.g., for computing percentage-
based awards under 5 CFR part 451 and 
recruitment, relocation, and retention 
incentives under 5 CFR part 575, 
subparts A, B, and C).

• Section 536.309 provides the rules 
for converting retained rates in effect on 
April 30, 2005, to a retained rate under 
new 5 U.S.C. 5363 and 5 CFR part 536, 
subpart C. This section covers an 
employee who on April 30, 2005, was 
receiving (1) a retained rate under 5 
U.S.C. 5363, (2) a rate paid under 5 
U.S.C. 5334(b) or 5362 that was greater 
than the maximum rate of basic pay 
payable for the grade of the employee’s 
position of record, or (3) a continued 
rate of pay under 5 CFR part 531, 
subparts C or G, that was greater than 
the maximum rate of basic pay payable 
for the grade of the employee’s position. 
Effective on May 1, 2005, the 
employee’s new retained rate must 
equal his or her previous retained rate, 
including any applicable locality 
payment under 5 U.S.C. 5304. 

On May 25, 2000, OPM published 
proposed changes in part 536 (65 FR 
33785) regarding the applicability of 
grade and pay retention to employees 
moving within and between covered 
pay schedules (hereafter referred to as 
‘‘covered pay systems’’). Under 5 U.S.C. 
5361, a covered pay system includes the 
General Schedule; a prevailing rate 
schedule under 5 U.S.C. chapter 53, 
subchapter IV; or a special occupational 
pay system under 5 U.S.C. chapter 53, 
subchapter IX. Consistent with the grade 
and pay retention statute, the former 
regulations provided grade and pay 
retention benefits for employees moving 
between positions within a covered pay 
system and between positions under 
different covered pay systems. In 
addition, OPM used its regulatory 
authority under 5 U.S.C. 5365 to 
provide agencies with the discretionary 
authority in the former regulations to 
apply grade and pay retention 
provisions to employees moving from 
positions not under a covered pay 
system to positions under a covered pay 
system. 

In the regulations issued on May 25, 
2000, we proposed to (1) provide 
agencies with the discretionary 
authority to apply pay retention 
provisions to employees moving to or 
within noncovered pay systems who 
would otherwise suffer a reduction in 
pay as a result of a management action 
and to freeze any resulting retained rate 

(i.e., not provide the normal 50 percent 
pay adjustment under former 5 CFR 
536.205(c)); (2) freeze the retained rate 
of an employee who moves from a 
noncovered pay system to a covered pay 
system and who receives a rate in excess 
of the maximum rate applicable to the 
covered pay system; and (3) prohibit the 
application of grade retention to any 
employee who moves from a 
noncovered pay system. 

We received comments from an 
agency and an employee association on 
the proposed regulations. The agency 
requested that OPM amend the 
regulations to provide agencies with the 
administrative authority to establish a 
pay adjustment mechanism for an 
employee on pay retention under a 
noncovered pay system as consistent as 
possible with the General Schedule 
mechanism in the former 5 CFR 
536.205(c). The association suggested 
that we modify the regulations to allow 
such an employee to receive the 
reduced pay adjustment of 50 percent, 
as long as the rate of pay does not 
exceed the pay level previously held, or 
the maximum rate of the new position, 
whichever is greater. 

We revisited the proposal to provide 
agencies with the authority to apply pay 
retention provisions to employees 
moving to or within noncovered pay 
systems and have decided not to 
include this authority in the revised part 
536. Agencies may continue to apply 
pay retention provisions at their 
discretion to employees moving from a 
noncovered pay system to a covered pay 
system. See new § 536.102(a). 

The association also objected to our 
proposal to freeze the retained rates of 
employees who move from a 
noncovered pay system to a covered pay 
system and who receive a retained rate 
in excess of the maximum rate 
applicable to the covered pay system. 
We revisited this issue and have 
decided not to include this proposal in 
the revised part 536. The revised part 
536 provides that employees who move 
from noncovered pay systems to 
covered pay systems and receive a 
retained rate are entitled to the normal 
50 percent pay adjustment under new 
§ 536.305. (Note that such retained rates 
are subject to the limitation under new 
§ 536.306.) 

These interim regulations retain the 
proposal that prohibits agencies from 
applying grade retention to an employee 
who moves into a covered pay system 
from a noncovered pay system. See new 
exclusion in § 536.102(d). Accordingly, 
we are removing the rule in former 
§ 536.203(b) for determining a retained 
grade for an employee who moves from 
a position not under a covered pay 

system to a position under a covered 
pay system. Employees entitled to grade 
retention immediately prior to the 
effective date of these regulations as a 
result of movement from a noncovered 
pay system to a covered pay system will 
remain entitled to grade retention until 
one of the terminating conditions in 
§ 536.208 applies. 

The revised part 536 contains the 
following additional significant 
clarifying and conforming changes 
regarding the coverage, eligibility, and 
applicability of grade and pay retention: 

• Section 536.102 merges the 
coverage, applicability, and 
exclusionary provisions from the former 
regulations into a single coverage 
section that clarifies the employees 
covered by and excluded from the 
regulations, including the coverage of 
employees in Department of Defense 
and Coast Guard nonappropriated fund 
instrumentality (NAFI) positions. (See 
also new § 536.202(d) for information on 
NAFI coverage.) 

• Section 536.103 adds new 
definitions of covered pay system 
(consistent with the definition of 
covered pay schedule under 5 U.S.C. 
5361), employee, General Schedule, 
management action, and prevailing rate 
employee and revises the definitions of 
reduced in grade or pay at the 
employee’s request (formerly demotion 
at an employee’s request), reduced in 
grade or pay for personal cause 
(formerly demotion for personal cause), 
temporary promotion, and temporary 
reassignment to clarify coverage and 
eligibility provisions. 

• Section 536.201 clarifies the 
conditions under which a movement to 
a lower grade is considered to be a 
result of reduction in force (RIF) 
procedures or a reclassification process 
for grade retention purposes, consistent 
with the guidance in the former Federal 
Personnel Manual. 

• Section 536.203 eliminates the 
requirement that the 52 weeks of service 
needed for optional grade retention 
eligibility in RIF situations must be in 
an agency as defined in 5 U.S.C. 5102, 
but requires that such service be under 
a covered pay system. This change is 
consistent with the new rule in 
§ 536.102(d) barring agencies from 
providing grade retention to employees 
moving from a noncovered pay system 
to a covered pay system. 

• Section 536.205 clarifies that an 
employee with a retained grade also 
retains the pay system associated with 
that retained grade, even if the 
employee’s actual position is in a 
different covered pay system. 

• Sections 536.207, 536.208, and 
536.308 provide that an employee loses 

VerDate jul<14>2003 16:49 May 27, 2005 Jkt 205001 PO 00000 Frm 00009 Fmt 4701 Sfmt 4700 E:\FR\FM\31MYR3.SGM 31MYR3



31286 Federal Register / Vol. 70, No. 103 / Tuesday, May 31, 2005 / Rules and Regulations 

eligibility for or entitlement to grade 
and pay retention upon movement to a 
position not under a covered pay 
system. 

SES Pay Retention 
We have revised OPM’s regulations 

on establishing, adjusting, and 
terminating saved rates for former 
members of the Senior Executive 
Service (SES) who are guaranteed 
placement in a position covered by 
another pay system (e.g., the General 
Schedule pay system), as provided in 
subpart G of part 359. Under our broad 
regulatory authority in 5 U.S.C. 3596, 
we are revising § 359.705 to make 
changes that are consistent with (1) the 
changes made in the pay retention 
provisions in part 536 in implementing 
section 301 of Public Law 108–411 and 
(2) congressional intent as reflected in 
uncodified section 301(d)(2) of that Act. 
The significant changes made in the 
interim regulations are as follows: 

• Section 359.705(c) provides that an 
SES saved rate may not be 
supplemented by any locality payment 
or other supplement. With the 
amendment of 5 U.S.C. 5302(8), locality 
pay is no longer paid on top of any kind 
of retained or saved rate. 

• Section 359.705(g) provides for 
conversion of any existing locality-
adjusted saved rate to a new saved rate 
of equal value on May 1, 2005. Without 
such a conversion, employees might 
suffer a reduction in pay under the new 
rules. The saved rate will be compared 
to the highest applicable rate range 
(including a locality rate range or 
special rate range) for the employee’s 
position of record. 

• Section 359.705(b) provides that, in 
determining the amount of a saved rate, 
an agency must take into account any 
locality rate or special rate (1) currently 
payable for the GS position in which he 
or she is placed upon removal from the 
SES and (2) currently payable for the GS 
position held before placement in the 
SES. 

• Section 359.705(d) provides that the 
50-percent adjustment rule does not 
apply when an employee’s rate range 
maximum is increased due to a change 
in the employee’s official worksite. 
Instead, the retained rate will be 
adjusted under the geographic 
conversion authority in paragraph (e). 
For GS employees receiving a saved 
rate, the geographic conversion rule is 
the same as that used for retained rates 
under part 536 (i.e., it maintains the 
relative position of the retained rate vis-
à-vis the range maximum). Also, the 50-
percent adjustment rule does not apply 
when an employee’s rate range 
maximum is increased as a result of a 

position change that caused the 
employee to become covered by a new 
pay schedule.

Other changes in § 359.705 are 
clarifications. For example, we have 
clarified that a saved rate terminates 
when an employee becomes entitled to 
a higher rate of basic pay—e.g., when 
the 50-percent adjustment would cause 
the saved rate to fall below the range 
maximum and the employee’s pay is set 
at the range maximum. 

Waiver of Notice of Proposed 
Rulemaking and Delayed Effective Date 

Pursuant to 5 U.S.C. 553(b)(3)(B), I 
find that good cause exists for waiving 
the general notice of proposed 
rulemaking. Also, pursuant to 5 U.S.C. 
553(d)(3), I find that good cause exists 
for making this rule effective in less 
than 30 days. These interim regulations 
implement section 301 of Public Law 
108–411, which became effective on 
May 1, 2005. Thus, these interim 
regulations are necessarily effective 
retroactive to May 1, 2005. Waiver of the 
requirement for proposed rulemaking 
and making the effective date less than 
30 days after publication are necessary 
to ensure timely implementation of the 
law as intended by Congress. To delay 
implementation of these regulations by 
imposing a general notice of proposed 
rulemaking or an additional 30-day 
implementation requirement would be 
contrary to the public interest of good 
governance. It would leave Federal 
agencies without regulations, required 
by law, directing those agencies in 
implementing complex and extensive 
pay administration rules. Delay in 
implementation would prevent uniform 
and consistent application of the new 
pay administration rules. The public 
and the Federal workforce will be 
benefited by timely implementation of 
these regulations. Comments are being 
solicited which will assist OPM in 
issuing final regulations. 

E.O. 12866, Regulatory Review 
This rule has been reviewed by the 

Office of Management and Budget in 
accordance with E.O. 12866. 

Regulatory Flexibility Act 
I certify that these regulations will not 

have a significant economic impact on 
a substantial number of small entities 
because they will apply only to Federal 
agencies and employees.

List of Subjects in 5 CFR 294, 359, 362, 
451, 530, 531, 532, 534, 536, 550, 591, 
630, 831, and 842 

Administrative practice and 
procedure; Air traffic controllers; 
Alimony; Claims; Decorations, medals, 

awards; Disability benefits; Firefighters; 
Freedom of information; Government 
employees; Hospitals; Income taxes; 
Intergovernmental relations; Law 
enforcement officers; Pensions; 
Reporting and recordkeeping 
requirements; Research; Retirement; 
Students; Travel and transportation 
expenses; Wages.
Office of Personnel Management. 
Dan G. Blair, 
Acting Director.

� For the reasons stated in the preamble, 
OPM is amending parts 294, 359, 362, 
451, 530, 531, 532, 534, 536, 550, 591, 
630, 831, and 842 of title 5 of the Code 
of Federal Regulations as follows:

PART 294—AVAILABILITY OF 
OFFICIAL INFORMATION

� 1. The authority citation for part 294 is 
revised to read as follows:

Authority: 5 U.S.C. 552, Freedom of 
Information Act, Pub. L. 92–502, as amended 
by the Freedom of Information Reform Act of 
1986, Pub. L. 99–570, and E.O. 12600, 52 FR 
23781, 3 CFR, 1987 Comp., p. 235.

Subpart D—Cross References

§ 294.401 [Amended]

� 2. Amend § 294.401 by removing the 
reference ‘‘536.307’’ and adding in its 
place ‘‘536.405’’.

PART 359—REMOVAL FROM THE 
SENIOR EXECUTIVE SERVICE; 
GUARANTEED PLACEMENT IN OTHER 
PERSONNEL SYSTEMS

� 3. The authority citation for part 359 
continues to read as follows:

Authority: 5 U.S.C. 1302 and 3596, unless 
otherwise noted.

Subpart G—Guaranteed Placement

� 4. Revise § 359.705 to read as follows:

§ 359.705 Pay. 
(a) An appointee placed under this 

subpart in a position outside the SES (in 
the same or different agency) is entitled 
to receive basic pay at the highest of— 

(1) The rate of basic pay in effect for 
the position in which the appointee is 
being placed; 

(2) The rate of basic pay currently in 
effect for the position the appointee 
held immediately before being 
appointed to the SES; or 

(3) The rate of basic pay in effect for 
the appointee immediately before 
removal from the SES. 

(b)(1) The rate of basic pay under 
paragraph (a)(1) and (2) of this section 
includes any applicable locality 
payment under 5 U.S.C. 5304, special 
rate supplement under 5 U.S.C. 5305, or 
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similar payment under other legal 
authority.

(2) When an employee is entitled to 
a payable rate of basic pay under 
paragraph (a)(2) or (3) of this section 
which exceeds the maximum payable 
rate of basic pay for the grade or level 
of the employee’s position after 
placement, the resulting saved rate is 
subject to the adjustment and 
termination rules in paragraphs (d) 
through (f) of this section. 

(c) For an employee placed in a 
General Schedule position, a saved rate 
established under this section may not 
be supplemented by a locality payment 
under 5 U.S.C. 5304, a special rate 
supplement under 5 U.S.C. 5305, or a 
similar payment under other legal 
authority. 

(d) A saved rate established under this 
section must be adjusted in connection 
with a pay schedule adjustment 
according to the following rules: 

(1) When the maximum payable rate 
of basic pay for the grade or level of an 
employee’s position is increased while 
the employee is receiving a saved rate, 
the employee is entitled to a pay 
adjustment equal to 50 percent of the 
amount of the increase in that maximum 
payable rate, except as otherwise 
provided in this section. 

(2) If an employee’s official worksite 
is changed while the employee is 
receiving a saved rate, a change in the 
applicable range maximum because of a 
change in an employee’s official 
worksite is not considered in applying 
paragraph (d)(1) of this section. Instead, 
any adjustment of the employee’s saved 
rate in conjunction with a change in 
official worksite must be determined 
under paragraph (e) of this section. If an 
employee’s range maximum is increased 
because of a pay schedule adjustment 
on the same effective date as a change 
in the employee’s official worksite, the 
saved rate must be adjusted under 
paragraph (d)(1) of this section before 
applying paragraph (e) of this section. 

(3) A change in an employee’s rate 
range maximum resulting from a change 
in the employee’s position (e.g., change 
in occupational series) that causes the 
employee to be covered by a different 
pay schedule does not result in 
application of paragraph (d)(1) of this 
section. 

(4) When an employee’s saved rate 
becomes equal to or lower than the 
maximum payable rate of basic pay for 
the grade or level of the employee’s 
position, the employee is entitled to the 
maximum payable rate, and saved pay 
under this section ceases to apply. 

(e) When an employee receiving a 
saved rate established under this section 
is covered by a pay system that provides 

different basic pay schedules based on 
geographic location (such as the General 
Schedule pay system), the saved rate 
must be adjusted in conjunction with a 
change in the employee’s official 
worksite consistent with the geographic 
conversion rule for retained rates under 
5 CFR 536.303(b). 

(f) A saved rate established under this 
section must be terminated if— 

(1) The employee has a break in 
service of 1 workday or more; 

(2) The employee is demoted based on 
unacceptable performance or conduct or 
at the employee’s request; or 

(3) The employee becomes entitled to 
a rate of basic pay that is equal to or 
higher than the saved rate. 

(g) If an employee is receiving a saved 
rate established under this section on 
May 1, 2005 (when section 301 of Pub. 
L. 108–411 took effect), any locality 
payment under 5 U.S.C. 5304 formerly 
paid in addition to the employee’s saved 
rate no longer applies as of that date. 
Any locality-adjusted saved rate in 
effect and payable on April 30, 2005, 
must be converted to an equal saved rate 
effective on May 1, 2005. If the 
employee received no locality payment 
because of a pay limitation, no 
conversion under this paragraph is 
required.

PART 362—PRESIDENTIAL 
MANAGEMENT INTERN PROGRAM

� 5. The authority citation for part 362 is 
revised to read as follows:

Authority: E.O. 12364, 47 FR 22931, 3 CFR, 
1982 Comp., p. 185.

Subpart B—Program Administration

§ 362.202 [Amended]

� 6. In § 362.202, amend paragraph (d) 
by removing the reference ‘‘rules under 
5 CFR 531.203(c)’’ and adding in its 
place ‘‘rule under 5 CFR 531.221’’.

PART 451—AWARDS

� 7. The authority citation for part 451 is 
revised to read as follows:

Authority: 5 U.S.C. 4302, 4501–4509; E.O. 
11438, 33 FR 18085, 3 CFR, 1966–1970 
Comp., p. 755; E.O. 12828, 58 FR 2965, 3 
CFR, 1993 Comp., p. 569.

Subpart A—Agency Awards

� 8. In § 451.104, revise paragraph (g) to 
read as follows:

§ 451.104 Awards.

* * * * *
(g) When granting an award paid as a 

percentage of basic pay under 5 U.S.C. 
4505a(a)(2)(A), the rate of basic pay 
used must include any applicable 

locality payment under 5 CFR part 531, 
subpart F; special rate supplement 
under 5 CFR part 530, subpart C; or 
similar payment or supplement under 
other legal authority. For an employee 
receiving a retained rate under 5 CFR 
part 536, subpart C (or similar authority, 
such as 5 CFR 359.705), the rate of basic 
pay is the maximum payable rate for the 
employee’s grade or level, rather than 
the retained rate.

PART 530—PAY RATES AND 
SYSTEMS (GENERAL)

� 9. The authority citation for part 530 is 
revised to read as follows:

Authority: 5 U.S.C. 5305 and 5307; subpart 
C also issued under 5 U.S.C. 5338 and sec. 
4 of the Performance Management and 
Recognition System Termination Act of 1993, 
Pub. L. 103–89), 107 Stat. 981.

� 10. Revise subpart C to read as follows:

Subpart C—Special Rate Schedules for 
Recruitment and Retention 

General Provisions 
Sec. 
530.301 Purpose and applicability. 
530.302 Definitions. 
530.303 Coverage. 
530.304 Establishing or increasing special 

rates. 
530.305 Agency requests for new or 

increased special rates. 
530.306 Evaluating agency requests for new 

or increased special rates. 
530.307 OPM review and adjustment of 

special rate schedules. 
530.308 Treatment of special rate as basic 

pay. 
530.309 Miscellaneous provisions. 

Setting an Employee’s Rate of Pay 
530.321 General. 
530.322 Setting pay when a special rate is 

newly established or increased. 
530.323 Setting pay when a special rate is 

discontinued or decreased.

Subpart C—Special Rate Schedules for 
Recruitment and Retention 

General Provisions

§ 530.301 Purpose and applicability. 
(a) Purpose. This subpart contains 

OPM regulations implementing 5 U.S.C. 
5305, which authorizes the 
establishment of special rates of pay for 
Federal employees in executive agencies 
to address significant recruitment or 
retention problems. This subpart also 
contains rules for determining an 
employee’s rate of pay when a special 
rate schedule is established, increased, 
decreased, or discontinued, or when 
conditions for coverage under a special 
rate schedule are changed. All other pay 
actions for special rate employees are 
governed by the pay-setting rules in 5 
CFR parts 531 and 536. 
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(b) Applicability. Except as explained 
in § 530.303(a), this subpart applies only 
to GS employees.

§ 530.302 Definitions. 
In this subpart: 
Agency means an executive agency as 

defined in 5 U.S.C. 105. 
Authorized agency official means the 

head of the agency or an official who is 
authorized to act for the head of the 
agency in the matter concerned. 

Employee has the meaning given that 
term in 5 U.S.C. 2105. 

General Schedule or GS means the 
classification and pay system 
established under 5 U.S.C. chapter 51 
and subchapter III of chapter 53. It also 
refers to the pay schedule of GS rates 
established under 5 U.S.C. 5332, as 
adjusted under 5 U.S.C. 5303 or other 
law (including GS rates payable to GM 
employees). Law enforcement officers 
(LEOs) receiving LEO special base rates 
are covered by the GS classification and 
pay system, but receive higher base rates 
of pay in lieu of GS rates at grades GS–
3 through GS–10. 

GM employee has the meaning given 
that term in 5 CFR 531.203. 

GS rate means a rate of basic pay 
within the General Schedule, excluding 
any LEO special base rate and 
additional pay of any kind such as 
locality payments or special rate 
supplements. A rate payable to a GM 
employee is considered a GS rate. 

Highest applicable rate range means 
the rate range applicable to an 
employee’s position that provides the 
highest rates of basic pay, excluding any 
retained rates. For example, a rate range 
of special rates may exceed an 
applicable locality rate range. In certain 
circumstances, the highest applicable 
rate range may consist of two types of 
pay rates from different pay schedules—
e.g., a range where special rates (based 
on a fixed dollar supplement) are higher 
in the lower portion of the range and 
locality rates are higher in the higher 
portion of the range. 

Law enforcement officer or LEO has 
the meaning given that term in 5 CFR 
550.103. 

LEO special base rate means a special 
base rate established for GS law 
enforcement officers at grades GS–3 
through GS–10 under section 403 of the 
Federal Employees Pay Comparability 
Act of 1990 (section 529 of Pub. L. 101–
509, November 5, 1990, as amended) 
which is used in lieu of a GS rate. 

Locality payment has the meaning 
given that term in 5 CFR 531.602. 

Locality rate means a GS rate or an 
LEO special base rate, if applicable, plus 
any applicable locality payment. 

Official worksite means the official 
location of an employee’s position of 
record as determined under 5 CFR 
531.605. Official worksite is 
synonymous with the term ‘‘official 
duty station’’ as used in 5 U.S.C. 
5305(i). 

OPM means the Office of Personnel 
Management. 

Pay schedule means a set of rate 
ranges established for GS employees 
under a single authority—i.e., the 
General Schedule, an LEO special base 
rate schedule (for grades GS–3 through 
10), a locality rate schedule based on GS 
rates, a locality rate schedule based on 
LEO special base rates (for grades GS–
3 through 10), a special rate schedule 
under this subpart, or a similar schedule 
under 38 U.S.C. 7455. A pay schedule 
applies to or covers a defined category 
of employees based on established 
coverage conditions (e.g., official 
worksite, occupation). A pay schedule is 
considered to apply to or cover an 
employee who meets the established 
coverage conditions even when a rate 
under that schedule is not currently 
payable to the employee because of a 
higher pay entitlement under another 
pay schedule. 

Position of record means an 
employee’s official position (defined by 
grade, occupational series, employing 
agency, LEO status, and any other 
condition that determines coverage 
under a pay schedule (other than official 
worksite)), as documented on the 
employee’s most recent Notification of 
Personnel Action (Standard Form 50 or 
equivalent) and current position 
description, excluding any position to 
which the employee is temporarily 
detailed. For an employee whose change 
in official position is followed within 3 
workdays by a reduction in force 
resulting in the employee’s separation 
before he or she is required to report for 
duty in the new position, the position 
of record in effect immediately before 
the position change is deemed to remain 
the position of record through the date 
of separation. 

Rate of basic pay means the rate of 
pay fixed by law or administrative 
action for the position held by an 
employee before any deductions, 
including a GS rate, an LEO special base 
rate, a locality rate, a special rate under 
this subpart or a similar rate under 38 
U.S.C. 7455, or a retained rate under 5 
CFR 359.705 or 5 CFR part 536, but 
excluding additional pay of any other 
kind. 

Rate range or range means the range 
of rates of basic pay for a grade within 
an established pay schedule, excluding 
any retained rate. A rate range may 
consist of GS rates, LEO special base 

rates, locality rates, special rates, or 
similar rates under other legal authority. 

Retained rate means a rate above the 
maximum rate of the rate range 
applicable to the employee which is 
payable under 5 CFR part 536 or, for a 
former member of the Senior Executive 
Service, under 5 CFR 359.705. 

Special rate means a rate of pay 
within a special rate schedule 
established under this subpart. 

Special rate schedule means a pay 
schedule established under this subpart 
to provide higher rates of pay for 
specified categories of GS positions or 
employees at one or more grades. An 
increased or decreased special rate 
schedule refers to an increase or 
decrease in one or more rate ranges 
within that schedule. 

Special rate supplement means the 
portion of a special rate paid above an 
employee’s GS rate after applying any 
applicable pay limitation. For a law 
enforcement officer receiving an LEO 
special base rate who is also entitled to 
a special rate, a special rate supplement 
increases the LEO’s pay only to the 
extent that the resulting special rate 
exceeds the LEO’s rate of basic pay. The 
payable amount of a special rate 
supplement is subject to the Executive 
Level IV limitation, as provided in 
§ 530.304(a).

§ 530.303 Coverage. 
(a) Under 5 U.S.C. 5305, OPM may 

establish special rates for employees 
paid under a statutory pay system (as 
defined in 5 U.S.C. 5302(1)) or any other 
pay system established by or under 
Federal statute for civilian positions in 
the executive branch. Special rates 
apply only to GS employees unless the 
approved schedule coverage criteria 
specifically state otherwise. OPM will 
establish special rate schedules covering 
employees under a non-GS pay system 
only at the request of the agency 
responsible for administering that 
system. For employees covered by a 
non-GS pay system, the responsible 
agency is subject to the requirements in 
5 U.S.C. 5305. To the extent the 
statutory or regulatory provisions 
governing the non-GS pay system differ 
from the regulatory provisions of this 
subpart, the responsible agency must 
follow policies that are consistent as 
possible with this subpart. 

(b) An employee’s coverage under a 
special rate schedule is subject to the 
coverage conditions established by OPM 
for that schedule, except as provided in 
paragraph (c) of this section. The 
coverage conditions for a special rate 
schedule may be based on occupation, 
grade, employing agency, geographic 
location of official worksite, or other 
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factors OPM may determine to be 
appropriate. An agency determination 
as to whether an employee meets the 
coverage conditions for a special rate 
schedule must be based on the 
employee’s position of record and 
official worksite. An agency also may be 
required to consider other employee-
specific factors established by OPM to 
determine special rate coverage, such as 
special qualifications or certifications.

(c) An agency must pay the applicable 
special rate to any employee who meets 
the coverage conditions established by 
OPM with respect to a special rate 
schedule unless an authorized agency 
official determines that a category of 
employees of the agency will not be 
covered by a proposed or existing 
special rate schedule, subject to the 
following requirements: 

(1) An authorized agency official may 
determine that a category of employees 
of the agency will not be covered by a 
special rate request or a proposed new 
special rate schedule. The official must 
provide written notice to OPM that 
identifies the specific category or 
categories of employees who will not be 
covered by the special rate schedule. 
The notice must be received by OPM 
before the effective date of the new 
special rate schedule. 

(2) An authorized agency official may 
remove a category of employees of the 
agency from coverage under an existing 
special rate schedule. The official must 
provide written notice to OPM that 
identifies the specific category or 
categories of employees who will not be 
covered by the special rate schedule. 
The loss of coverage under a special rate 
schedule will become effective on the 
first day of the first pay period 
beginning on or after the date of the 
notice to OPM. 

(d) An employee covered by a special 
rate schedule is not entitled to a special 
rate for any purpose with respect to any 
period during which the employee is 
entitled to a higher rate of basic pay 
under any other legal authority. For 
example, an employee is not entitled to 
a special rate if he or she is entitled to 
a higher locality rate or a retained rate.

§ 530.304 Establishing or increasing 
special rates. 

(a) OPM may increase the minimum 
rates of pay otherwise payable to a 
category of employees in one or more 
areas or locations, grades or levels, 
occupational groups, series, classes, or 
subdivisions thereof, when it is 
necessary to address existing or likely 
significant recruitment or retention 
difficulties. OPM will consider the 
circumstances listed in paragraph (b) of 
this section and the factors listed in 

§ 530.306 when evaluating the need for 
special rates. When OPM establishes a 
minimum special rate under this 
authority, corresponding increases also 
may be made in one or more of the 
remaining rates of the affected grade or 
level. For any given grade, a minimum 
special rate may not exceed the 
maximum rate of basic pay for the rate 
range (excluding any locality rate, other 
special rate, or similar payment under 
other legal authority) by more than 30 
percent. A special rate is not payable if 
it exceeds the rate for level IV of the 
Executive Schedule. 

(b) The circumstances considered by 
OPM in evaluating the need for special 
rates are the following: 

(1) Rates of pay offered by non-
Federal employers which are 
significantly higher than those payable 
by the Government within the area, 
location, occupational group, or other 
category of positions under GS pay 
system; 

(2) The remoteness of the area or 
location involved; 

(3) The undesirability of the working 
conditions or the nature of the work 
involved (including exposure to toxic 
substances or other occupational 
hazards); or 

(4) Any other circumstances OPM 
considers appropriate. 

(c) In setting the level of special rates 
within a rate range for a category of 
employees, OPM will compute the 
special rate supplement by adding a 
fixed dollar amount or a fixed 
percentage to all GS rates within that 
range, except that an alternate method 
may be used for grades GS–1 and GS–
2, where within-grade increases vary 
throughout the range. 

(d) If OPM establishes a special rate 
schedule that covers only law 
enforcement officers, OPM may 
compute the special rate supplement for 
grades GS–3 through 10 as a fixed 
percentage of LEO special base rates 
instead of GS rates. With respect to such 
a schedule, references to GS rates in 
§ 530.307 are deemed to be references to 
LEO special base rates.

§ 530.305 Agency requests for new or 
increased special rates. 

(a) An agency may request that a 
special rate schedule be established or 
increased or that its employees be 
covered by an existing special rate 
schedule at any time. An authorized 
agency official in the agency 
headquarters office must submit to OPM 
any request to establish or increase 
special rates for a category of agency 
employees. The request must include a 
certification by the authorized agency 
official that the requested special rates 

are necessary to ensure adequate staffing 
levels to accomplish the agency’s 
mission. 

(b) The authorized agency official is 
responsible for submitting complete 
supporting data for any request for new 
or higher special rates. OPM may 
require that the supporting data include 
a survey of prevailing non-Federal pay 
rates in the relevant labor market. 

(c) OPM may coordinate an agency 
special rate request with other agencies 
that have similar categories of 
employees. OPM may designate a lead 
agency to assist in coordinating the 
collection of relevant data. Each affected 
agency is responsible for submitting 
complete supporting data upon request 
to OPM or the lead agency, as 
appropriate, unless the agency 
determines that a category of its 
employees will not be covered by the 
proposed special rate schedule, as 
provided in § 530.303(c).

§ 530.306 Evaluating agency requests for 
new or increased special rates. 

(a) In evaluating agency requests for 
new or increased special rates, OPM 
may consider the following factors: 

(1) The number of existing vacant 
positions and the length of time they 
have been vacant; 

(2) The number of employees who 
have quit (i.e., voluntarily left Federal 
service), including, when available, a 
subcount of the number of employees 
who quit to take a comparable position 
offering higher pay; 

(3) Evidence to support a conclusion 
that recruitment or retention problems 
likely will develop (if such problems do 
not already exist) or will worsen; 

(4) The number of vacancies an 
agency tried to fill, compared to the 
number of hires and offers made; 

(5) The nature of the existing labor 
market; 

(6) The degree to which an agency has 
considered and used other available pay 
flexibilities to alleviate staffing 
problems, including the superior 
qualifications and special needs pay-
setting authority in 5 CFR 531.212 and 
recruitment, relocation, and retention 
incentives under 5 CFR part 575; 

(7) The degree to which an agency has 
considered relevant non-pay solutions 
to staffing problems, such as conducting 
an aggressive recruiting program, using 
appropriate appointment authorities, 
redesigning jobs, establishing training 
programs, and improving working 
conditions; 

(8) The effect of the staffing problem 
on the agency’s mission; and 

(9) The level of non-Federal rates paid 
for comparable positions. Data on non-
Federal salary rates may be 
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supplemented, if appropriate, by data 
on Federal salary rates for comparable 
positions established under a non-GS 
pay system. 

(b) In determining the level at which 
to set special rates, OPM may consider 
the following factors: 

(1) The pay levels that, in OPM’s 
judgment, are necessary to recruit or 
retain an adequate number of qualified 
employees based on OPM’s findings 
with respect to the factors set forth in 
paragraph (a) of this section; 

(2) The dollar costs that will be 
incurred if special rates are not 
authorized; 

(3) The level of pay for comparable 
positions; and

(4) The need to provide for a 
reasonable progression in pay from 
lower grade levels to higher grade levels 
to avoid pay alignment problems (e.g., 
such as might result from applying the 
two-step promotion rule in 5 U.S.C. 
5334(b)). 

(c) No one factor or combination of 
factors specified in paragraph (a) or (b) 
of this section requires OPM to establish 
or increase special rates or to set special 
rates at any given level.

§ 530.307 OPM review and adjustment of 
special rate schedules. 

(a) OPM may review an established 
special rate schedule at any time to 
determine whether that schedule should 
be increased, decreased, or 
discontinued, taking into account the 
circumstances listed in § 530.304(b) and 
the factors listed in § 530.306 that led to 
establishing the schedule. An 
authorized agency official may request 
that OPM conduct such a review of one 
or more special rate schedules. 

(b) OPM may designate lead agencies 
to assist in the review of designated 
special rate schedules and to coordinate 
the collection of relevant data. Each 
affected agency is responsible for 
submitting complete supporting data 
upon request to OPM or the lead agency, 
as appropriate. 

(c) OPM will adjust a special rate 
schedule by determining the amount of 
the special rate supplement to be paid 
on top of the current GS rate for each 
rate range within the schedule. OPM 
will determine the extent to which 
special rate supplements are to be 
adjusted (increased or decreased), if at 
all, and when the special rate 
supplements are to be adjusted. As 
provided in 5 U.S.C. 5305(d), special 
rate schedule adjustments made by 
OPM have the force and effect of statute. 

(d)(1) For special rate schedules 
computed by applying a fixed-
percentage supplement on top of each 
GS rate within a rate range, OPM may 

require that a change in the underlying 
GS rate automatically results in an 
adjusted special rate schedule, unless 
OPM determines that an adjustment in 
the supplement percentage is 
appropriate for one or more special rate 
schedules. 

(2) For special rate schedules 
computed by applying a fixed-dollar 
supplement on top of each GS rate 
within a rate range, OPM may require 
that special rate supplements generally 
be adjusted to reflect the increase in GS 
rates, unless OPM determines that a 
different adjustment is appropriate for 
one or more special rate schedules. 

(e) If OPM determines that a special 
rate schedule, or a rate range within a 
special rate schedule, is no longer 
needed to ensure satisfactory 
recruitment or retention of qualified 
employees, OPM may discontinue the 
schedule or rate range. Consistent with 
§ 530.303(d), if all employees and 
positions covered by a special rate 
schedule or rate range are entitled to a 
higher rate of basic pay, the schedule or 
rate range (as applicable) will be 
automatically discontinued. 

(f) OPM may change the established 
conditions for coverage under a special 
rate schedule at any time based on a 
reevaluation of the circumstances and 
factors that led to establishing the 
schedule. Expansion of coverage is 
equivalent to establishing a special rate 
schedule for a category of affected 
employees. Reduction of coverage is the 
equivalent of discontinuing a special 
rate schedule for a category of affected 
employees. 

(g) When a special rate schedule is 
adjusted or discontinued, or when there 
is a change in a schedule’s coverage 
criteria, the rate of pay for affected 
employees must be set as provided in 
§§ 530.321 through 530.323.

§ 530.308 Treatment of special rate as 
basic pay. 

Except as otherwise specifically 
provided under other legal authority, a 
special rate is considered a rate of basic 
pay only for the following purposes: 

(a) The purposes for which a locality 
rate is considered to be a rate of basic 
pay in computing other payments or 
benefits, to the extent provided by 5 
CFR 531.610, except as otherwise 
provided in paragraphs (b) through (d) 
of this section; 

(b) Computation of nonforeign area 
cost-of-living allowances and post 
differentials under 5 U.S.C. 5941 and 5 
CFR part 591, subpart B; 

(c) Computation of foreign area post 
differentials under 5 U.S.C. 5925(a) and 
danger pay allowances under 5 U.S.C. 
5928; and 

(d) Application of pay administration 
provisions for prevailing rate employees 
which consider rates of basic pay under 
the GS pay system in setting pay (except 
as otherwise provided in 5 CFR part 
532), subject to the requirement that, if 
the employee’s actual special rate would 
not apply at the official worksite for the 
prevailing rate position, a special rate 
may be used only if it is a corresponding 
special rate on a special rate schedule 
that would cover the employee if his or 
her GS position of record were located 
at the same official worksite as the 
prevailing rate position, consistent with 
the geographic conversion rule in 5 CFR 
531.205.

§ 530.309 Miscellaneous provisions. 

(a) A special rate may be paid only for 
those hours for which an employee is in 
a pay status. 

(b) A pay increase caused by an 
employee becoming entitled to a new or 
higher special rate supplement is not an 
equivalent increase in pay within the 
meaning of 5 U.S.C. 5335. (See 5 CFR 
531.407(c).) 

(c) A special rate is included in an 
employee’s total remuneration, as 
defined in 5 CFR 551.511(b), and 
straight time rate of pay, as defined in 
5 CFR 551.512(b), for the purpose of 
overtime pay computations under the 
Fair Labor Standards Act of 1938, as 
amended.

(d) The reduction or termination of an 
employee’s special rate supplement in 
accordance with the requirements of 
this subpart is not an adverse action 
under 5 CFR part 752, subpart D, or an 
action under 5 CFR 930.214. 

Setting an Employee’s Rate of Pay

§ 530.321 General. 

(a) This section and §§ 530.322 and 
530.323 provide conversion rules for 
setting an employee’s pay when a 
special rate schedule is established, 
increased, decreased, or discontinued, 
or when an employee’s coverage under 
an existing special rate schedule is 
affected by a change in coverage criteria. 
These conversion rules do not apply to 
changes in an employee’s special rate 
entitlements based on a change in the 
employee’s position of record or official 
worksite. Pay-setting rules for other 
personnel actions affecting special rate 
employees are provided in 5 CFR parts 
531 and 536. For example, if an 
employee becomes covered by a special 
rate schedule as a result of a change in 
the employee’s official worksite, the 
geographic conversion rule in 5 CFR 
531.205 must be used to set the 
employee’s rate(s) of basic pay in the 
new location before considering any 
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other simultaneous pay action (other 
than a general pay adjustment). 

(b) The conversion rules in §§ 530.322 
and 530.323 are considered general pay 
adjustments for the purpose of applying 
5 CFR 531.206 (dealing with the order 
of precedence for processing 
simultaneous pay actions). The rate(s) of 
pay resulting from these conversion 
rules are considered the employee’s 
existing rate(s) of pay before processing 
the next simultaneous pay action in the 
order of precedence.

§ 530.322 Setting pay when a special rate 
schedule is newly established or increased. 

(a) General rule. When an employee 
holds a position that becomes covered 
by a newly established special rate 
schedule (including a schedule for 
which coverage is expanded) or 
increased special rate schedule 
(including an increased special rate 
range within a schedule), the agency 
must set the employee’s rate of pay at 
the step or rate of the grade on the new 
special rate schedule that corresponds 
to the employee’s existing numerical 
step or rate (as in effect immediately 
before the new special rate schedule 
takes effect), except as otherwise 
provided in this section. The 
corresponding special rate is 
determined by adding the applicable 
special rate supplement on top of the 
employee’s GS rate, subject to the 
limitation that no special rate may 
exceed the rate for level IV of the 
Executive Schedule. For an employee 
receiving an LEO special base rate, add 
the applicable special rate supplement 
to the GS rate for the employee’s grade 
and step, except as otherwise provided 
under § 530.304(d). 

(b) Employee entitled to a higher rate 
of basic pay. As provided in 
§ 530.303(d), if an employee meeting the 
coverage conditions for a newly 
established or increased special rate 
schedule is entitled to a higher rate of 
basic pay under other legal authority, 
the employee must be paid at that 
higher rate. 

(c) Employee receiving a retained rate. 
When an employee is receiving a 
retained rate immediately before the 
employee’s position is covered by a 
newly established or increased special 
rate schedule, the agency must 
determine the employee’s rate of pay 
consistent with the requirements in 5 
CFR part 536, subpart C (or 5 CFR 
359.705 for a former member of the 
Senior Executive Service receiving a 
retained rate under that section).

§ 530.323 Setting pay when a special rate 
is discontinued or decreased. 

(a) General. This section applies when 
a special rate applicable to a position is 
discontinued or decreased because of— 

(1) A reduction or termination of the 
rates of the special rate schedule (or of 
rates of a rate range within a schedule); 
or 

(2) The reduction in the scope of 
coverage of the special rate schedule. 

(b) Employee entitled to pay retention. 
When a special rate applicable to a 
position is discontinued or decreased, 
and an employee holding the position is 
entitled to pay retention under 5 CFR 
part 536 as a result, the employee’s rate 
of pay must be set consistent with the 
requirements in 5 CFR part 536, subpart 
C. 

(c) Employee not entitled to pay 
retention. When a special rate 
applicable to a position is discontinued 
or decreased, and an employee holding 
the position is not entitled to pay 
retention under 5 CFR part 536, the 
employee’s rate of pay is set in the 
highest applicable rate range at the 
grade and step (or rate) that corresponds 
to the grade and step (or rate) for the 
employee’s existing special rate (as in 
effect immediately before the schedule 
change). 

(d) Employee receiving a retained 
rate. When a special rate applicable to 
a position is discontinued or decreased, 
and the employee holding the position 
is receiving a retained rate immediately 
before the schedule change, the 
employee’s rate of pay must be set 
consistent with the requirements in 5 
CFR part 536, subpart C (or 5 CFR 
359.705 for a former member of the 
Senior Executive Service receiving a 
retained rate under that section).

PART 531—PAY UNDER THE 
GENERAL SCHEDULE

� 11. The authority citation for part 531 
is revised to read as follows:

Authority: 5 U.S.C. 5115, 5307, and 5338; 
sec. 4 of Pub. L. 103–89, 107 Stat. 981; and 
E.O. 12748, 56 FR 4521, 3 CFR, 1991 Comp., 
p. 316; Subpart B also issued under 5 U.S.C. 
5303(g), 5305, 5333, 5334(a) and (b), and 
7701(b)(2); Subpart D also issued under 5 
U.S.C. 5335(g) and 7701(b)(2); Subpart E also 
issued under 5 U.S.C. 5336; Subpart F also 
issued under 5 U.S.C. 5304, 5305, and 5338; 
and E.O. 12883, 58 FR 63281, 3 CFR, 1993 
Comp., p. 682 and E.O. 13106, 63 FR 68151, 
3 CFR, 1998 Comp., p. 224.

� 12. Revise subpart B to read as follows:

Subpart B—Determining Rate of Basic 
Pay

General Provisions

Sec. 

531.201 Purpose. 
531.202 Coverage. 
531.203 Definitions. 
531.204 Entitlement to other rates of pay. 
531.205 Converting pay upon change in 

location of employee’s official worksite. 
531.206 Order of processing simultaneous 

pay actions. 
531.207 Applying annual pay adjustments. 

Setting Pay When Appointment or Position 
Changes 
531.211 Setting pay for a newly appointed 

employee. 
531.212 Superior qualifications and special 

needs pay-setting authority. 
531.213 Setting pay upon change in 

position without a change in grade. 
531.214 Setting pay upon promotion. 
531.215 Setting pay upon demotion. 
531.216 Setting pay when an employee 

moves from a Department of Defense or 
Coast Guard nonappropriated fund 
instrumentality. 

531.217 Special conversion rules for certain 
non-GS employees. 

Using a Highest Previous Rate Under the 
Maximum Payable Rate Rule 
531.221 Maximum payable rate rule. 
531.222 Rates of basic pay that may be used 

as the highest previous rate. 
531.223 Rates of basic pay that may not be 

used as the highest previous rate. 

Special Rules for GM Employees 
531.241 Retaining and losing GM status. 
531.242 Setting pay upon loss of GM status. 
531.243 Promotion of a GM employee. 
531.244 Adjusting a GM employee’s rate at 

the time of an annual pay adjustment. 
531.245 Computing locality rates and 

special rates for GM employees. 
531.246 Within-grade increases for GM 

employees. 
531.247 Maximum payable rate rule for GM 

employees.

Subpart B—Determining Rate of Basic 
Pay 

General Provisions

§ 531.201 Purpose. 
This subpart contains regulations of 

the Office of Personnel Management 
(OPM) implementing 5 U.S.C 5332, 
5333, and 5334, which deal with setting 
and adjusting rates of basic pay for 
General Schedule (GS) employees. 
These regulations are supplemented by 
regulations on GS within-grade 
increases in subpart D of this part; GS 
quality step increases in subpart E of 
this part; locality rates in subpart F of 
this part; special rates in 5 CFR part 530, 
subpart C; and grade and pay retention 
in 5 CFR part 536.

§ 531.202 Coverage. 
This subpart covers employees who 

occupy positions classified and paid 
under the GS classification and pay 
system, as provided in 5 U.S.C. 5102 
and 5331 or other applicable laws. Law 

VerDate jul<14>2003 16:49 May 27, 2005 Jkt 205001 PO 00000 Frm 00015 Fmt 4701 Sfmt 4700 E:\FR\FM\31MYR3.SGM 31MYR3



31292 Federal Register / Vol. 70, No. 103 / Tuesday, May 31, 2005 / Rules and Regulations 

enforcement officers (LEOs) receiving 
LEO special base rates are covered by 
the GS classification and pay system, 
but receive higher base rates of pay in 
lieu of GS rates at grades GS–3 through 
GS–10. This subpart also covers GS 
employees who receive special rates 
under 5 U.S.C. 5305 and 5 CFR part 530, 
subpart C.

§ 531.203 Definitions. 
In this subpart: 
Agency means an Executive agency as 

defined in 5 U.S.C. 105 or an agency in 
the legislative branch with employees 
covered by this subpart. To the extent 
that the regulations in this subpart relate 
to non-GS service in the Federal 
Government, agency includes any other 
agency in the Federal Government. 

Demotion means a change of an 
employee, while continuously 
employed, from one GS grade to a lower 
GS grade, with or without a reduction 
in pay. 

Employee means an employee as 
defined in 5 U.S.C. 2105 who is covered 
by this subpart. For the purpose of 
determining eligibility under the 
superior qualifications and special 
needs pay-setting authority in § 531.212 
and applying the maximum payable rate 
provisions in §§ 531.216 and 531.221 
(which consider rates of pay received 
during non-GS service in the Federal 
Government), employee also includes 
any employee as defined in 5 U.S.C. 
2105 and— 

(1) An individual employed by the 
U.S. Postal Service or the Postal Rate 
Commission who would be considered 
an employee under 5 U.S.C. 2105 but for 
the exclusion in section 2105(e); and 

(2) An individual employed by a 
Department of Defense or Coast Guard 
nonappropriated fund instrumentality 
(as described in 5 U.S.C. 2105(c)) for 
service covered by § 531.216 (for the 
purpose of applying that section and 
§§ 531.211 and 531.212). 

Existing rate means the rate received 
immediately before a pay action takes 
effect, after processing a general pay 
adjustment and any other simultaneous 
pay action that is higher in the order of 
precedence under § 531.206. For 
example, the existing rate immediately 
before a promotion action must reflect 
any geographic conversion under 
§ 531.205 and any simultaneous within-
grade increase or quality step increase. 

Federal Government means all 
entities of the Government of the United 
States, including the U.S. Postal Service 
and the Postal Rate Commission. The 
District of Columbia is deemed to be 
part of the Federal Government with 
respect to employees of the government 
of the District of Columbia (DC) who 

were first employed by that government 
before October 1, 1987. A Department of 
Defense or Coast Guard 
nonappropriated fund instrumentality 
(as described in 5 U.S.C. 2105(c)) is not 
considered part of the Federal 
Government except for the purpose of 
applying §§ 531.211 and 531.212 to 
employees covered by § 531.216 upon 
employment in a GS position.

General Schedule or GS means the 
classification and pay system 
established under 5 U.S.C. chapter 51 
and subchapter III of chapter 53. It also 
refers to the pay schedule of GS rates 
established under 5 U.S.C. 5332, as 
adjusted under 5 U.S.C. 5303 or other 
law (including GS rates payable to GM 
employees). Law enforcement officers 
(LEOs) receiving LEO special base rates 
are covered by the GS classification and 
pay system but receive higher base rates 
of pay in lieu of GS rates at grades GS–
3 through GS–10. 

GM employee means a GS employee 
who was formerly covered by the 
Performance Management and 
Recognition System under 5 U.S.C. 
chapter 54 on October 31, 1993 (and 
therefore became covered on November 
1, 1993, by section 4 of Pub. L. 103–89, 
the Performance Management and 
Recognition System Termination Act of 
1993), and who continues thereafter to 
occupy a position as a supervisor or 
management official (as defined in 5 
U.S.C. 7103(a)(10) and (11)) in the same 
grade of the General Schedule (GS–13, 
14, or 15) and in the same agency 
without a break in service of more than 
3 days. (See § 531.241.) Any reference to 
employees, grades, positions, or rates of 
basic pay under the General Schedule 
includes GM employees. 

GS rate means a rate of basic pay 
within the General Schedule, excluding 
any LEO special base rate and 
additional pay of any kind such as 
locality payments or special rate 
supplements. A rate payable to a GM 
employee is considered a GS rate even 
though the rate may fall between GS 
step rates. 

Highest applicable rate range means 
the rate range applicable to a GS 
employee based on a given position of 
record and official worksite that 
provides the highest rates of basic pay, 
excluding any retained rates. For 
example, a rate range of special rates 
may exceed an applicable locality rate 
range. In certain circumstances, the 
highest applicable rate range may 
consist of two types of pay rates from 
different pay schedules—e.g., a range 
where special rates (based on a fixed 
dollar supplement) are higher in the 
lower portion of the range and locality 

rates are higher in the higher portion of 
the range. 

Law enforcement officer or LEO has 
the meaning given that term in 5 CFR 
550.103. 

LEO special base rate means a special 
base rate established for GS law 
enforcement officers at grades GS–3 
through GS–10 under section 403 of the 
Federal Employees Pay Comparability 
Act of 1990 (section 529 of Pub. L. 101–
509, November 5, 1990, as amended) 
which is used in lieu of a GS rate. 

Locality payment means a locality-
based comparability payment payable to 
GS employees under 5 U.S.C. 5304 and 
5 CFR part 531, subpart F. 

Locality rate means a GS rate or an 
LEO special base rate, if applicable, plus 
any applicable locality payment. 

Official worksite means the official 
location of the employee’s position of 
record, as determined under 5 CFR 
531.605. 

OPM means the Office of Personnel 
Management. 

Payable rate means the highest rate of 
basic pay to which an employee is 
entitled based on the employee’s 
position of record, official worksite, and 
step (or relative position in range for a 
GM employee) or, if applicable, a 
retained rate. 

Pay schedule means a set of rate 
ranges established for GS employees 
under a single authority—i.e., the 
General Schedule, an LEO special base 
rate schedule (for grades GS–3 through 
10), a locality rate schedule based on GS 
rates, a locality rate schedule based on 
LEO special base rates (for grades GS–
3 through 10), or a special rate schedule. 
A pay schedule applies to or covers a 
defined category of employees based on 
established coverage conditions (e.g., 
official worksite, occupation). A pay 
schedule is considered to apply to or 
cover an employee who meets the 
established coverage conditions even 
when a rate under that schedule is not 
currently payable to the employee 
because of a higher pay entitlement 
under another pay schedule. 

Position of record means an 
employee’s official position (defined by 
grade, occupational series, employing 
agency, LEO status, and any other 
condition that determines coverage 
under a pay schedule (other than official 
worksite)), as documented on the 
employee’s most recent Notification of 
Personnel Action (Standard Form 50 or 
equivalent) and current position 
description, excluding any position to 
which the employee is temporarily 
detailed. For an employee whose change 
in official position is followed within 3 
workdays by a reduction in force 
resulting in the employee’s separation 
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before he or she is required to report for 
duty in the new position, the position 
of record in effect immediately before 
the position change is deemed to remain 
the position of record through the date 
of separation. 

Promotion means a GS employee’s 
movement from one GS grade to a 
higher GS grade while continuously 
employed (including such a movement 
in conjunction with a transfer). 

Rate of basic pay means the rate of 
pay fixed by law or administrative 
action for the position held by a GS 
employee before any deductions, 
including a GS rate, an LEO special base 
rate, a special rate, a locality rate, a 
retained rate, but exclusive of additional 
pay of any other kind. For the purpose 
of applying the maximum payable rate 
rules in §§ 531.216 and 531.221 to non-
GS employees, rate of basic pay means 
a rate of pay under other legal authority 
which is equivalent to a rate of basic 
pay for GS employees, as described in 
this definition. 

Rate range or range means a range of 
rates of basic pay for a grade within an 
established pay schedule, excluding any 
retained rate. A rate range may consist 
of GS rates, LEO special base rates, 
locality rates, special rates, or, for non-
GS employees, similar rates under other 
legal authority. 

Reassignment means a change of an 
employee, while serving continuously 
in the same agency, from one position 
to another without promotion or 
demotion. 

Reemployment means employment, 
including reinstatement or another type 
of appointment, after a break in service 
of at least 1 full workday. 

Retained rate means a rate above the 
maximum rate of the rate range 
applicable to a GS employee which is 
payable under 5 CFR part 536 or, for a 
former member of the Senior Executive 
Service, under 5 CFR 359.705. 

Special rate means a rate of pay 
within a special rate schedule 
established under 5 CFR part 530, 
subpart C, or a similar rate for GS 
employees established under other legal 
authority (e.g., 38 U.S.C. 7455). The 
term special rate does not include an 
LEO special base rate. 

Special rate schedule means a pay 
schedule established under 5 CFR part 
530, subpart C, to provide higher rates 
of pay for specified categories of GS 
positions or employees at one or more 
grades or levels or a similar schedule 
established for GS employees under 
other legal authority (e.g., 38 U.S.C. 
7455). 

Special rate supplement means the 
portion of a special rate paid above an 
employee’s GS rate after applying any 

applicable pay limitation. For a law 
enforcement officer receiving an LEO 
special base rate who is also entitled to 
a special rate under 5 CFR part 530, 
subpart C, the special rate supplement 
increases the LEO’s pay only to the 
extent that the resulting special rate 
exceeds the LEO’s rate of basic pay. 

Temporary promotion means a time-
limited promotion with a not-to-exceed 
date or a specified term. 

Transfer means a change of an 
employee, without a break in service of 
1 full workday, from one branch of the 
Federal Government (executive, 
legislative, or judicial) to another or 
from one agency to another.

Where different pay schedules apply 
means, in the context of applying the 
geographic conversion rule, that an 
employee’s official worksite is changed 
to a new location that would cause the 
employee to lose or gain coverage under 
a location-based pay schedule (i.e., 
locality rate schedule or special rate 
schedule) if the employee were to 
remain in the same position of record. 

Within-grade increase has the 
meaning given that term in § 531.403.

§ 531.204 Entitlement to other rates of pay. 
(a) A law enforcement officer is 

entitled to LEO special base rates in lieu 
of GS rates at grades GS–3 through GS–
10. A law enforcement officer is entitled 
to the LEO special base rate that 
corresponds to his or her grade and step. 
If an employee loses LEO status, the 
employee is entitled to the GS rate for 
his or her grade and step unless a higher 
rate is set under the maximum payable 
rate rule in § 531.221 or under the pay 
retention rules in 5 CFR part 536, as 
applicable. LEO special base rates are 
used in computing locality rates, as 
provided in subpart F of this part. A law 
enforcement officer may be entitled to a 
special rate that is computed using the 
underlying GS rate for the LEO’s grade 
and step. 

(b) When an employee’s GS rate or 
LEO special base rate is determined 
under the rules of this subpart, the 
agency must determine any other rate of 
basic pay to which the employee is 
entitled, including a locality rate under 
subpart F of this part and a special rate 
under 5 CFR part 530, subpart C, or 
other legal authority (e.g., 38 U.S.C. 
7455). The employee is entitled to the 
highest applicable rate of basic pay as 
his or her payable rate. When an 
employee’s special rate is surpassed by 
a higher locality rate, his or her 
entitlement to a special rate is 
terminated, as provided in § 530.303(d). 

(c) When application of the rules in 
this subpart results in setting an 
employee’s payable rate in the highest 

applicable pay schedule (e.g., a locality 
rate schedule or a special rate schedule), 
the agency must determine the 
employee’s underlying GS rate or LEO 
special base rate, as applicable, based on 
that payable rate (i.e., by finding the 
corresponding underlying rate with the 
same grade and step (or relative 
position) as the payable rate).

§ 531.205 Converting pay upon change in 
location of employee’s official worksite. 

When an employee’s official worksite 
is changed to a new location where 
different pay schedules apply, the 
agency must convert the employee’s 
rate(s) of basic pay to the applicable pay 
schedule(s) in the new location before 
processing any simultaneous pay action 
(other than a general pay adjustment, as 
provided in § 531.206). The agency must 
first set the employee’s rate(s) of basic 
pay in the applicable pay schedule(s) in 
the new location based on his or her 
position of record (including grade) and 
step (or rate) immediately before the 
change in the employee’s official 
worksite. The resulting rate must be 
used as the existing rate in processing 
the next simultaneous pay action in the 
order of precedence, using the 
applicable pay schedules in the new 
location. In conjunction with any 
simultaneous pay actions, the 
employee’s rate(s) of basic pay will then 
be set based on the employee’s new 
position of record and new official 
worksite.

§ 531.206 Order of processing 
simultaneous pay actions. 

When multiple pay actions with the 
same effective date affect an employee’s 
rate of basic pay, the actions will be 
processed in the following order: 

(a) Process general pay adjustments 
before any individual pay action that 
takes effect at the same time. General 
pay adjustments include an annual 
adjustment in the General Schedule 
under 5 U.S.C. 5303; an adjustment in 
LEO special base rates; an adjustment of 
a locality pay percentage under subpart 
F of this part; the establishment or 
adjustment of a special rate schedule 
under 5 CFR part 530, subpart C, or 
similar legal authority (e.g., 38 U.S.C. 
7455); and an adjustment of a retained 
rate under 5 CFR 359.705(d)(1) and 
536.305(a)(1) based on the 
establishment or adjustment of a pay 
schedule. 

(b) Convert the employee’s rate(s) of 
pay to reflect any change in the location 
of the employee’s official worksite, as 
prescribed in § 531.205 (or similar 
geographic conversion provision). 
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(c) Process any within-grade increase 
or quality step increase to which the 
employee is entitled. 

(d) Process any promotion action 
using the rates of pay and rate ranges in 
the sequence prescribed in § 531.214. 

(e) Except as otherwise provided in 
paragraphs (a) through (d) of this section 
or other regulation, process individual 
pay actions that take effect at the same 
time in the order that gives the 
employee the maximum benefit.

§ 531.207 Applying annual pay 
adjustments. 

(a) Except as otherwise provided in 
this section, on the effective date of a GS 
pay adjustment under 5 U.S.C. 5303 or 
similar authority, an agency initially 
must set the GS rate of a GS employee 
at the new rate of the adjusted General 
Schedule corresponding to the 
employee’s grade and step in effect 
immediately before the effective date of 
the pay adjustment. Any simultaneous 
pay actions must be processed after the 
pay adjustment, as provided in 
§ 531.206. 

(b) For employees receiving a retained 
rate immediately before the effective 
date of a GS annual pay adjustment, the 
agency must adjust the employee’s rate 
of basic pay under the rules in 5 CFR 
536.305 (or under 5 CFR 359.705 for 
former members of the Senior Executive 
Service receiving a retained rate under 
that section). 

(c) For GM employees, the agency 
must follow the rules in § 531.244.

Setting Pay When Appointment or 
Position Changes

§ 531.211 Setting pay for a newly 
appointed employee. 

(a) First appointment. An agency must 
set the payable rate of basic pay for an 
employee receiving his or her first 
appointment (regardless of tenure) as a 
civilian employee of the Federal 
Government at the minimum rate of the 
highest applicable rate range for the 
employee’s position of record, except as 
provided in § 531.212. 

(b) Reemployment. For an employee 
who has previous civilian service in the 
Federal Government, an agency must set 
the payable rate of basic pay upon 
reemployment at the minimum rate of 
the highest applicable rate range for the 
employee’s position of record unless— 

(1) The employee meets the 
conditions in § 531.212 and an agency 
determines it is appropriate to set pay 
under that section; or 

(2) The employee is eligible for a 
higher payable rate under the maximum 
payable rate rule in § 531.221 and the 
agency chooses to apply that rule.

§ 531.212 Superior qualifications and 
special needs pay-setting authority. 

(a) Agency authority. (1) An agency 
may use the superior qualifications and 
special needs pay-setting authority in 5 
U.S.C. 5333 to set the payable rate of 
basic pay for an employee above the 
minimum rate of the highest applicable 
rate range for the employee’s position of 
record. The superior qualifications and 
special needs pay-setting authority may 
be used for— 

(i) A first appointment (regardless of 
tenure) as a civilian employee of the 
Federal Government; or 

(ii) A reappointment that is 
considered a new appointment under 5 
U.S.C. 5333 because it meets the 
conditions prescribed in paragraph 
(a)(2) and (3) of this section. 

(2) An agency may use the superior 
qualifications and special needs pay-
setting authority for a reappointment 
only when the employee has had a 
break in service of at least 90 days from 
the last period of civilian employment 
with the Federal Government, except as 
provided in paragraph (a)(3) of this 
section. 

(3) An agency may use the superior 
qualifications and special needs pay-
setting authority for a reappointment 
without requiring a 90-day break in 
service if the candidate’s civilian 
employment with the Federal 
Government during the 90-day period 
immediately preceding the appointment 
was limited to one or more of the 
following: 

(i) Employment under a time-limited 
or non-permanent appointment in the 
competitive or excepted service; 

(ii) Employment under an 
appointment as an expert or consultant 
under 5 U.S.C. 3109 and 5 CFR part 304; 
or 

(iii) Employment under a provisional 
appointment designated under 5 CFR 
316.403. 

(4) Service as an employee of a 
nonappropriated fund instrumentality 
(NAFI) of the Department of Defense or 
Coast Guard is not considered 
employment by the Federal Government 
under this section except for employees 
covered by § 531.216 upon appointment 
or reappointment (i.e., employees who 
move from NAFI position to GS position 
with a break in service of 3 days or less 
and without a change in agency). 
Employees covered by § 531.216 upon 
appointment or reappointment to a GS 
position are not eligible to have pay set 
under the superior qualifications or 
special needs authority, since their 
NAFI employment is considered 
employment by the Federal 
Government. Otherwise, NAFI 

employment does not block application 
of this section. 

(b) Superior qualifications or special 
needs determination. An agency may set 
the payable rate of basic pay of a newly 
appointed employee above the 
minimum rate of the grade under this 
section if the candidate meets one of the 
following criteria: 

(1) The candidate has superior 
qualifications. An agency may 
determine that a candidate has superior 
qualifications based on the level, type, 
or quality of the candidate’s skills or 
competencies demonstrated or obtained 
through experience and/or education, 
the quality of the candidate’s 
accomplishments compared to others in 
the field, or other factors that support a 
superior qualifications determination. 
The candidate’s skills, competencies, 
experience, education, and/or 
accomplishments must be relevant to 
the requirements of the position to be 
filled. These qualities must be 
significantly higher than that needed to 
be minimally required for the position 
and/or be of a more specialized quality 
compared to other candidates; or 

(2) The candidate fills a special 
agency need. An agency may determine 
that a candidate fills a special agency 
need if the type, level, or quality of 
skills and competencies or other 
qualities and experiences possessed by 
the candidate are relevant to the 
requirements of the position and are 
essential to accomplishing an important 
agency mission, goal, or program 
activity. A candidate also may meet the 
special needs criteria by meeting agency 
workforce needs, as documented in the 
agency’s strategic human capital plan. 

(c) Pay rate determination. An agency 
may consider one or more of the 
following factors, as applicable in the 
case at hand, to determine the step at 
which to set an employee’s payable rate 
of basic pay using the superior 
qualifications and special needs pay-
setting authority: 

(1) The level, type, or quality of the 
candidate’s skills or competencies; 

(2) The candidate’s existing salary, 
recent salary history, or salary 
documented in a competing job offer 
(taking into account the location where 
the salary was or would be earned and 
comparing the salary to payable rates of 
basic pay in the same location); 

(3) Significant disparities between 
Federal and non-Federal salaries for the 
skills and competencies required in the 
position to be filled; 

(4) Existing labor market conditions 
and employment trends, including the 
availability and quality of candidates for 
the same or similar positions; 
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(5) The success of recent efforts to 
recruit candidates for the same or 
similar positions; 

(6) Recent turnover in the same or 
similar positions; 

(7) The importance/criticality of the 
position to be filled and the effect on the 
agency if it is not filled or if there is a 
delay in filling it; 

(8) The desirability of the geographic 
location, duties, and/or work 
environment associated with the 
position; 

(9) Agency workforce needs, as 
documented in the agency’s strategic 
human capital plan; or 

(10) Other relevant factors. 
(d) Consideration of recruitment 

incentive. In determining whether to use 
the superior qualifications and special 
needs pay-setting authority and the 
level at which the employee’s payable 
rate of basic pay should be set, an 
agency must consider the possibility of 
authorizing a recruitment incentive 
under 5 CFR part 575, subpart A. 

(e) Approval and documentation 
requirements. (1) An agency must 
approve each determination to use the 
superior qualifications and special 
needs pay-setting authority prior to the 
candidate entering on duty. Each 
determination must be made in writing 
and reviewed and approved by an 
official of the agency who is at least one 
level higher than the employee’s 
supervisor, unless there is no official at 
a higher level in the agency. 

(2) An agency must document all of 
the following for each determination to 
use the superior qualifications and 
special needs pay-setting authority 
sufficient to allow reconstruction of the 
action taken in each case:

(i) The superior qualifications of the 
candidate under paragraph (b)(1) of this 
section or the special agency need for 
the candidate’s services under 
paragraph (b)(2) of this section which 
justifies a higher than minimum rate; 

(ii) An explanation of the factor(s) and 
supporting documentation under 
paragraph (c) of this section which were 
used to justify the rate at which the 
employee’s pay is set. The written 
documentation must explain how the 
factors directly relate to the rate 
approved; and 

(iii) The reasons for authorizing a 
higher than minimum rate instead of or 
in addition to a recruitment incentive 
under 5 CFR part 575, subpart A. 

(f) Ensuring compliance. An agency 
must establish appropriate internal 
guidelines and evaluation procedures to 
ensure compliance with the law, this 
section of OPM regulations, and agency 
policies.

§ 531.213 Setting pay upon change in 
position without a change in grade. 

For an employee who is moved 
laterally (by transfer, reassignment, 
change in type of appointment, change 
in official worksite, or other change in 
position) from one GS position to a 
different GS position without a change 
in grade or a break in service, the agency 
must determine the employee’s payable 
rate of basic pay and any underlying 
rate(s)s of basic pay based on the 
employee’s new position of record, new 
official worksite, and the step (or rate) 
in effect before the position change. If 
an employee is eligible to receive a 
higher rate under the maximum payable 
rate rule in § 531.221, the agency may 
choose to apply that rule. If an 
employee is entitled to pay retention, 
the agency must apply the rules in 5 
CFR part 536.

§ 531.214 Setting pay upon promotion. 
(a) General. An agency must set an 

employee’s payable rate of basic pay 
upon promotion following the rules in 
this section, consistent with 5 U.S.C. 
5334(b). The promotion rule in 5 U.S.C. 
5334(b) and the implementing rules in 
this section apply only to a GS 
employee who is promoted from one GS 
grade to a higher GS grade. Consistent 
with § 531.206, any general pay 
adjustment that takes effect on the same 
day as a promotion action must be 
processed before applying the rules in 
this section. 

(b) Geographic conversion. When an 
employee’s official worksite is changed 
to a new location where different pay 
schedules apply, the agency must 
convert the employee to the applicable 
pay schedule(s) and rate(s) of basic pay 
for the new official worksite based on 
the employee’s position of record before 
promotion as provided in § 531.205 
before processing a simultaneous 
promotion action. 

(c) Simultaneous within-grade 
increase. When an employee is entitled 
to a within-grade increase or a quality 
step increase that is effective at the same 
time as a promotion, the agency must 
process that increase before processing 
the promotion action. 

(d) Promotion rule. (1) General. An 
agency must determine an employee’s 
payable rate of basic pay upon 
promotion using the standard method in 
paragraph (d)(3) of this section or the 
alternate method in paragraph (d)(4) of 
this section, subject to the special rule 
in paragraph (d)(5) of this section for 
employees receiving a retained rate 
before promotion. A determination 
regarding whether the alternate method 
is used in place of the standard method 
depends on the pay schedules that 

apply to an employee before and after 
promotion, as provided in paragraph 
(d)(2) of this section. In this paragraph 
(d), references to an employee’s rate or 
range ‘‘before promotion’’ mean the rate 
or range before promotion but after any 
geographic conversion required by 
paragraph (b) of this section. 

(2) Determining applicable method. 
The following rules govern 
determinations regarding which 
promotion method to use: 

(i) Apply the standard method 
exclusively if the employee is covered 
by the same pay schedules before and 
after promotion. For example, an 
employee may be covered by the 
General Schedule and the same locality 
rate schedule before and after 
promotion. 

(ii) Apply the alternate method if the 
employee is covered by different pay 
schedules before and after promotion 
and if the alternate method will produce 
a higher payable rate upon promotion 
than the standard method. For example, 
an employee may be covered after 
promotion by a special rate schedule 
that did not apply to him or her before 
promotion, and the alternate method 
will produce a higher rate. 

(iii) Apply the standard method in all 
other circumstances, except that an 
agency may, at its sole and exclusive 
discretion, apply the alternate method 
for an employee covered by different 
pay schedules before and after 
promotion even though the method 
produces a lesser payable rate than the 
standard method, but only under the 
following conditions: 

(A) The agency determines it would 
be inappropriate to use the alternate 
method based on a finding that the 
higher pay for the position before 
promotion is not sufficiently related to 
the knowledge and skills required for 
the position after promotion; and 

(B) The agency informs the employee 
of the determination to use the alternate 
method before the effective date of the 
promotion. 

(3) Standard method. (i) The standard 
method of applying the promotion rule 
is presented in the following table:

Promotion Rule—Standard Method 
Step A—If applicable, apply the geographic 

conversion rule in § 531.205 to determine the 
employee’s rate(s) and range(s) of basic pay 
based on the employee’s position of record 
before promotion and the new official 
worksite, as required by paragraph (b) of this 
section. Also, if applicable, provide any 
simultaneous within-grade increase or 
quality step increase, as required by 
paragraph (c) of this section. Use the 
resulting rate(s) of basic pay as the existing 
rate(s) in effect immediately before 
promotion in applying steps B and C. 
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Step B—Identify the employee’s existing 
GS rate (or LEO special base rate) in the grade 
before promotion, and increase that rate by 
two GS within-grade increases for that grade. 

Step C—Determine the payable (highest) 
rate of basic pay for the step or rate 
determined in step B by applying any locality 
payment or special rate supplement 
applicable to the given grade, based on the 
employee’s position of record before 
promotion and official worksite after 
promotion. (If the rate determined in step B 
is above the range maximum, use the same 
locality payment or special rate supplement 
that applies to rates within the rate range.) 

Step D—Identify the highest applicable 
rate range for the employee’s position of 
record after promotion and find the lowest 
step rate in that range that equals or exceeds 
the rate determined in step C. This is the 
employee’s payable rate of basic pay upon 
promotion. (If the rate identified in step C 
exceeds the maximum of the rate range 
identified in this step, the employee’s 
payable rate is that maximum rate, or, if the 
employee’s existing rate is higher than that 
maximum rate, a retained rate under 5 CFR 
part 536 equal to that existing rate.)

(ii) Example of standard method: A 
GS–11, step 5, employee in Los Angeles 
is promoted to a GS–12 position in 
Kansas City. In Kansas City, a special 
rate schedule would apply to the 
employee’s GS–11 position, but at GS–
12 no special rate range applies; instead, 
just a locality rate range applies. Thus, 
different pay schedules apply to the 
employee in Kansas City before and 
after promotion. The agency determines 
that the standard method produces a 
higher rate than the alternate method 
because the employee is covered by a 
special rate schedule before promotion 
but not after promotion, The agency also 
determines it will not invoke the 
exception provision under paragraph 
(d)(2)(iii). The agency applies the 
standard method as follows:

Step A—Apply the geographic conversion 
rule to determine the rates of basic pay for 
the GS–11, step 5, position in Kansas City. 
The pay schedules applicable to the 
employee in Kansas City are the General 
Schedule, the locality rate schedule 
applicable in Kansas City, and the special 
rate schedule applicable to the employee’s 
position in Kansas City. 

Step B—Using the underlying General 
Schedule, increase the GS–11, step 5, rate by 
two within-grade increases, which produces 
the GS–11, step 7, rate. 

Step C—The payable (highest) rate of basic 
pay for GS–11, step 7, is the corresponding 
GS–11, step 7, special rate that would be 
applicable to the GS–11 position in Kansas 
City. 

Step D—The highest applicable rate range 
for the GS–12 position after promotion is the 
GS–12 locality rate range under the Kansas 
City locality rate schedule. Find the lowest 
step rate in that range that equals or exceeds 
the GS–11, step 7, special rate from step C. 
That step rate is the payable rate of basic pay 
upon promotion.

(4) Alternate method. (i) The alternate 
method of applying the promotion rule, 
which involves using pay schedules 
applicable before promotion and then 
converting pay to a different schedule 
applicable after promotion, is presented 
in the following table:

Promotion Rule—Alternate Method 

Steps A, B, C—Same as standard method 
in paragraph (d)(3) of this section. 

Step D—Identify the highest applicable 
rate range for the employee’s grade after 
promotion based on consideration of any pay 
schedule that applied to the employee’s 
position of record before promotion (after any 
geographic conversion). (Do not consider pay 
schedules that apply only to the employee’s 
new position of record after promotion. For 
example, if a particular special rate schedule 
applies only to an employee’s position of 
record after promotion, disregard that 
schedule in applying this step.) Find the 
lowest step in the highest applicable rate 
range that equals or exceeds the rate 
identified in step C. (If the rate identified in 
step C exceeds the maximum of the rate 
range identified in this step, the employee’s 
payable rate is that maximum rate, or, if the 
employee’s existing rate is higher than that 
maximum rate, a retained rate under 5 CFR 
part 536 equal to that existing rate.) 

Step E—Convert the lowest step rate 
identified in step D to a corresponding step 
rate (same step) in the highest applicable rate 
range for the employee’s new position of 
record after promotion. This is the 
employee’s alternate payable rate of basic pay 
upon promotion. (If the rate derived under 
step D was a retained rate, determine the 
alternate payable rate of basic pay as 
provided in paragraph (d)(4)(ii) of this 
section.) 

Step F—If the alternate payable rate 
identified in step E exceeds the payable rate 
resulting from the standard method in 
paragraph (d)(3) of this section, the employee 
is entitled to the alternate rate upon 
promotion. Otherwise, the employee is 
entitled to the payable rate derived under the 
standard method, except as provided in 
paragraph (d)(2)(iii) of this section.

(ii) In applying step E of the table in 
paragraph (d)(4)(i) of this section, if the 
rate derived under step D was a retained 
rate, compare the retained rate to the 
highest applicable rate range identified 
in step E. If the retained rate exceeds the 
maximum of that rate range, the 
retained rate continues and is the 
employee’s alternate payable rate upon 
promotion. If the retained rate is below 
the rate range maximum, the employee’s 
alternate payable rate upon promotion is 
the maximum rate of the range (step 10). 

(iii) Example of alternate method: A 
GS–7, step 7, employee in Atlanta is 
promoted to a GS–9 position in 
Washington, DC. The promotion 
involves not only a change in grade but 
also a change in the employee’s 
occupational series. In Washington, DC, 

no special rate schedule would apply to 
a GS–7 or GS–9 position in the old 
occupational series, but a special rate 
schedule does apply to the GS–9 
position in the new occupational series. 
Thus, different pay schedules apply 
before and after promotion, and the 
alternate method would result in a 
higher rate than the standard method. 
As provided in paragraph (d)(2)(ii) of 
this section, the agency must apply the 
alternate method and compare the result 
to the result derived under the standard 
method, as follows:

Step A—Apply the geographic conversion 
rule in § 531.205 to determine the rates of 
basic pay for the GS–7, step 7, position in 
Washington, DC. Based on the GS–7 position 
before promotion (including the old 
occupational series), the pay schedules 
applicable to the employee in Washington, 
DC, would be the General Schedule and the 
locality rate schedule applicable in 
Washington, DC. 

Step B—Using the underlying General 
Schedule, increase the GS–7, step 7, rate by 
two within-grade increases, which produces 
the GS–7, step 9, rate. 

Step C—The payable (highest) rate of basic 
pay for GS–7, step 9, is the corresponding 
GS–7, step 9, locality rate in Washington, DC. 

Step D—If the employee were promoted to 
a GS–9 position in the old occupational 
series, the highest applicable rate range for 
that GS–9 position after promotion would be 
the GS–11 locality rate range in Washington, 
DC. The GS–9, step 3, locality rate is the 
lowest step rate in that range that equals or 
exceeds the GS–7, step 9, locality rate from 
step C. 

Step E—Convert the GS–9, step 3, locality 
rate to the higher GS–9, step 3, special rate 
that applies to the employee’s position after 
promotion (including the new occupational 
series). That GS–9, step 3, special rate is the 
payable rate of basic pay upon promotion. 

Step F—Assume that the standard method 
would have compared the GS–7, step 9, 
locality rate directly to the higher GS–9 range 
of special rates and produced a rate of GS–
9, step 1. Since the rate produced by the 
alternate method (GS–9, step 3) is greater 
than the rate produced by the standard 
method, the result of the alternate method is 
used.

(5) If employee was receiving a 
retained rate before promotion. (i) If an 
employee’s existing payable rate of basic 
pay before promotion is a retained rate, 
apply the applicable promotion 
methods in paragraphs (d)(3) or (d)(4) of 
this section as if the employee were 
receiving the maximum rate of the 
employee’s grade before promotion. 

(ii) If the payable rate of basic pay 
after promotion determined under 
paragraph (d)(5)(i) of this section is 
greater than the employee’s existing 
retained rate, the employee is entitled to 
that payable rate. 

(iii) If the existing retained rate is 
greater than the rate determined under 
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paragraph (d)(5)(i) of this section, the 
retained rate must be compared to the 
highest applicable rate range for the 
position after promotion, as provided in 
5 CFR 536.304. The employee is entitled 
to the lowest step rate in the range that 
equals or exceeds the retained rate or, if 
the retained rate exceeds the range 
maximum, to the retained rate. 

(6) If employee is promoted from GS–
1 or GS–2. In applying the promotion 
rule to an employee who is promoted 
from step 9 or 10 of grade GS–1 or GS–
2, the value of two within-grade 
increases is determined by doubling the 
within-grade increase between step 9 
and 10 for the applicable grade. 

(e) Temporary promotions. Pay is set 
for an employee receiving a temporary 
promotion on the same basis as a 
permanent promotion. Upon expiration 
or termination of the temporary 
promotion, pay is set as provided in 
§ 531.215(c). If a temporary promotion is 
made permanent immediately after the 
temporary promotion ends, the agency 
may not return the employee to the 
lower grade; instead, the agency must 
convert the employee’s temporary 
promotion to a permanent promotion 
without a change in pay. 

(f) Corrections of demotions. The 
promotion rule in this section may not 
be used in correcting an erroneous 
demotion. (See § 531.215(e).)

§ 531.215 Setting pay upon demotion. 
(a) General. Except as otherwise 

provided in this section, an employee 
who is demoted is entitled to the 
minimum payable rate of basic pay for 
the lower grade unless the agency sets 
the employee’s pay at a higher rate 
under— 

(1) The grade and pay retention rules 
in 5 CFR part 536, as applicable; or 

(2) The maximum payable rate rule in 
§ 531.221, as applicable. 

(b) Geographic conversion. If the 
employee’s official worksite after 
demotion is in a different geographic 
location where different pay schedules 
apply, the agency must first convert the 
employee’s payable rate of pay as 
required by § 531.205 before setting the 
demoted employee’s pay using the grade 
and pay retention rules in 5 CFR part 
536 or the maximum payable rate rule 
in § 531.221. 

(c) Expiration or termination of a 
temporary promotion. (1) When an 
employee is returned to the lower grade 
from which promoted on expiration or 
termination of a temporary promotion, 
the agency must set the employee’s 
payable rate of basic pay in the lower 
grade as if he or she had not been 
temporarily promoted, unless the 
agency sets pay at a higher rate under 

the maximum payable rate rule in 
§ 531.221. As provided in subpart D of 
this part, time during the temporary 
promotion may be creditable service 
towards GS within-grade increases in 
the lower grade. 

(2) If a temporary promotion is made 
permanent immediately after the 
temporary promotion ends, the agency 
may not return the employee to the 
lower grade. (See § 531.214(e).) 

(d) Demotion upon failure to complete 
a supervisory probationary period. 
When an employee promoted to a 
supervisory or managerial position does 
not satisfactorily complete a 
probationary period established under 5 
U.S.C. 3321(a)(2) and is returned to a 
position at the lower grade held before 
the promotion, the agency must set the 
employee’s payable rate of basic pay 
upon return to the lower grade as if the 
employee had not been promoted to the 
supervisory or managerial position, 
unless the agency sets pay at a higher 
rate under the maximum payable rate 
rule in § 531.221. As provided in 
subpart D of this part, time served 
following the promotion may be 
creditable service towards GS within-
grade increases in the lower grade. 
However, nothing in this paragraph 
prohibits an agency from taking action 
against an employee covered by this 
paragraph for cause unrelated to 
supervisory or managerial performance 
and setting pay in accordance with such 
action. 

(e) Correcting an erroneous demotion. 
When a demotion is determined to be 
erroneous and is canceled, the agency 
must set the employee’s rate of basic 
pay as if the employee had not been 
demoted. The action is a correction of 
the original demotion action and may 
not be treated as a promotion under 
§ 531.214. For example, when a 
demotion based on a reclassification of 
the employee’s position is found to be 
erroneous and is corrected retroactively 
under 5 CFR 511.703, the corrective 
action is cancellation of the original 
demotion.

§ 531.216 Setting pay when an employee 
moves from a Department of Defense or 
Coast Guard nonappropriated fund 
instrumentality. 

(a) General. This section governs the 
setting of pay for an employee who 
moves to a GS position from a position 
in a Department of Defense or Coast 
Guard nonappropriated fund 
instrumentality (NAFI) (as described in 
5 U.S.C. 2105(c)) without a break in 
service of more than 3 days and without 
a change in the employing agency. If an 
employee moves from an NAFI position 
to a GS position with a break of more 

than 3 days or in conjunction with a 
transfer to a different agency, the 
employee has no special conversion 
rights, and this section does not apply. 

(b) NAFI highest previous rate. For the 
purpose of this section, the term ‘‘NAFI 
highest previous rate’’ means the 
highest rate of basic pay received by an 
employee during service in a NAFI 
position, as described in 5 U.S.C. 
2105(c). 

(c) Voluntary move. (1) For a 
Department of Defense or Coast Guard 
employee who moves voluntarily, 
without a break in service of more than 
3 days, from an NAFI position in the 
Department of Defense or the Coast 
Guard to a GS position in the same 
agency, the agency may set the 
employee’s initial payable rate of basic 
pay at any step rate in the highest 
applicable rate range currently in effect 
for the employee’s GS position of record 
and official worksite which does not 
exceed the employee’s NAFI highest 
previous rate of pay, except as provided 
in paragraph (c)(2) or (3) of this section. 

(2) If the highest applicable rate range 
would be different if the official 
worksite for the employee’s position of 
record were located at the place where 
the employee was stationed while 
earning the NAFI highest previous rate, 
the agency must determine the 
employee’s maximum payable rate of 
basic pay as follows: 

(i) Compare the NAFI highest 
previous rate to the highest applicable 
rate range currently in effect in the 
location where the employee was 
stationed while earning that rate. The 
highest applicable rate range is 
determined based on the pay schedules 
that would be applicable to the 
employee’s current GS position of 
record if the employee were stationed in 
that location. Identify the highest step 
rate in the highest applicable rate range 
that was equal to or lower than the 
NAFI highest previous rate. If the NAFI 
highest previous rate is less than the 
range minimum, identify the minimum 
step rate (step 1). 

(ii) Identify the step rate in the highest 
applicable rate range for the employee’s 
current official worksite and position of 
record that corresponds to the step rate 
derived under paragraph (c)(2)(i) of this 
section. That corresponding rate is the 
maximum payable rate at which the 
agency may set the employee’s pay 
under this section, except as provided 
by paragraph (c)(3) of this section. The 
agency may set the employee’s rate of 
basic pay at any step rate below that 
maximum payable rate. 

(3) An agency may choose to apply 
the maximum payable rate rule in 
§ 531.221 based on a non-NAFI rate of 
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basic pay if that rule provides a higher 
rate than provided by paragraph (c)(1) or 
(2) of this section. 

(d) Involuntary move. (1) For a 
Department of Defense or Coast Guard 
employee who is moved involuntarily 
(as defined in paragraph (d)(3) of this 
section), without a break in service of 
more than 3 days, from a position with 
substantially the same duties in a 
Department of Defense or Coast Guard 
NAFI to a GS position in the same 
agency, the employee is entitled to an 
initial payable rate of basic pay at the 
lowest step rate of the grade that is 
equal to or greater than the employee’s 
rate of basic pay in the NAFI position 
immediately before the move. The 
agency must compare the employee’s 
former NAFI rate to the highest 
applicable rate range for the employee’s 
GS position of record and official 
worksite. 

(2) For an employee covered by 
paragraph (d)(1) of this section, the 
agency may set the initial payable rate 
of basic pay at any of the following 
rates, unless the employee is entitled to 
receive a higher rate of basic pay under 
paragraph (d)(1) of this section: 

(i) A step rate within the highest 
applicable rate range for the employee’s 
GS position of record and official 
worksite that does not exceed the 
employee’s NAFI highest previous rate 
(consistent with the method prescribed 
in paragraphs (c)(1) and (2) of this 
section); 

(ii) A rate determined under the 
maximum payable rate rule in § 531.221 
(using non-NAFI rates of basic pay); or 

(iii) A rate determined under the 
authority to grant pay retention in 5 CFR 
536.302(a).

(3) For the purpose of this paragraph 
(d), ‘‘moved involuntarily’’ means the 
movement of the incumbent of an NAFI 
position in the Department of Defense or 
the Coast Guard with the position when 
it is moved to the civil service 
employment system of the Department 
of Defense or the Coast Guard, 
respectively.

§ 531.217 Special conversion rules for 
certain non-GS employees. 

When an employee moves (without a 
break in service) to a GS position from 
a non-GS system under an authority in 
5 U.S.C. chapters 47, 95, or similar 
provision of law, and that authority 
provides that an employee will be 
converted to GS-equivalent rates 
immediately before leaving the non-GS 
system, the employee is considered a GS 
employee in applying the provisions of 
this subpart. 

Using a Highest Previous Rate Under 
the Maximum Payable Rate Rule

§ 531.221 Maximum payable rate rule. 
(a) General. (1) An agency may apply 

the maximum payable rate rule as 
described in this section to determine 
an employee’s payable rate of basic pay 
under the GS pay system at a rate higher 
than the otherwise applicable rate upon 
reemployment, transfer, reassignment, 
promotion, demotion, or change in type 
of appointment. (Note: Special rules for 
GM employees are provided in 
§ 531.247.) A payable rate set under this 
section must take effect on the effective 
date of the action involved. This section 
may not be used to set an employee’s 
rate of basic pay retroactively unless a 
retroactive action is required to comply 
with a nondiscretionary agency policy. 

(2) At its discretion, an agency may 
set an employee’s rate(s) of basic pay at 
the maximum rate identified under this 
section or at a lower rate. However, the 
employee’s rate may not be lower than 
the rate to which he or she is entitled 
under any other applicable pay-setting 
rule. 

(3) In applying this section, an agency 
must use applicable annual rates of pay 
or, if a rate under a non-GS system is an 
hourly rate, convert the hourly rate to an 
annual rate. 

(b) When highest previous rate is 
based on a GS rate or LEO special base 
rate. When an employee’s highest 
previous rate (as determined under 
§ 531.222) is based on a GS rate or an 
LEO special base rate paid under the GS 
pay system, an agency must determine 
the maximum payable rate of basic pay 
that may be paid to the employee as 
follows: 

(1) Compare the employee’s highest 
previous rate with the GS rates for the 
grade in which pay is currently being 
set. For this comparison, use the 
schedule of GS rates in effect at the time 
the highest previous rate was earned. In 
applying this paragraph to an employee 
who was a law enforcement officer 
receiving an LEO special base rate when 
the highest previous rate was earned, 
compare the highest previous rate to the 
applicable LEO special base rates in lieu 
of GS rates if the grade in which pay is 
currently being set is one of the grades 
from GS–3 through GS–10. 

(2) Identify the lowest step in the 
grade at which the GS rate (or LEO 
special base rate, if applicable) was 
equal to or greater than the employee’s 
highest previous rate. If the employee’s 
highest previous rate was greater than 
the maximum GS rate (or LEO special 
base rate, if applicable) for the grade, 
identify the step 10 rate (i.e., maximum 
rate of the grade). 

(3) Identify the rate on the currently 
applicable range of GS rates or LEO 
special base rates for the employee’s 
current position of record and grade that 
corresponds to the step identified in 
paragraph (b)(2) of this section. This rate 
is the maximum payable GS rate or LEO 
special base rate the agency may pay the 
employee under this section. 

(4) After setting the employee’s GS or 
LEO special base rate within the rate 
range for the grade (not to exceed the 
maximum payable rate identified in 
paragraph (b)(3) of this section), the 
agency must determine the employee’s 
payable rate of basic pay based on the 
employee’s GS or LEO special base rate. 

(c) When highest previous rate is 
based on a GS employee’s special rate. 
When a GS employee is reassigned 
under the conditions described in 
§ 531.222(c), the employee’s former 
special rate in effect immediately before 
the reassignment may be used as the 
employee’s highest previous rate. If the 
employee’s former special rate schedule 
is being adjusted on the effective date of 
the employee’s reassignment, the agency 
must determine what the employee’s 
special rate would have been on that 
adjusted schedule (before any other 
simultaneous action) and treat the 
resulting special rate as the employee’s 
former special rate in applying 
paragraph (c)(1) and (2) of this section. 
The agency must apply the maximum 
payable rate rule as follows: 

(1) When the employee is assigned to 
an official worksite within the 
geographic boundaries of a formerly 
applicable special rate schedule, 
compare the former special rate to the 
rates of basic pay in the highest 
applicable rate range for the employee’s 
current position of record and current 
official worksite. Identify the lowest 
step rate in that range that equals or 
exceeds the former special rate (or the 
maximum step rate, if the former special 
rate exceeds the range maximum). That 
step rate is the employee’s maximum 
payable rate of basic pay. 

(2) When the employee is assigned to 
an official worksite outside the 
geographic boundaries of the formerly 
applicable special rate schedule, 
determine the maximum payable rate as 
follows: 

(i) Convert the former special rate to 
a corresponding rate (same step) in the 
current highest applicable rate range for 
the new official worksite based on the 
employee’s position of record 
immediately before the reassignment. 

(ii) If the rate resulting from the 
geographic conversion under paragraph 
(c)(2)(i) of this section is a special rate, 
that converted special rate is deemed to 
be the employee’s former special rate 
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and highest previous rate in applying 
paragraph (c)(2)(iii) of this section. If the 
resulting rate is not a special rate, this 
paragraph (c) may not be used to 
determine the employee’s maximum 
payable rate. Instead, paragraph (b) of 
this section must be used. 

(iii) Compare the employee’s highest 
previous rate (i.e., the former special 
rate after the geographic conversion) 
with the rates on the current highest 
applicable rate range for the new official 
worksite based on the employee’s 
position of record after the 
reassignment. Identify the lowest step 
rate in that range that equals or exceeds 
the highest previous rate (or the 
maximum step rate, if the highest 
previous rate exceeds the range 
maximum). That step rate is the 
employee’s maximum payable rate of 
basic pay. 

(3) After setting the employee’s rate of 
basic pay in the highest applicable rate 
range (not to exceed the maximum 
payable rate), the agency must 
determine any underlying rate of basic 
pay to which the employee is entitled 
based on the employee’s step rate. 

(d) When highest previous rate is 
based on a rate under a non-GS pay 
system. When an employee’s highest 
previous rate (as provided in § 531.222) 
is based on a rate of basic pay in a non-
GS pay system, the agency must 
determine the maximum payable rate of 
basic pay that may be paid to the 
employee in his or her current GS 
position of record as follows: 

(1) Compare the highest previous rate 
to the highest applicable rate range in 
effect at the time and place where the 
highest previous rate was earned. The 
highest applicable rate range is 
determined as if the employee held the 
current GS position of record (including 
grade in which pay is being set) at that 
time and place. Identify the lowest step 
rate in that range that was equal to or 
higher than the highest previous rate (or 
the maximum step rate if the highest 
previous rate exceeded the range 
maximum). 

(2) Convert the step rate identified in 
paragraph (d)(1) of this section to a 
corresponding rate (same step) in the 
current highest applicable rate range for 
the employee’s current GS position of 
record and official worksite. That step 
rate is the employee’s maximum 
payable rate of basic pay. 

(3) After setting the employee’s rate of 
basic pay in the current highest 
applicable rate range (not to exceed the 
maximum payable rate), the agency 
must determine any underlying rate of 
basic pay to which the employee is 
entitled at the determined step rate.

§ 531.222 Rates of basic pay that may be 
used as the highest previous rate. 

(a)(1) Subject to the conditions in this 
section and § 531.223, the highest 
previous rate used in applying § 531.221 
is— 

(i) The highest rate of basic pay 
previously received by an individual 
while employed in a civilian position in 
any part of the Federal Government 
(including service with the government 
of the District of Columbia for 
employees first employed by that 
government before October 1, 1987), 
without regard to whether the position 
was in the GS pay system; or 

(ii) The highest rate of basic pay in 
effect when a GS employee held his or 
her highest GS grade and highest step 
within that grade. 

(2) The highest previous rate must be 
a rate of basic pay received by an 
employee while serving— 

(i) On a regular tour of duty under an 
appointment not limited to 90 days or 
less; or 

(ii) For a continuous period of not less 
than 90 days under one or more 
appointments without a break in 
service. 

(b) For periods of service as a GS 
employee, the highest previous rate may 
not be a special rate, except as provided 
in paragraph (c) of this section. If the 
highest previous rate is a locality rate, 
the underlying GS rate or an LEO 
special base rate associated with that 
locality rate must be used as the highest 
previous rate in applying § 531.221(b).

(c) An agency may use a GS 
employee’s special rate established 
under 5 U.S.C. 5305 and 5 CFR part 530, 
subpart C, or 38 U.S.C. 7455 as the 
highest previous rate when all of the 
following conditions apply: 

(1) The employee is reassigned to 
another position in the same agency at 
the same grade level; 

(2) The special rate is the employee’s 
rate of basic pay immediately before the 
reassignment; and 

(3) An authorized agency official finds 
that the need for the services of the 
employee, and the employee’s 
contribution to the program of the 
agency, will be greater in the position to 
which reassigned. An agency must make 
such determinations on a case-by-case 
basis. In each case, the agency must 
document the determination to use the 
special rate as an employee’s highest 
previous rate in writing. 

(d) When an agency is barred from 
using a special rate established under 5 
U.S.C. 5305 and 5 CFR part 530, subpart 
C, or 38 U.S.C. 7455 as an employee’s 
highest previous rate under § 531.223(g), 
the agency must consider a special rate 
employee’s underlying GS rate (or LEO 

special base rate, if applicable) in 
determining the employee’s highest 
previous rate for the purpose of 
applying paragraph (b) of this section.

§ 531.223 Rates of basic pay that may not 
be used as the highest previous rate. 

The highest previous rate may not be 
based on the following: 

(a) A rate received under an 
appointment as an expert or consultant 
under 5 U.S.C. 3109; 

(b) A rate received in a position to 
which the employee was temporarily 
promoted for less than 1 year, except 
upon permanent placement in a 
position at the same or higher grade; 

(c) A rate received in a position from 
which the employee was reassigned or 
reduced in grade for failure to 
satisfactorily complete a probationary 
period as a supervisor or manager; 

(d) A rate received by an individual 
while employed by the government of 
the District of Columbia who was first 
employed by that government on or 
after October 1, 1987; 

(e) A rate received by an individual 
while employed by a Department of 
Defense or Coast Guard 
nonappropriated fund instrumentality; 

(f) A rate received solely during a 
period of interim relief under 5 U.S.C. 
7701(b)(2)(A); 

(g) A special rate established under 5 
U.S.C. 5305 and 5 CFR part 530, subpart 
C, or 38 U.S.C. 7455 (except as provided 
in § 531.222(c)); or 

(h) A rate received under a void 
appointment or a rate otherwise 
contrary to applicable law or regulation. 

Special Rules for GM Employees

§ 531.241 Retaining and losing GM status. 
(a) An employee retains status as a 

GM employee (as defined in § 531.203) 
when detailed to any position or when 
reassigned to another GS position in 
which the employee continues to be a 
supervisor or management official (as 
defined in 5 U.S.C. 7103(a)(10) and 
(11)). 

(b) An employee permanently loses 
status as a GM employee if he or she is 
promoted (including a temporary 
promotion), transferred, demoted, 
reassigned to a position in which the 
employee will no longer be a supervisor 
or management official, has a break in 
service of more than 3 days, or becomes 
entitled to a retained rate under 5 CFR 
part 536. (A retained grade is not 
considered in determining whether a 
GM employee has been reduced in 
grade. See 5 CFR 536.205.)

§ 531.242 Setting pay upon loss of GM 
status. 

(a) On loss of status as a GM employee 
under § 531.241 (except as provided in 
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paragraph (b) of this section), an 
employee must receive his or her 
existing payable rate of basic pay, plus 
any of the following adjustments that 
may be applicable on the effective date 
of the loss of status, in the order 
specified: 

(1) The amount of any annual 
adjustment in GS rates under 5 U.S.C. 
5303, and the amount of any adjustment 
in locality payments or special rate 
supplements, to which the employee 
otherwise would be entitled on that 
date; 

(2) The amount of any within-grade 
increase to which the employee 
otherwise would be entitled on that date 
under 5 U.S.C. 5335 and subpart D of 
this part; 

(3) The amount resulting from a 
promotion effective on that date 
(consistent with § 531.243(c)); 

(4) In the case of an employee who 
loses GM status without a change of 
grade and whose GS rate falls between 
two steps of a GS grade, the amount of 
any increase needed to pay the 
employee the rate for the next higher 
step of that grade; and 

(5) In the case of an employee whose 
resulting GS rate is below the minimum 
rate of a GS grade, the amount of any 
increase needed to pay the employee the 
minimum rate for that grade. 

(b) For an employee who loses status 
as a GM employee as a result of a 
demotion, pay must be set as provided 
in § 531.215. A GM employee’s off-step 
GS rate at the grade before demotion is 
not converted to a GS step rate before 
the demotion, but the employee must be 
placed on a GS step rate when pay is set 
in the lower grade.

§ 531.243 Promotion of a GM employee. 
(a) Upon promotion, an employee’s 

status as a GM employee ends, as 
provided in § 531.241(b). 

(b) When an employee loses status as 
a GM employee because of a temporary 
promotion and is returned to the lower 
grade upon expiration or termination of 
the temporary promotion under 
§ 531.215(c)(1), he or she will be 
deemed to have been placed at the 
lowest step rate that equals or exceeds 
the employee’s former GS rate (as a GM 
employee) on the effective date of the 
temporary promotion, before applying 
any other step increases based on his or 
her service during the temporary 
promotion. 

(c) A GM employee’s GS rate is used 
as the existing rate of pay in applying 
the promotion rule in § 531.214. A GM 
employee’s off-step GS rate in the grade 
before promotion is not converted to a 
GS step rate in applying the promotion 
rule, but the employee must be placed 

on a GS step rate in the post-promotion 
grade.

§ 531.244 Adjusting a GM employee’s rate 
at the time of an annual pay adjustment. 

(a) On the effective date of an annual 
pay adjustment under 5 U.S.C. 5303 or 
similar authority, an agency must set the 
new GS rate for a GM employee as 
follows: 

(1) For a GM employee whose rate of 
basic pay equals a regular GS step rate, 
set the employee’s rate at the new step 
rate in the adjusted General Schedule 
that corresponds to the employee’s 
grade and step as in effect immediately 
before the effective date of the pay 
adjustment. 

(2) For a GM employee whose rate of 
basic pay is below the minimum rate of 
the GS rate range for the employee’s 
grade, increase the existing GM rate by 
the same percentage as the annual pay 
adjustment for the GS rate range 
applicable to the employee’s grade, with 
the result rounded to the nearest dollar 
(not to exceed the minimum rate of the 
range). 

(3) For a GM employee whose rate of 
basic pay is between GS step rates, 
apply the following method:

Step A—Using the rates and ranges in 
effect immediately before the annual pay 
adjustment, find the difference between the 
GM employee’s GS rate and the minimum 
rate of the GS rate range for the employee’s 
grade. 

Step B—Find the difference between the 
maximum rate and minimum rate of the GS 
rate range in effect immediately before the 
annual pay adjustment. (If the GS maximum 
rate was not payable because of the EX level 
V pay limitation in 5 U.S.C. 5303(f), use the 
uncapped maximum rate.) 

Step C—Divide the result from step A by 
the result from step B. Carry this result to the 
seventh decimal place and truncate, rather 
than round, the result. This decimal factor 
represents the employee’s relative position in 
the rate range. 

Step D—Using rates and ranges in effect 
after the annual pay adjustment, find the 
difference between the maximum rate and 
minimum rate of the new GS rate range for 
the employee’s grade. (If the GS maximum 
rate was not payable because of the EX level 
V pay limitation, use the uncapped 
maximum rate.) 

Step E—Multiply the result from step D by 
the factor derived from step C. 

Step F—Add the result from step E to the 
minimum rate of the employee’s current GS 
rate range and round to the next higher 
whole dollar. The resulting rate is the GM 
employee’s new GS rate (subject to the EX 
level V pay limitation).

§ 531.245 Computing locality rates and 
special rates for GM employees. 

Locality rates and special rates are 
computed for GM employees in the 
same manner as locality rates and 

special rates for other GS employees. 
The applicable locality payment or 
special rate supplement is added on top 
of the GM employee’s GS rate.

§ 531.246 Within-grade increases for GM 
employees. 

GM employees are entitled to within-
grade increases as provided under 
subpart D of this part. A within-grade 
increase may not cause a GM 
employee’s rate of basic pay to exceed 
the maximum rate of his or her grade. 
GM employees may receive quality step 
increases as provided in subpart E.

§ 531.247 Maximum payable rate rule for 
GM employees. 

(a) A rate received by a GM employee 
may qualify as a highest previous rate 
under § 531.222. 

(b) As provided in §§ 531.221(a) and 
531.241(b), if an employee loses status 
as a GM employee because of a transfer, 
promotion, demotion, or reassignment 
to a position in which the employee will 
no longer be a supervisor or 
management official, and if the 
employing agency after the action 
chooses to apply the maximum payable 
rate rule, the agency must follow the 
rules in § 531.221. 

(c) If an employee retains GM status 
after an action that allows application of 
the maximum payable rate rule in 
§ 531.221 to set the employee’s pay, the 
rules in § 531.221 must be applied in 
accordance with the following special 
provisions: 

(1) In comparing the employee’s 
highest previous rate to an applicable 
rate range for the grade in which pay is 
being set, do not identify the lowest step 
rate that equals or exceeds the highest 
previous rate. Instead, identify the rate 
in the rate range that equals the highest 
previous rate unless that highest 
previous rate is below the range 
minimum or above the range maximum. 
If the highest previous rate is below the 
range minimum, identify the minimum 
rate (step 1) of the grade. If the highest 
previous rate is above the range 
maximum, identify the maximum rate 
(step 10) of the grade. 

(2) In applying § 531.221(b) for an 
employee whose highest previous rate is 
a GS rate, the highest previous rate must 
be compared to the GS rate range for the 
grade in which pay is currently being 
set, but which was in effect at the time 
the highest previous rate was earned. If 
the highest previous rate was earned 
while the current GS rate range was in 
effect, the rate identified under 
paragraph (c)(1) of this section is the 
maximum payable GS rate. Otherwise, 
based on the rate identified in paragraph 
(c)(1) of this section, the agency must 
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determine the corresponding rate in the 
current GS rate range for the grade in 
which pay is currently being set. That 
corresponding rate is the maximum 
payable GS rate. If the highest previous 
rate was above the range minimum and 
below the range maximum, the 
corresponding rate in the current GS 
rate range must be derived as follows:

Step 1—Find the difference between the 
employee’s highest previous rate and the 
minimum rate for the GS rate range (for the 
employee’s current grade) in effect at the 
time the highest previous rate was earned. 

Step 2—Find the difference between the 
maximum rate and the minimum GS rate of 
the rate range identified in step 1. (If the GS 
maximum rate was not payable because of 
the EX level V pay limitation, use the 
uncapped maximum rate.) 

Step 3—Divide the result from step 1 by 
the result from step 2. Carry this result to the 
seventh decimal place and truncate, rather 
than round, the result. This decimal factor 
represents the employee’s relative position in 
the rate range. 

Step 4—Using the current GS rate range 
(for the employee’s current grade), find the 
difference between the maximum rate and 
the minimum rate. (If the GS maximum rate 
was not payable because of the EX level V 
pay limitation, use the uncapped maximum 
rate.) 

Step 5—Multiply the result from step 4 by 
the factor derived from step 3. 

Step 6—Add the result from step 5 to the 
minimum rate for the employee’s current GS 
rate range and round to the next higher 
whole dollar. This rate is the maximum 
payable GS rate the agency may pay the 
employee (subject to the EX level V pay 
limitation).

(3) In applying § 531.221(c) for an 
employee whose highest previous rate is 
a special rate, the highest previous rate 
(after any geographic conversion) must 
be compared directly to the current 
highest applicable rate range for the 
employee’s position of record and 
official worksite after reassignment. 
Thus, the rate identified under 
paragraph (c)(1) of this section is the 
maximum payable rate of basic pay.

Subpart C—[Removed and Reserved]

� 13. Remove and reserve subpart C, 
consisting of §§ 531.301 through 
531.307.

Subpart D—Within-Grade Increases

� 14. Revise § 531.402 to read as follows:

§ 531.402 Employee coverage. 
(a) Except as provided in paragraph 

(b) of this section, this subpart applies 
to employees who— 

(1) Are classified and paid under the 
General Schedule; 

(2) Occupy permanent positions; and 
(3) Are paid less than the maximum 

rate of their grade. 

(b) This subpart does not apply to any 
employee who is appointed by the 
President, by and with the advice and 
consent of the Senate.
� 15. In § 531.403—
� a. Amend the definition of acceptable 
level of competence by adding ‘‘(or 
designee)’’ after ‘‘head of the agency’’;
� b. Add in alphabetical order 
definitions of General Schedule, GM 
employee, GS rate, law enforcement 
officer, LEO special base rate, promotion, 
and temporary promotion;
� c. Revise the definitions of agency, 
employee, equivalent increase, next 
higher rate within the grade, and rate of 
basic pay; and
� d. Revise the introductory text and 
paragraph (2) of the definition of within-
grade increase. 

The additions and revisions read as 
follows:

§ 531.403 Definitions.

* * * * *
Agency means an agency with 

employees covered by this subpart, as 
provided in § 531.402.
* * * * *

Employee has the meaning given that 
term in 5 U.S.C. 2105, except that for 
the purpose of applying the provisions 
regarding equivalent increases and 
creditable service with respect to non-
GS service, employee also includes— 

(1) An individual employed by the 
U.S. Postal Service or the Postal Rate 
Commission who would be considered 
an employee under 5 U.S.C. 2105 but for 
the exclusion in section 2105(e); and 

(2) An individual employed by a 
nonappropriated fund instrumentality 
for service that is creditable under 
§ 531.406(b)(4). 

Equivalent increase means an increase 
in an employee’s rate of basic pay, or an 
opportunity for such an increase under 
a non-GS pay system, as described in 
§ 531.407. 

General Schedule or GS means the 
classification and pay system 
established under 5 U.S.C. chapter 51 
and subchapter III of chapter 53. The 
term also refers to the pay schedule of 
GS rates established under 5 U.S.C. 
5332, as adjusted under 5 U.S.C. 5303 
or other law (including GS rates payable 
to GM employees). Law enforcement 
officers receiving LEO special base rates 
are covered by the GS classification and 
pay system, but receive higher base rates 
of pay in lieu of GS rates at grades GS–
3 through GS–10. 

GM employee has the meaning given 
that term in 5 CFR 531.203. 

GS rate means a rate of basic pay 
within the General Schedule, excluding 
additional pay of any kind such as 

locality payments under subpart F of 
this part and special rate supplements 
under 5 CFR part 530, subpart C, or 38 
U.S.C. 7455. A rate payable to a GM 
employee is considered a GS rate. 

Law enforcement officer or LEO has 
the meaning given that term in 5 CFR 
550.103. 

LEO special base rate means a special 
base rate established for GS law 
enforcement officers at grades GS–3 
through GS–10 under section 403 of the 
Federal Employees Pay Comparability 
Act of 1990 (section 529 of Pub. L. 101–
509, November 5, 1990, as amended) 
which is used in lieu of a GS rate. 

Next higher rate within the grade for 
a GM employee means the rate of basic 
pay that exceeds the employee’s existing 
rate of basic pay by one within-grade 
increase, not to exceed the maximum 
rate of the grade. For the purpose of this 
definition, a within-grade increase 
equals the dollar value of the GS within-
grade increase for the applicable grade 
(excluding any locality payment, special 
rate supplement, or any other additional 
payment).
* * * * *

Promotion means an employee’s 
movement from one grade or level to a 
higher grade or level while continuously 
employed (including such a movement 
in conjunction with a transfer). 

Rate of basic pay means the rate of 
pay fixed by law or administrative 
action for the position held by an 
employee before any deductions and 
exclusive of additional pay of any kind. 
For an employee covered by the General 
Schedule, that rate of basic pay is the 
GS rate or, if applicable, an LEO special 
base rate.
* * * * *

Temporary promotion means a time-
limited promotion with a not-to-exceed 
date or a specified term.
* * * * *

Within-grade increase is synonymous 
with the term ‘‘step increase’’ used in 5 
U.S.C. 5335 and means—* * * 

(2) For a GM employee whose rate 
does not equal a regular GS step rate 
(i.e., an off-step rate), a periodic increase 
in an employee’s rate of basic pay from 
the employee’s current rate to the next 
higher rate within the grade (as defined 
in this section) consistent with section 
4 of Public Law 103–89.
� 16. Revise § 531.407 to read as follows:

§ 531.407 Equivalent increase 
determinations. 

(a) GS employees. For a GS employee, 
an equivalent increase is considered to 
occur at the time of any of the following 
personnel actions: 

(1) A within-grade increase, excluding 
a quality step increase granted under 
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subpart E of this part or an interim 
within-grade increase if that increase is 
later terminated under § 531.414;

(2) A promotion (permanent or 
temporary) to a higher grade, including 
the promotion of an employee receiving 
a retained rate under 5 CFR 359.705 or 
5 CFR part 536 that does not result in 
a pay increase, but excluding— 

(i) A temporary promotion if the 
employee is returned to the grade and 
step from which promoted (before any 
adjustment in the step (or rate) based on 
credit for service during the temporary 
promotion, as provided in § 531.215(c)); 
or 

(ii) A promotion to a supervisory or 
managerial position when the employee 
does not satisfactorily complete a 
probationary period established under 5 
U.S.C. 3321(a)(2) and is returned to a 
position at the lower grade and step or 
rate held by the employee before 
placement (before any adjustment in the 
step or rate based on credit for service 
during the probationary period, as 
provided in § 531.215(d)); 

(3) Application of the maximum 
payable rate rule in § 531.221 that 
results in a higher step rate within the 
employee’s GS grade (or an increase for 
a GM employee to the next higher rate 
within the grade), except for application 
of that rule in a demotion to the extent 
that the employee’s rate of basic pay 
after demotion does not exceed the 
lowest step rate that equals or exceeds 
the employee’s rate of basic pay 
immediately before the demotion; 

(4) Application of the superior 
qualifications and special needs pay-
setting authority in § 531.212 that 
results in a higher step rate within the 
employee’s GS grade (or an increase for 
a GM employee to the next higher rate 
within the grade); or 

(5) Application of the qualifications 
pay authority in 5 U.S.C. 9814 to an 
employee of the National Aeronautics 
and Space Administration, when the 
employee fulfills the 1-year service 
requirement in the position for which 
qualifications pay was paid or in a 
successor position. 

(b) Non-GS employees who move to 
the GS pay system. For an employee 
who performs service under a non-GS 
Federal pay system which is potentially 
creditable towards a GS within-grade 
increase waiting period, an equivalent 
increase is considered to occur at the 
time of any of the following personnel 
actions: 

(1) A promotion to a higher grade or 
work level (unless the promotion is 
cancelled and the employee’s rate of 
basic pay is redetermined as if the 
promotion had not occurred); or 

(2) An opportunity to receive a 
within-level or within-range increase 
that results in forward movement in the 
applicable range of rates of basic pay, 
where ‘‘forward movement in the 
applicable range’’ means any kind of 
increase in the employee’s rate of basic 
pay other than an increase that is 
directly and exclusively linked to— 

(i) A general structural increase in the 
employee’s basic pay schedule or rate 
range (including the adjustment of a 
range minimum or maximum); or 

(ii) The employee’s placement under 
a new basic pay schedule within the 
same pay system. 

(c) Locality rates and special rates. 
Since locality rates under subpart F of 
this part and special rates under 5 CFR 
part 530, subpart C, and similar rates 
under other legal authority (e.g., 38 
U.S.C. 7455) are not rates of basic pay 
for the purpose of this subpart, increases 
in pay resulting from an adjustment in 
an employee’s locality payment or 
special rate supplement or from 
placement on a new locality rate or 
special rate schedule are not considered 
in making equivalent increase 
determinations.

Subpart F—Locality-Based 
Comparability Payments

� 17. Revise § 531.601 to read as follows:

§ 531.601 Purpose. 
This subpart contains Office of 

Personnel Management (OPM) 
regulations implementing 5 U.S.C. 5304, 
which authorizes locality payments in 
defined geographic areas for GS 
employees and other categories of 
employees to whom locality payments 
are extended. These regulations must be 
read together with 5 U.S.C. 5304.
� 18. In § 531.602—
� a. Revise the definitions of General 
Schedule and scheduled annual rate of 
pay;
� b. Amend the definition of employee 
by removing the words ‘‘duty station’’ in 
both places it appears and adding in each 
place the words ‘‘worksite’;
� c. Remove the definitions of locality 
rate of pay and official duty station; and
� d. Add in alphabetical order the 
definitions of GM employee, GS rate, law 
enforcement officer, LEO special base 
rate, locality payment, locality pay 
percentage, locality rate, official 
worksite, position of record, rate range, 
retained rate, special rate, special rate 
schedule, special rate supplement, 
telework, and telework agreement. 

The additions and revisions read as 
follows:

§ 531.602 Definitions.
* * * * *

General Schedule or GS means the 
classification and pay system 
established under 5 U.S.C. chapter 51 
and subchapter III of chapter 53. It also 
refers to the pay schedule of GS rates 
established under 5 U.S.C. 5332, as 
adjusted under 5 U.S.C. 5303 or other 
law (including GS rates payable to GM 
employees). Law enforcement officers 
(LEOs) receiving LEO special base rates 
are covered by the GS classification and 
pay system, but receive higher base rates 
of pay in lieu of GS rates at grades GS–
3 through GS–10. 

GM employee has the meaning given 
that term in 5 CFR 531.203. 

GS rate means a rate of basic pay 
within the General Schedule, excluding 
any LEO special base rate and 
additional pay of any kind such as 
locality payments or special rate 
supplements. A rates payable to a GM 
employee is considered a GS rate.
* * * * *

Law enforcement officer or LEO has 
the meaning given that term in 5 CFR 
550.103. 

LEO special base rate means a special 
base rate established for GS law 
enforcement officers at grades GS–3 
through GS–10 under section 403 of the 
Federal Employees Pay Comparability 
Act of 1990 (section 529 of Pub. L. 101–
509, November 5, 1990, as amended) 
which is used in lieu of a GS rate.
* * * * *

Locality payment means a locality-
based comparability payment payable 
under 5 U.S.C. 5304 and this subpart. 
An employee’s locality payment is the 
difference between the employee’s 
locality rate and the employee’s 
scheduled annual rate of pay. 

Locality pay percentage means the 
percentage authorized for a locality pay 
area under 5 U.S.C. 5304 or 5304a 
which is used to compute a locality 
payment (before applying any maximum 
pay limitations under § 531.606). 

Locality rate means a scheduled 
annual rate of pay plus an applicable 
locality payment. An employee’s 
locality rate is computed under 
§ 531.604.
* * * * *

Official worksite means the official 
location of an employee’s position of 
record as determined under § 531.605. 

Position of record means an 
employee’s official position (defined by 
grade, occupational series, employing 
agency, LEO status, and any other 
condition that determines coverage 
under a pay schedule (other than official 
worksite)), as documented on the 
employee’s most recent Notification of 
Personnel Action (Standard Form 50 or 
equivalent) and current position 
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description, excluding any position to 
which the employee is temporarily 
detailed. For an employee whose change 
in official position is followed within 3 
workdays by a reduction in force 
resulting in the employee’s separation 
before he or she is required to report for 
duty in the new position, the position 
of record in effect immediately before 
the position change is deemed to remain 
the position of record through the date 
of separation. 

Rate range or range means a range of 
rates of basic pay for a grade within an 
established pay schedule, excluding any 
retained rate. A rate range may consist 
of GS rates, LEO special base rates, 
locality rates, special rates, or, for non-
GS employees, similar rates under other 
legal authority. 

Retained rate means a rate above the 
maximum rate of the rate range 
applicable to the employee which is 
payable under 5 CFR part 536 or similar 
legal authority. 

Scheduled annual rate of pay means, 
as applicable— 

(1) The annual GS rate payable to an 
employee; 

(2) An annual LEO special base rate; 
or 

(3) For an employee in a category of 
positions described in 5 U.S.C. 
5304(h)(1)(A)–(D) for which the 
President (or designee) has authorized 
locality payments under 5 U.S.C. 
5304(h)(2), the annual rate of pay fixed 
by law or administrative action, 
exclusive of any locality-based 
adjustments (including adjustments 
equivalent to local special rate 
supplements under 5 CFR part 530, 
subpart C) or additional pay of any other 
kind. 

Special rate means a rate of pay 
within a special rate schedule 
established under 5 CFR part 530, 
subpart C, or a similar rate established 
under other legal authority (e.g., 38 
U.S.C. 7455). The term special rate does 
not include an LEO special base rate. 

Special rate schedule means a pay 
schedule established under 5 CFR part 
530, subpart C, to provide higher rates 
of pay for specified categories of 
positions or employees at one or more 
grades or levels or a similar schedule 
established under other legal authority 
(e.g., 38 U.S.C. 7455). 

Special rate supplement means the 
portion of a special rate paid above an 
employee’s GS rate or equivalent rate of 
basic pay after applying any applicable 
pay limitation. For a law enforcement 
officer receiving an LEO special base 
rate who is also entitled to a special rate 
under 5 CFR part 530, subpart C, a 
special rate supplement increases the 
LEO’s pay only to the extent that the 

resulting special rate exceeds the LEO’s 
rate of basic pay. 

Telework means work performed by 
an employee at an alternative worksite 
instead of the location of the employee’s 
assigned organization. Alternative 
worksites may include the employee’s 
home, telecenter, satellite office, field 
installation, or other location. 

Telework agreement means a formal 
oral or written agreement between a 
supervisor and an employee to permit 
the employee to work at an alternative 
worksite (i.e., telework) instead of the 
location of the employee’s assigned 
organization.

§ 531.603 [Amended]

� 19. In § 531.603, amend paragraph (a) 
by removing the words ‘‘duty stations’’ 
and adding in their place the word 
‘‘worksites’’.
� 20. Revise § 531.604 to read as follows:

§ 531.604 Determining an employee’s 
locality rate. 

(a) An annual locality rate consists of 
a scheduled annual rate of pay plus an 
applicable locality payment 
(representing an annual dollar amount), 
as determined under paragraph (b) of 
this section. 

(b) An agency determines an 
employee’s locality rate by— 

(1) Determining the employee’s 
official worksite consistent with the 
rules in § 531.605; 

(2) Determining the locality pay area 
in which the employee’s official 
worksite is located, consistent with the 
locality pay areas established in 
§ 531.603; 

(3) Identifying the locality pay 
percentage in effect in the applicable 
locality pay area; 

(4) Increasing the employee’s 
scheduled annual rate of pay by the 
applicable locality pay percentage and 
rounding the result to the nearest whole 
dollar (counting 50 cents and over as the 
next higher dollar); and 

(5) Applying any applicable limitation 
as described in § 531.606. 

(c) A locality rate may be expressed as 
an hourly, daily, weekly, or biweekly 
rate, as provided in § 531.607.
� 21. Revise § 531.605 to read as follows:

§ 531.605 Determining an employee’s 
official worksite. 

(a) Except as otherwise provided in 
this section, the official worksite is the 
location of an employee’s position of 
record where the employee regularly 
performs his or her duties or, if the 
employee’s work involves regular travel 
or the employee’s work location varies 
on a daily basis, where his or her work 
activities are based, as determined by 

the employing agency. An agency must 
document an employee’s official 
worksite on an employee’s Notification 
of Personnel Action (Standard Form 50 
or equivalent). 

(b) For an employee who is relocated 
and authorized to receive relocation 
expenses under 5 U.S.C. chapter 57, 
subchapter II (or similar authority), the 
official worksite is the established 
worksite for the position in the area to 
which the employee has been relocated. 
For an employee authorized to receive 
relocation expenses under 5 U.S.C. 5737 
in connection with an extended 
assignment resulting in a temporary 
change of station, the duty station 
associated with the extended 
assignment is the official worksite. (See 
41 CFR 302–1.1.) 

(c) For an employee whose 
assignment to a new worksite is 
followed within 3 workdays by a 
reduction in force resulting in the 
employee’s separation before he or she 
is required to report for duty at the new 
location, the official worksite in effect 
immediately before the assignment 
remains the official worksite through 
the date of separation.

(d)(1) For an employee covered by a 
telework agreement who is scheduled 
(while in duty status) to report at least 
once a week on a regular and recurring 
basis to the regular worksite for the 
employee’s position of record, the 
regular worksite is the official worksite. 
However, for an employee whose work 
location varies on a daily basis, the 
employee need not report at least once 
a week to the established official 
worksite (where the employee’s work 
activities are based) as long as the 
employee is performing work within the 
locality pay area for that worksite at 
least once a week on a regular and 
recurring basis. An agency must 
determine a telework employee’s official 
worksite on a case-by-case basis. 

(2) If an employee covered by a 
telework agreement does not meet the 
requirements of paragraph (d)(1) of this 
section, the employee’s official worksite 
is the location of the employee’s 
telework site. 

(3) An authorized agency official may 
make a temporary exception to the 
requirements in paragraph (d)(1) and (2) 
of this section in appropriate situations, 
such as when an employee is recovering 
from an injury or medical condition that 
prevents the employee from commuting 
to the regular worksite. 

(e) In applying paragraph (d)(1) of this 
section for the purpose of other 
location-based pay entitlements under 
other regulations that reference this 
section, the reference to a locality pay 
area is deemed to be a reference to the 
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applicable geographic area associated 
with the given pay entitlement. For 
example, for the purpose of special rates 
under 5 CFR part 530, subpart C, the 
reference to a locality pay area is 
deemed to be a reference to the 
geographic area covered by a special 
rate schedule.

� 22. Revise § 531.606 to read as follows:

§ 531.606 Maximum limits on locality rates. 

(a) Except as provided by paragraph 
(b) of this section, a locality rate may 
not exceed the rate of basic pay payable 
for level IV of the Executive Schedule. 

(b)(1) A locality rate for an employee 
in a category of positions described in 
5 U.S.C. 5304(h)(1)(A)–(C) may not 
exceed the rate for level III of the 
Executive Schedule. 

(2) A locality rate for an employee in 
a category of positions described in 5 
U.S.C. 5304(h)(1)(D) may not exceed— 

(i) The rate for level IV of the 
Executive Schedule, when the 
maximum scheduled annual rate of pay 
(excluding any retained rate) for such 
positions is less than or equal to the 
maximum payable scheduled annual 
rate of pay for GS–15; or 

(ii) The rate for level III of the 
Executive Schedule, when the 
maximum scheduled annual rate of pay 
(excluding any retained rate) for such 
positions exceeds the maximum payable 
scheduled annual rate of pay for GS–15, 
but is not more than the rate for level 
IV of the Executive Schedule. 

(3) If initial application of paragraph 
(b)(2) of this section otherwise would 
reduce an employee’s existing locality 
rate, the employee’s locality rate is 
capped at the higher of— 

(i) The amount of the employee’s 
locality rate on the day before paragraph 
(b)(2) of this section was initially 
applied, or 

(ii) The rate for level IV of the 
Executive Schedule. 

(c) Paragraph (b) of this section does 
not apply to experts and consultants 
appointed under 5 U.S.C. 3109 if the 
pay for those experts and consultants is 
limited to the highest rate payable under 
5 U.S.C. 5332 (i.e., the unadjusted 
maximum GS–15 rate). Such experts 
and consultants are subject to the pay 
limitations established in 5 CFR 
304.105. 

(d) A portion of a locality payment 
that is not payable because of an 
applicable limitation is not considered 
in applying any other provision of law 
or regulation.

� 23. Revise § 531.607 to read as follows:

§ 531.607 Computing hourly, daily, weekly, 
and biweekly locality rates. 

(a) Apply the following methods to 
convert an annual locality rate to an 
hourly, daily, weekly, or biweekly rate: 

(1) To derive an hourly rate, divide 
the annual locality rate by 2,087 and 
round to the nearest cent, counting one-
half cent and over as the next higher 
cent.
Example: 

Annual locality rate = $50,000 
Computation of hourly rate: $50,000 ÷ 

2,087 = 23.957 or $23.96.

(2) To derive a daily rate, multiply the 
hourly rate by the number of daily hours 
of service required by the employee’s 
basic daily tour of duty.
Example: 

Hourly rate = $23.96 
Daily hours = 8 
Computation of daily rate: $23.96 × 8 = 

$191.68

(3) To derive a weekly or biweekly 
rate, multiply the hourly rate by 40 or 
80, as applicable.
Example: 

Hourly rate = $23.96 
Biweekly hours = 80 
Computation of biweekly rate: $23.96 × 80 

= $1,916.80

(b) Notwithstanding paragraph (a) of 
this section, for a firefighter whose pay 
is computed under 5 U.S.C. 5545b, a 
firefighter hourly locality rate is 
computed using a divisor of 2,756 hours 
instead of 2,087, as prescribed in 5 CFR 
part 550, subpart M. Also, such a 
firefighter’s weekly and biweekly 
locality rates must be based on the 
firefighter’s extended tour of duty as 
prescribed in that subpart.
� 24. Add a new § 531.608 to read as 
follows:

§ 531.608 Relationship of locality rates to 
other pay rates. 

(a) An employee must receive the 
greatest of the following rates of pay, as 
applicable— 

(1) The scheduled annual rate of pay 
payable to the employee; 

(2) A locality rate under this subpart; 
(3) A special rate under 5 CFR part 

530, subpart C, or a similar rate under 
other legal authority (e.g., 38 U.S.C. 
7455); or 

(4) A retained rate under 5 CFR part 
536 or a similar rate under other legal 
authority. 

(b) A GS employee receiving a special 
rate is entitled to any applicable locality 
payment on the same basis as any other 
GS employee. The locality payment is 
computed based on the employee’s 
scheduled annual rate of pay, which 
excludes any special rate. The employee 
is entitled to the higher of the locality 

rate or the corresponding special rate. 
As provided in 5 U.S.C. 5305(h) and 5 
CFR 530.303(d), when an employee’s 
locality rate exceeds a corresponding 
special rate, the employee’s entitlement 
to the special rate is terminated.
� 25. Add a new § 531.609 to read as 
follows:

§ 531.609 Adjusting or terminating locality 
rates. 

(a) When an employee’s official 
worksite is changed to a different 
locality pay area, the employee’s 
entitlement to the locality rate for the 
new locality pay area begins on the 
effective date of the change in official 
worksite. 

(b) A locality rate must be adjusted as 
of the effective date of any change in the 
applicable scheduled annual rate of pay 
or any change in the applicable locality 
percentage. 

(c) Except as provided in paragraph 
(d) of this section, entitlement to a 
locality rate associated with a particular 
locality pay area under this subpart 
terminates on the date— 

(1) An employee’s official worksite is 
no longer in the locality pay area; 

(2) An employee is no longer in a 
position covered by this subpart; or 

(3) An employee separates from 
Federal service. 

(d) In the event of a change in the 
geographic coverage of a locality pay 
area as a result of the addition by OMB 
of a new area(s) to the definition of an 
MSA or CSA or as the result of any 
change made by the President’s Pay 
Agent in the definition of a locality pay 
area, the effective date of any change in 
an employee’s entitlement to a locality 
rate under this subpart is the first day 
of the first pay period beginning on or 
after January 1 of the next calendar year. 
Any area removed by OMB from 
coverage within an MSA or CSA that 
serves as the basis for defining a locality 
pay area must be reviewed by the 
Federal Salary Council and the 
President’s Pay Agent before a decision 
is made regarding the locality pay status 
of that area. 

(e) As provided in § 531.205, when an 
employee becomes covered by one or 
more different pay schedule(s) because 
the employee is stationed at a new 
official worksite in a different 
geographic location, the employee’s pay 
(including a locality rate) must first be 
converted to the applicable pay 
schedule(s) in the new location before 
applying any other pay action (other 
than a general pay adjustment).
� 26. Add a new § 531.610 to read as 
follows:
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§ 531.610 Treatment of locality rate as 
basic pay. 

A locality rate is considered to be an 
employee’s rate of basic pay for the 
purpose of computing or applying— 

(a) Retirement deductions, 
contributions, and benefits under 5 
U.S.C. chapters 83 and 84; 

(b) Life insurance premiums and 
benefits under 5 U.S.C. chapter 87; 

(c) Premium pay under 5 U.S.C. 
chapter 55, subchapter V, and 5 CFR 
part 550, subparts A and I (including the 
computation of limitations on premium 
pay); 

(d) Severance pay under 5 U.S.C. 5595 
and 5 CFR part 550, subpart G; 

(e) Advances in pay under 5 U.S.C. 
5524a and 5 CFR part 550, subpart B; 

(f) Post differentials under 5 U.S.C. 
5925(a) and danger pay allowances 
under 5 U.S.C. 5928 for an employee 
temporarily working in a foreign area for 
which the Department of State has 
established a danger pay allowance, 
when the employee’s official worksite is 
located in a locality pay area; 

(g) Recruitment, relocation, and 
retention incentives, supervisory 
differentials, and extended assignment 
incentives under 5 U.S.C. chapter 57, 
subchapter IV, and 5 CFR part 575; 

(h) Performance-based cash awards 
under 5 U.S.C. 4505a and 5 CFR part 
451, subpart A, when such awards are 
computed as a percentage of an 
employee’s rate of basic pay; 

(i) GS pay administration provisions 
(e.g., GS promotion provisions) to the 
extent provided in subpart B of this 
part;

(j) Pay administration provisions for 
prevailing rate employees which 
consider rates of basic pay under the GS 
pay system in setting pay (except as 
otherwise provided in 5 CFR part 532), 
subject to the requirement that, if the 
employee’s actual locality rate would 
not apply at the official worksite for the 
prevailing rate position, that locality 
rate must be converted to a 
corresponding rate on the locality rate 
schedule for that official worksite; 

(k) Lump-sum payments for 
accumulated and annual leave under 5 
CFR part 550, subpart L; 

(l) Grade and pay retention under 5 
U.S.C. chapter 53, subchapter VI, to the 
extent provided by 5 CFR part 536; 

(m) Other provisions as specified in 
other statute or OPM regulations; and 

(n) Payments or benefits equivalent to 
those listed in this section under other 
legal authority, as determined by the 
head of the agency or other authorized 
official responsible for administering 
such payments or benefits.
� 27. Add a new § 531.611 to read as 
follows:

§ 531.611 Miscellaneous provisions. 
(a) A locality rate may be paid only 

for those hours for which an employee 
is in a pay status. 

(b) Payment of, or an increase in, a 
locality rate is not an equivalent 
increase in pay within the meaning of 
5 U.S.C. 5335. (See § 531.407(c).) 

(c) A locality rate is included in an 
employee’s total remuneration, as 
defined in 5 CFR 551.511(b), and 
straight time rate of pay, as defined in 
5 CFR 551.512(b), for the purpose of 
overtime pay computations under the 
Fair Labor Standards Act of 1938, as 
amended. 

(d) A reduction or termination of a 
locality rate under § 531.609 is not an 
adverse action for the purpose of 5 CFR 
part 752, subpart D, or an action under 
5 CFR 930.214.

Subpart F—[Amended]

� 28. In addition to the preceding 
amendments to 5 CFR part 531, subpart 
F (§§ 531.601 through 531.611), remove 
the words ‘‘locality rate of pay’’ and add 
in their place the words ‘‘locality rate’’ 
throughout the subpart, as amended.

Subpart G—[Removed and Reserved]

� 29. Remove and reserve subpart G, 
consisting of §§ 531.701 through 
531.705.

PART 532—PREVAILING RATE 
SYSTEMS

� 30. The authority citation for part 532 
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; § 532.707 
also issued under 5 U.S.C. 552.

Subpart B—Prevailing Rate 
Determinations

� 31. In § 532.415, amend paragraph (c) 
by removing the reference ‘‘5 CFR 
536.104(a)(3)’’ and adding in its place ‘‘5 
CFR 536.301(a)(8)’’.

PART 534—PAY UNDER OTHER 
SYSTEMS

� 32. The authority citation for part 534 
is revised to read as follows:

Authority: 5 U.S.C. 1104, 3161(d), 5307, 
5351, 5352, 5353, 5376, 5382, 5383, 5384, 
5385, 5541, 5550a, and sec. 1125 of the 
National Defense Authorization Act for FY 
2004, Pub. L. 108–136, 117 Stat. 1638 (5 
U.S.C. 5304, 5382, 5383, 7302; 18 U.S.C. 
207).

Subpart D—Pay and Performance 
Awards Under the Senior Executive 
Service

� 33. In § 534.403, amend paragraph (b) 
by removing the reference ‘‘5 CFR 

536.104’’ and adding in its place ‘‘5 CFR 
part 536, subpart C’’.
� 34. In § 534.404, amend paragraph 
(h)(2) by removing the reference ‘‘5 CFR 
536.104’’ and adding in its place ‘‘5 CFR 
part 536, subpart C’’.

PART 536—GRADE AND PAY 
RETENTION

� 35. Revise the authority citation for 
part 536 to read as follows:

Authority: 5 U.S.C. 5361–5366; sec. 4 of 
the Performance Management and 
Recognition System Termination Act of 1993, 
Pub. L. 103–89, 107 Stat. 981; § 536.405 also 
issued under 5 U.S.C. 552, Freedom of 
Information Act, Pub. L. 92–502; § 536.308 
also issued under section 301(d)(2) of the 
Federal Workforce Flexibility Act of 2004, 
Pub. L. 108–411, 118 Stat. 2305.

� 36. Revise subparts A and B to read as 
follows:

Subpart A—General Provisions

Sec. 
536.101 Purpose. 
536.102 Coverage. 
536.103 Definitions. 
536.104 Reasonable offer. 
536.105 Comparing grades under different 

pay systems.

§ 536.101 Purpose. 
This part contains OPM regulations 

for the administration of grade and pay 
retention. This part supplements and 
implements the provisions of 5 U.S.C. 
5361–5366 and must be read together 
with those sections of law. Under 5 
U.S.C. 5362, an employee under a 
covered pay system who is placed in a 
lower grade (e.g., as a result of a 
reduction in force or when his or her 
position is reduced in grade as a result 
of a reclassification) is entitled to retain 
the grade held immediately before the 
reduction for a period of 2 years under 
the circumstances prescribed in this 
part. Under 5 U.S.C. 5363, an employee 
whose rate of basic pay otherwise would 
be reduced as a result of a management 
action is entitled to retain his or her rate 
of basic pay under the circumstances 
prescribed in this part.

§ 536.102 Coverage. 

(a) Subject to the exclusions in 
paragraphs (b) through (e) of this 
section, this part covers any employee 
who, at the time this part is applied— 

(1) Is in a covered pay system; or
(2) Is moving to a position under a 

covered pay system from a position not 
under a covered pay system, as long as 
the individual was an employee as 
defined in 5 CFR 536.103 while serving 
in the position in a noncovered pay 
system. 
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(b) An agency may not provide grade 
or pay retention under this part to an 
employee who— 

(1) Is reduced in grade or pay for 
personal cause or at the employee’s 
request; 

(2) Was employed on a temporary or 
term basis immediately before the action 
causing the reduction in grade or pay; 

(3) Does not satisfactorily complete 
the probationary period prescribed by 5 
U.S.C. 3321(a)(2), and, as a result, is 
removed from a supervisory or 
managerial position; 

(4) Is entitled to receive a saved rate 
of basic pay under 5 U.S.C. 3594(c) and 
5 CFR 359.705 because of removal from 
the Senior Executive Service and 
placement in a civil service position 
(other than a Senior Executive Service 
position) under 5 U.S.C. 3594(b)(2); 

(5) Moves from an Executive Schedule 
position paid under 5 U.S.C. chapter 53, 
subchapter II, or a position whose rate 
of pay is fixed by law at a rate equal to 
a rate for the Executive Schedule; 

(6) Moves between positions not 
under a covered pay system or from a 
position under a covered pay system to 
a position not under a covered pay 
system; 

(7) Moves to a nonappropriated fund 
position as described in 5 U.S.C. 2105(c) 
(except a position occupied by a 
prevailing rate employee); or 

(8) Moves from a nonappropriated 
fund position as described in 5 U.S.C. 
2105(c) (except a position occupied by 
a prevailing rate employee) to a position 
in a covered pay system, unless covered 
by § 536.302(a). 

(c) An agency may not provide grade 
or pay retention under this part based 
on the grade or rate of basic pay held by 
the employee during a temporary 
promotion or temporary reassignment. 
However, a temporary promotion or 
temporary reassignment does not affect 
an employee’s preexisting entitlement to 
grade or pay retention. 

(d) An agency may not provide grade 
retention under subpart B of this part to 
an employee who moves from a position 
not under a covered pay system to a 
position under a covered pay system. 

(e) An employee loses eligibility for or 
entitlement to grade or pay retention 
under the conditions specified in 
§§ 536.207, 536.208, and 536.308.

§ 536.103 Definitions. 
For the purpose of this part: 
Authorized agency official means the 

head of the agency or an official who is 
authorized to act for the head of the 
agency in the matter concerned. 

Covered pay system means a covered 
pay schedule as defined in 5 U.S.C. 
5361(5)—i.e., the General Schedule pay 

system established under 5 U.S.C. 
chapter 53, subchapter III; a prevailing 
rate system established under 5 U.S.C. 
chapter 53, subchapter IV; or a special 
occupational pay system established 
under 5 U.S.C. chapter 53, subchapter 
IX. The various prevailing rate systems 
under 5 U.S.C. chapter 53, subchapter 
IV, are considered separate systems if 
they have separate job grading 
structures. 

Employed on a temporary or term 
basis means employment under an 
appointment having a definite time 
limitation or designated as temporary or 
term. 

Employee has the meaning given that 
term in 5 U.S.C. 2105, except that 
employee also includes—

(1) An individual employed by the 
U.S. Postal Service or the Postal Rate 
Commission who would be considered 
an employee under 5 U.S.C. 2105 but for 
the exclusion in section 2105(e); and 

(2) An individual employed by a 
Department of Defense or Coast Guard 
nonappropriated fund instrumentality 
(as described in 5 U.S.C. 2105(c)) who 
is moved without a break in service of 
more than 3 days from employment in 
such an instrumentality to a position 
under a covered pay system in the same 
agency. 

FEPCA means the Federal Employees 
Pay Comparability Act of 1990 (section 
529 of Pub. L. 101–509, November 5, 
1990, as amended). 

General Schedule or GS means the 
classification and pay system 
established under 5 U.S.C. chapter 51 
and subchapter III of chapter 53. This 
term also refers to the pay schedule 
established under 5 U.S.C. 5332. 

Highest applicable rate range means 
the rate range applicable to an employee 
based on a given position of record and 
official worksite that provides the 
highest rates of basic pay, excluding any 
retained rates. For example, a rate range 
of special rates under 5 U.S.C. 5305 may 
exceed an applicable locality rate range 
under 5 U.S.C. 5304 for General 
Schedule employees. In certain 
circumstances, the highest applicable 
rate range may consist of two types of 
pay rates from different pay schedules—
e.g., a range where special rates are 
higher in the lower portion of the range 
and locality rates are higher in the 
higher portion of the range. 

Management action means an action 
(not for personal cause) by an agency 
official not initiated or requested by an 
employee which may adversely affect 
the employee’s grade or rate of basic 
pay. However, an employee’s placement 
in or transfer to a position under a 
formal employee development program 
established by an agency for recruitment 

and employee advancement purposes 
(e.g., Career Intern Program) is 
considered a management action even 
though the employee initiates or 
requests such placement or transfer. 

Official worksite means the official 
location of the employee’s position of 
record as determined under the rules of 
the applicable pay system (e.g., 5 CFR 
531.605 for General Schedule 
employees). Official worksite is 
synonymous with the term ‘‘official 
duty station’’ as used in 5 U.S.C. 
5363(c). 

OPM means the Office of Personnel 
Management. 

Payable rate means the highest rate of 
basic pay to which an employee is 
entitled based on the employee’s 
position of record, official worksite, and 
step (or relative position in range for a 
GM employee) or, if applicable, a 
retained rate. 

Pay schedule means a set of rate 
ranges established under a single 
authority—i.e., the General Schedule, a 
law enforcement officer special base rate 
schedule (for grades GS–3 through 10) 
under section 403 of FEPCA; a 
prevailing rate schedule (including a 
special schedule or special rate 
schedule) under 5 U.S.C. chapter 53, 
subchapter IV; a locality rate schedule 
under 5 U.S.C. 5304 based on GS rates; 
a locality rate schedule under 5 U.S.C. 
5304 based on law enforcement officer 
special base rates (for grades GS–3 
through 10); or a special rate schedule 
under 5 U.S.C. 5305 or similar 
authority. A pay schedule applies to or 
covers a defined category of employees 
based on established coverage 
conditions (e.g., official worksite, 
occupation). A pay schedule is 
considered to apply to or cover an 
employee who meets the established 
coverage conditions even when a rate 
under that schedule is not currently 
payable to the employee because of a 
higher pay entitlement under another 
pay schedule. 

Position of record means an 
employee’s official position (defined by 
grade or level, occupational series, 
employing agency, law enforcement 
officer status, and any other condition 
that determines coverage under a pay 
schedule (other than official worksite)), 
as documented on the employee’s most 
recent Notification of Personnel Action 
(Standard Form 50 or equivalent) and 
the current position description, 
excluding any position to which an 
employee is temporarily detailed. A 
retained grade is considered to be part 
of an employee’s position of record even 
though the actual grade of the 
employee’s position is a lower grade, 
except as provided in § 536.205(b). For 
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an employee whose change in official 
position is followed within 3 workdays 
by a reduction in force resulting in the 
employee’s separation before he or she 
is required to report for duty in the new 
position, the position of record in effect 
immediately before the position change 
is deemed to remain the position of 
record through the date of separation. 

Prevailing rate employee has the 
meaning given that term in 5 U.S.C. 
5342(a)(2) and refers to an employee in 
a position covered by a prevailing rate 
system or schedule established under 5 
U.S.C. chapter 53, subchapter IV. 

Rate of basic pay means the rate of 
pay fixed by law or administrative 
action for the position held by an 
employee before any deductions, 
including a General Schedule rate under 
5 U.S.C. 5332; a law enforcement officer 
special base rate under section 403 of 
FEPCA; a special rate under 5 CFR part 
530, subpart C, or similar payment 
under other legal authority; a locality 
rate under 5 CFR part 531, subpart F, or 
similar payment under other legal 
authority; a prevailing rate under 5 
U.S.C. 5343; or a retained rate under 
this part, but excluding additional pay 
of any other kind (such as premium 
payments, differentials, and 
allowances). 

Rate range or range means the range 
of rates of basic pay for a grade within 
an established pay schedule, excluding 
any retained rate. 

Reasonable offer means an offer that 
meets the conditions in § 536.104. 

Reduced in grade or pay at the 
employee’s request means a reduction in 
grade or rate of basic pay that is 
initiated by the employee for his or her 
benefit, convenience, or personal 
advantage. A reduction in grade or pay 
that is caused or influenced by a 
management action is not considered to 
be at an employee’s request, except that 
the voluntary reduction in grade or pay 
of an employee in response to a 
management action directly related to 
personal cause is considered to be at the 
employee’s request. 

Reduced in grade or pay for personal 
cause means a reduction in grade or rate 
of basic pay based on the conduct, 
character, or unacceptable performance 
of an employee. In situations in which 
an employee is reduced in grade or pay 
for inability to perform the duties of his 
or her position because of a medical or 
physical condition beyond the 
employee’s control, the reduction in 
grade is not considered to be for 
personal cause. 

Reorganization means the planned 
elimination, addition, redistribution, or 
restructuring of functions or duties 

either wholly within an agency or 
between agencies. 

Representative rate means— 
(1) For the purpose of comparing 

grades that are under different covered 
pay systems under § 536.105 and after 
applying any applicable geographic 
conversion under § 536.105(b) for 
positions with different official 
worksites— 

(i) The highest rate of basic pay that 
applies to the fourth step of the grade 
for a position covered by the General 
Schedule; and 

(ii) The highest rate of basic pay that 
applies to the second step of the grade 
of a position under a regular prevailing 
rate system established under 5 U.S.C. 
chapter 53, subchapter IV, or, in the 
case of a prevailing rate position with a 
single rate, the single rate of basic pay 
for that position; and 

(2) For the purpose of comparing 
grades or levels of work in making 
reasonable offer determinations when 
one of the grades or levels of work is not 
under a covered pay system and after 
applying any applicable geographic 
conversion rules under § 536.105(b) for 
positions with different official 
worksites—

(i) The maximum payable rate of basic 
pay that applies to the grade of a 
position covered by the General 
Schedule; 

(ii) The maximum payable rate of 
basic pay that applies to the grade of a 
position under a regular prevailing rate 
system established under 5 U.S.C. 
chapter 53, subchapter IV, or in the case 
of a prevailing rate position with a 
single rate, the single rate of basic pay 
for that position; and 

(iii) The maximum payable rate of 
basic pay that applies to the grade or 
level of work in the case of a position 
not covered by paragraph (2)(i) or (ii) of 
this definition. In the case of a position 
with a single rate under such a 
schedule, the single rate of basic pay for 
that position is the representative rate. 

Retained rate means a rate above the 
maximum rate of the employee’s highest 
applicable rate range that is payable 
under subpart C of this part. 

Temporary promotion means a 
promotion that has a definite time 
limitation or is otherwise designated as 
temporary when the affected employee 
is informed in advance. 

Temporary reassignment means a 
reassignment that has a definite time 
limitation or is otherwise designated as 
temporary when the affected employee 
is informed in advance. 

Where different pay schedules apply 
means, in the context of applying the 
geographic conversion rule, that an 
employee’s official worksite is changed 

to a new location that would cause the 
employee to lose or gain coverage under 
a location-based pay schedule if the 
employee were to remain in the same 
position of record.

§ 536.104 Reasonable offer. 
(a) For the purpose of determining 

whether grade retention eligibility or 
entitlement must be terminated under 
§ 536.207 or 536.208, the offer of a 
position is a reasonable offer if the 
position’s grade is equal to or higher 
than the retained grade and if all the 
conditions in paragraph (c) of this 
section are met. If the offered position 
is in a different pay system, § 536.105 
must be applied to determine whether 
the grade of the offered position is equal 
to or greater than the retained grade. 

(b) For the purpose of determining 
whether pay retention eligibility or 
entitlement must be terminated under 
§ 536.308, the offer of a position is a 
reasonable offer if the employee’s rate of 
basic pay in the position would be equal 
to or greater than the rate to which the 
employee is or would be entitled under 
the pay retention provisions and if all 
the conditions in paragraph (c) of this 
section are met. 

(c) An offer of a position must meet 
the following additional conditions to 
qualify as a reasonable offer: 

(1) The offer must be in writing and 
must include an official position 
description of the offered position; 

(2) The offer must inform the 
employee that entitlement to grade or 
pay retention will terminate if the offer 
is declined and that the employee may 
appeal the reasonableness of the offer as 
provided in § 536.402; 

(3) The offered position must be of 
equal or greater tenure than the 
employee’s position before the action 
resulting in the grade or pay retention 
entitlement; 

(4) The offered position must be full-
time, unless the employee’s position 
immediately before the action resulting 
in entitlement to grade or pay retention 
was less than full-time, in which case 
the offered position must have a work 
schedule providing for no fewer hours 
of work per week or per pay period than 
the position held before the action; and 

(5) The offered position must be in the 
same commuting area as the employee’s 
position immediately before the offer, 
unless the employee is subject to a 
mobility agreement or a published 
agency policy that requires employee 
mobility.

§ 536.105 Comparing grades under 
different pay systems. 

(a) General. An agency must compare 
the representative rates (as defined in 

VerDate jul<14>2003 16:49 May 27, 2005 Jkt 205001 PO 00000 Frm 00031 Fmt 4701 Sfmt 4700 E:\FR\FM\31MYR3.SGM 31MYR3



31308 Federal Register / Vol. 70, No. 103 / Tuesday, May 31, 2005 / Rules and Regulations 

§ 536.103) of the applicable grades to 
determine whether a grade of a position 
is equal to, higher than, or lower than 
the grade of another position when— 

(1) Determining eligibility for grade 
retention upon movement from a 
position under a covered pay system to 
a lower-graded position under a 
different covered pay system (including 
determinations under § 536.203 that 
involve different covered pay systems); 

(2) Determining whether grade 
retention eligibility is lost or grade 
retention is terminated when an 
employee is placed in a lower-graded 
position under a different covered pay 
system and the action is taken for 
personal cause or at the employee’s 
request; 

(3) Determining whether grade 
retention eligibility is lost or grade 
retention is terminated based on 
movement to a position under a 
different covered pay system with an 
equal or higher grade; 

(4) Determining whether grade 
retention eligibility is lost or grade 
retention is terminated based on 
declination of a reasonable offer of a 
position under a different pay system 
with an equal or higher grade; and 

(5) Determining whether pay retention 
eligibility is lost or a retained rate is 
terminated when an employee is placed 
in a lower-graded position under a 
different covered pay system and the 
action is taken for personal cause or at 
the employee’s request. 

(b) Geographic conversion. When 
comparing positions under paragraph 
(a) of this section which are stationed in 
different geographic locations where 
different pay schedules apply, the 
representative rate of the employee’s 
existing position of record (as in effect 
before the movement to a position in a 
different pay system) must be 
determined as if the official worksite of 
that position of record were the same as 
the official worksite of the new or 
offered position of record. Geographic 
conversion is not necessary for the 
purpose of comparing grades if an 
employee is being moved to (or given a 
reasonable offer of) a position under the 
same covered pay system (i.e., same 
grading structure).

Subpart B—Grade Retention

Sec. 
536.201 Mandatory grade retention. 
536.202 Optional grade retention. 
536.203 Additional eligibility requirements 

for grade retention. 
536.204 Period of grade retention. 
536.205 Applicability of retained grade. 
536.206 Determining an employee’s rate of 

basic pay under grade retention. 
536.207 Loss of eligibility for grade 

retention. 

536.208 Termination of grade retention.

§ 536.201 Mandatory grade retention. 
(a) Subject to the requirements in this 

section and in §§ 536.102 and 536.203, 
an agency must provide grade retention 
to an employee who moves from a 
position under a covered pay system to 
a lower-graded position under a covered 
pay system as a result of— 

(1) Reduction in force procedures, or 
(2) A reclassification process. 
(b) An agency must apply § 536.105 in 

determining whether a position under a 
different covered pay system is a lower-
graded position. 

(c) An employee’s movement to a 
lower-graded position is considered to 
be the result of reduction in force 
procedures when the employee has 
received a specific reduction in force 
notice and— 

(1) The employee is placed in the 
position offered in the notice; or 

(2) The employee is placed in a 
position other than that offered in the 
notice but in the same agency, if the 
position was offered in writing and at 
the initiative of management. 

(d) An employee’s movement to a 
lower-graded position is considered to 
be the result of a reclassification process 
when—

(1) The employee remains in his or 
her position after it is reclassified; or 

(2) The employee is placed in a 
different position in the same agency 
before the effective date of the 
reclassification action, if the position 
was offered in writing and at the 
initiative of management after the 
employee received a specific written 
notice that the position would be 
reclassified to a lower grade. 

(e) Notwithstanding paragraph (a) of 
this section, an agency must provide 
grade retention to an employee who 
moves without a break in service of 
more than 3 days from a position in a 
Department of Defense or Coast Guard 
nonappropriated fund instrumentality 
(as defined in 5 U.S.C. 2105(c)) to a 
position under a covered pay system in 
the same agency.

§ 536.202 Optional grade retention. 
(a) Subject to the requirements in 

§§ 536.102 and 536.203, an authorized 
agency official may provide grade 
retention to an employee moving from 
a position under a covered pay system 
to a lower-graded position under a 
covered pay system when— 

(1) Management announces a 
reorganization or reclassification 
decision in writing (including a general 
notice or a specific notice) that may or 
would affect the employee; and 

(2) The employee moves to a lower-
graded position (either at the 

employee’s initiative or in response to a 
management-initiated offer) on or before 
the date the announced reorganization 
or reclassification is effected. 

(b) An agency must apply § 536.105 in 
determining whether a position under a 
different covered pay system is a lower-
graded position. 

(c) When an employee is offered a 
position with grade retention under this 
section in anticipation of a reduction in 
grade, the agency must inform the 
employee in writing that acceptance of 
the position is not required and that 
declination of the offer will not affect 
the employee’s entitlement to grade 
retention under § 536.201 if the agency 
actually moves the employee to the 
lower-graded position. 

(d) Notwithstanding paragraph (a) of 
this section, an agency may provide 
grade retention to an employee who is 
moved without a break in service of 
more than 3 days from a position in a 
Department of Defense or Coast Guard 
nonappropriated fund instrumentality 
(as defined in 5 U.S.C. 2105(c)) to a 
position under a covered pay system in 
the same agency.

§ 536.203 Additional eligibility 
requirements for grade retention. 

(a) An employee is eligible for grade 
retention under § 536.201(a)(1) only if 
the employee has served for at least 52 
consecutive weeks in one or more 
positions under a covered pay system at 
one or more grades higher than the 
grade of the position in which the 
employee is being placed. Such service 
is deemed to include service performed 
by an employee of a nonappropriated 
fund instrumentality of the Department 
of Defense or the Coast Guard (as 
defined in 5 U.S.C. 2105(c)) who is 
moved to a position in the civil service 
employment system of the Department 
of Defense or the Coast Guard, 
respectively, without a break in service 
of more than 3 days. 

(b) An employee is eligible for grade 
retention under § 536.201(a)(2) based on 
a reclassification of his or her position 
only if, immediately before the 
reduction in grade, that position was 
classified at the existing grade or a 
higher grade for a continuous period of 
at least 1 year. 

(c) An employee is eligible for grade 
retention under § 536.202 only if, 
immediately before being placed in the 
lower grade, the employee has served 
for at least 52 consecutive weeks in one 
or more positions under a covered pay 
system at one or more grades higher 
than that lower grade. Such service is 
deemed to include service performed by 
an employee of a nonappropriated fund 
instrumentality of the Department of 
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Defense or the Coast Guard (as defined 
in 5 U.S.C. 2105(c)) who is moved to a 
position in the civil service employment 
system of the Department of Defense or 
the Coast Guard, respectively, without a 
break in service of more than 3 days. 

(d) Eligibility for grade retention 
under § 536.201 or 536.202 ceases under 
the conditions specified in § 536.207.

§ 536.204 Period of grade retention. 

(a) Unless grade retention is 
terminated under § 536.208, an 
employee is entitled to retain the grade 
held immediately before the action that 
provides entitlement to grade retention 
for 2 years beginning on the date the 
employee is placed in the lower-graded 
position. 

(b) During the 2-year period of grade 
retention, if an agency further reduces 
an employee in grade under 
circumstances also entitling the 
employee to grade retention, the 
employee must continue to retain the 
previous retained grade for the 
remainder of the first 2-year period. At 
the end of the first 2-year period, the 
employee is entitled to retain the grade 
of the position from which the second 
reduction in grade was made for 2 years 
following the effective date of the 
second reduction in grade. 

(c) Notwithstanding § 536.207(a)(1), 
grade retention continues to apply to an 
employee serving under an interim 
appointment made under 5 CFR 772.102 
for the duration of the original 2-year 
grade retention period if the employee’s 
grade was retained under this part in the 
appointment immediately preceding the 
interim appointment.

§ 536.205 Applicability of retained grade. 

(a) Except as provided in paragraph 
(b) of this section, an agency must treat 
an employee’s retained grade as the 
employee’s grade for all purposes, 
including pay and pay administration, 
premium pay, retirement, life insurance, 
and eligibility for training. If the 
employee’s actual position of record is 
under a different covered pay system 
than the covered pay system associated 
with the retained grade, the agency also 
must treat the employee as being under 
the covered pay system associated with 
the retained grade for the same 
purposes.

(b) An agency may not use an 
employee’s retained grade— 

(1) In any reduction in force 
procedure; 

(2) To determine whether an 
employee has been reduced in grade for 
the purpose of terminating grade or pay 
retention (i.e., based on personal cause 
or at the employee’s request); 

(3) To determine whether an 
employee retains status as a GM 
employee (as defined in 5 CFR 531.203); 
or 

(4) To determine whether an 
employee is exempt or nonexempt from 
the Fair Labor Standards Act of 1938, as 
amended.

§ 536.206 Determining an employee’s rate 
of basic pay under grade retention. 

(a) General. (1) When an employee 
becomes entitled to grade retention or 
becomes covered by one or more 
different pay schedules (because of a 
change in the employee’s position of 
record, a change in the employee’s 
official worksite, or the establishment of 
a new pay schedule) during a period of 
grade retention, the agency must apply 
the rules in this section to determine the 
employee’s rate of basic pay. 

(2) This section does not apply to an 
employee whose entitlement to grade 
retention is terminated under one of the 
conditions in § 536.208. (See 
§ 536.208(d).) 

(b) Preexisting rate within a range. If 
an employee is entitled to a rate of basic 
pay within the applicable rate range 
before the action resulting in 
application of this section, the employee 
is entitled to the rate(s) of basic pay in 
the applicable pay schedule(s) for the 
employee’s position of record after the 
action (including the retained grade) 
which correspond to the employee’s 
grade and step (or rate) immediately 
before the action. The employee’s 
payable rate is the corresponding rate in 
the highest applicable rate range for the 
employee’s position of record after the 
action (including the retained grade). If 
an employee’s rate of basic pay 
otherwise would be reduced because of 
placement under a lower-paying pay 
schedule (excluding any reduction that 
results from a geographic conversion), 
the employee would be eligible for pay 
retention under subpart C of this part to 
the same extent as other employees 
holding the same position of record 
whose actual grade is the same as the 
employee’s retained grade. 

(c) Preexisting retained or saved rate. 
(1) If an employee is entitled to a 
retained rate immediately before the 
action resulting in application of this 
section, the agency must determine the 
employee’s payable rate of basic pay 
under §§ 536.303 and 536.304. 

(2) If an employee is entitled to a 
saved rate under 5 CFR 359.705, the 
agency must determine the employee’s 
payable rate of basic pay under that 
section. 

(d) Order of processing pay actions. 
When an action resulting in application 
of this section takes effect on the same 

effective date as other pay actions that 
affect an employee’s rate of basic pay 
(e.g., within-grade increase), the actions 
will be processed in the order 
prescribed in the rules governing the 
covered pay system of the employee’s 
position of record (e.g., 5 CFR 531.206 
for GS positions and 5 CFR 532.413 for 
Federal Wage System positions).

§ 536.207 Loss of eligibility for grade 
retention. 

(a) Eligibility for grade retention as a 
result of an entitlement under § 536.201 
ceases if any of the following conditions 
occurs at any time after the employee 
receives written notice of the reduction 
in grade, but before the commencement 
of the 2-year period of grade retention: 

(1) The employee has a break in 
service of 1 workday or more; 

(2) The employee is reduced in grade 
for personal cause or at the employee’s 
request (based on the actual grade of the 
employee’s position rather than the 
employee’s retained grade and, when a 
movement to a different covered pay 
system is involved, a comparison of 
representative rates under § 536.105); 

(3) The employee moves to a position 
under a covered pay system with a 
grade that is equal to or higher than the 
retained grade (as determined under 
§ 536.105), excluding a temporary 
promotion; 

(4) The employee declines a 
reasonable offer of a position with a 
grade equal to or higher than the 
retained grade (as determined under 
§§ 536.104 and 536.105); 

(5) The employee elects in writing to 
terminate the benefits of grade retention; 
or 

(6) The employee moves to a position 
not under a covered pay system. 

(b) Eligibility for grade retention as a 
result of entitlement under § 536.202 
ceases if any of the following conditions 
occurs at any time after management 
informs the employee of an impending 
reorganization or reclassification that 
will or could result in a reduction in 
grade, but before the commencement of 
the 2-year period of grade retention: 

(1) Any of the conditions listed in 
paragraph (a) of this section except that 
an employee’s request for placement in 
a lower-graded position, in lieu of 
displacing another employee at his or 
her grade under reduction in force 
procedures, is not a declination of a 
reasonable offer for grade retention 
purposes; or 

(2) The employee fails to enroll in, or 
to comply with reasonable written 
requirements established to assure full 
consideration under, a program 
providing priority consideration for 
placement. 
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(c) If an employee loses eligibility for 
grade retention under this section, the 
employee’s rate of basic pay must be set 
in accordance with the pay-setting rules 
and pay rates applicable to the 
employee’s position of record (e.g., 5 
CFR part 531, subpart B, for GS 
positions). An employee is not eligible 
for pay retention under subpart C of this 
part based on an action that provided 
eligibility for grade retention if the 
employee elects to terminate mandatory 
eligibility for grade retention under 
paragraph (a)(5) of this section.

§ 536.208 Termination of grade retention. 

(a) Grade retention under § 536.201 
terminates if any of the conditions listed 
in § 536.207(a) occurs after 
commencement of the 2-year period of 
grade retention. 

(b) Grade retention under § 536.202 
terminates if any of the conditions listed 
in § 536.207(b) occurs after the 
commencement of the 2-year period of 
grade retention. 

(c) Termination of grade retention 
benefits takes effect— 

(1) At the end of the day before 
placement if the termination is the 
result of the employee’s placement in 
another position; or 

(2) At the end of last day of the pay 
period in which the employee— 

(i) Declines a reasonable offer; 
(ii) Elects to terminate grade retention 

benefits; or 
(iii) Fails to enroll in, or comply with 

reasonable written requirements 
established to assure full consideration 
under, a program providing priority 
consideration for placement. 

(d) If an employee’s entitlement to 
grade retention terminates under this 
section, the employee’s rate of basic pay 
must be set in accordance with the pay-
setting rules and pay rates applicable to 
the employee’s position of record (e.g., 
5 CFR part 531, subpart B, for GS 
positions). An employee is not entitled 
to pay retention under subpart C of this 
part based on a reduction in basic pay 
resulting from waiver of the employee’s 
grade retention entitlement under 
§ 536.207(a)(5).
� 37. Redesignate subpart C as subpart D; 
revise the title of redesignated subpart D 
to read ‘‘Appeals and Miscellaneous 
Provisions’’; remove §§ 536.305, 
536.306, and 536.308; and redesignate 
§§ 536.301, 536.302, 536.303, 536.304, 
and 536.307 as §§ 536.401, 536.402, 
536.403, 536.404, and 536.405, 
respectively.
� 38. In newly redesignated subpart D—
� a. In newly redesignated § 536.403, 
remove ‘‘§ 536.304’’ and add in its place 
‘‘§ 536.404’’; and

� b. In newly redesignated § 536.405(b), 
remove ‘‘§ 297.204(c)’’ and add in its 
place ‘‘§ 297.205’’.

� 39. Add a new subpart C to read as 
follows:

Subpart C—Pay Retention

Sec. 
536.301 Mandatory pay retention. 
536.302 Optional pay retention. 
536.303 Geographic conversion. 
536.304 Determining an employee’s pay 

retention entitlement. 
536.305 Adjusting an employee’s retained 

rate when a pay schedule is adjusted. 
536.306 Limitation on retained rates. 
536.307 Treatment of a retained rate as 

basic pay for other purposes. 
536.308 Loss of eligibility for or termination 

of pay retention. 
536.309 Converting retained rates on May 1, 

2005.

§ 536.301 Mandatory pay retention. 

(a) Subject to the requirements in 
§ 536.102 and this section, an agency 
must provide pay retention to an 
employee in a position under a covered 
pay system whose payable rate of basic 
pay otherwise would be reduced (after 
application of any applicable geographic 
conversion under § 536.303(a)) as a 
result of— 

(1) The expiration of the 2-year period 
of grade retention under subpart B of 
this part; 

(2) A reduction in force or 
reclassification action that places an 
employee in a lower-graded position 
when the employee does not meet the 
eligibility requirements for grade 
retention under subpart B of this part; 

(3) A management action that places 
an employee in a non-special rate 
position or in a lower-paid special rate 
position from a special rate position; 

(4) A management action that places 
an employee under a different pay 
schedule; 

(5) A management action that places 
an employee in a formal employee 
development program generally utilized 
Governmentwide, such as upward 
mobility, apprenticeship, and career 
intern programs; 

(6) The application of the promotion 
rule for GS employees under 5 U.S.C. 
5334(b) and 5 CFR 531.214 when the 
employee’s payable rate of basic pay 
after promotion exceeds the maximum 
rate of the highest applicable rate range; 

(7) The application of the promotion 
rule for prevailing rate employees under 
5 CFR 532.407 when the employee’s 
payable rate of basic pay after 
promotion exceeds the maximum 
scheduled rate of the grade, as described 
in 5 CFR 532.407(b); 

(8) A reduction or elimination of 
scheduled rates, special schedules, or 
special rate schedules, excluding— 

(i) A statutory reduction in scheduled 
rates of pay under the General Schedule, 
including a reduction authorized under 
5 U.S.C. 5303(b); or 

(ii) A statutory reduction in a 
prevailing rate schedule established 
under 5 U.S.C. chapter 53, subchapter 
IV, and 5 CFR part 532. 

(b) If an employee’s official worksite 
changes in conjunction with an action 
that may entitle the employee to pay 
retention under paragraph (a) of this 
section, the agency must apply the 
geographic conversion rule in 
§ 536.303(a) before determining whether 
an employee’s rate of basic pay 
otherwise would be reduced. 

(c) An employee is considered 
‘‘placed’’ under paragraph (a)(2), (3), (4), 
and (5) of this section only when the 
employee remains in a position in the 
same agency. Optional pay retention 
under § 536.302 may apply when an 
employee transfers to a different agency 
as a result of a reduction in force or 
reclassification action or is selected by 
a different agency to fill a position 
under a formal employee development 
program, if all other qualifying 
conditions are met. 

(d) Eligibility for pay retention under 
this section ceases under the conditions 
specified in § 536.308.

§ 536.302 Optional pay retention. 
(a) Subject to the requirements in 

§ 536.102 and this section, an 
authorized agency official may provide 
pay retention to an employee not 
entitled to pay retention under 
§ 536.301, but whose payable rate of 
basic pay otherwise would be reduced 
(after application of any applicable 
geographic conversion under 
§ 536.303(a)) as the result of a 
management action. This includes a 
management action to move an 
employee’s position, without a break in 
service of more than 3 days, from a 
Department of Defense or Coast Guard 
nonappropriated fund instrumentality 
(as defined in 5 U.S.C. 2105(c)) to a 
position under a covered pay system in 
the same agency. 

(b) If an employee’s official worksite 
changes in conjunction with an action 
that may entitle the employee to pay 
retention under paragraph (a) of this 
section, the agency must apply the 
geographic conversion rule in 
§ 536.303(a) before determining whether 
an employee’s rate of basic pay 
otherwise would be reduced. 

(c) Eligibility for pay retention under 
this section ceases under the conditions 
specified in § 536.308.
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§ 536.303 Geographic conversion. 

(a) Geographic conversion at time of 
action that may provide initial 
entitlement to pay retention. If, in 
conjunction with a pay action that may 
entitle the employee to pay retention 
under §§ 536.301 or 536.302, an 
employee’s official worksite is changed 
to a new location where different pay 
schedules apply, the agency must 
convert the employee’s rate(s) of basic 
pay to the applicable pay schedule(s) in 
the new location before applying the 
pay retention rules in this subpart or 
any other simultaneous pay action 
(other than a general pay adjustment). 
The agency must identify the highest 
applicable rate range that would apply 
to the employee’s position of record 
before the pay action as if that position 
were stationed at the new official 
worksite and determine the employee’s 
converted payable rate of basic pay 
based on the step (or rate) in that range 
that corresponds to the employee’s step 
(or rate) before the pay action. A 
reduction in an employee’s payable rate 
of basic pay resulting from this 
geographic conversion is not a basis for 
entitlement to pay retention. The pay 
retention rules in this subpart must be 
applied as if the employee’s payable rate 
of basic pay after geographic conversion 
is the employee’s existing payable rate 
of basic pay in effect immediately before 
the action. 

(b) Geographic conversion when a 
retained rate employee’s official 
worksite is changed. When an employee 
is receiving a retained rate and the 
employee’s official worksite is changed 
to a new location where different pay 
schedules apply, the agency must apply 
the following rules (after applying any 
simultaneous general pay adjustment 
under § 536.305) to derive the converted 
retained rate that will be used as the 
existing retained rate in determining the 
employee’s pay retention entitlement in 
the new position of record and at the 
new official worksite: 

(1) Identify the maximum rate for the 
highest applicable rate range that 
applies to the employee’s former 
position of record based on the former 
official worksite; 

(2) Identify the maximum rate for the 
highest applicable rate range that would 
apply to the employee’s former position 
of record if the employee were stationed 
at the official worksite for the new 
position of record;

(3) Divide the maximum rate 
identified in paragraph (b)(2) of this 
section by the maximum rate identified 
in paragraph (b)(1) of this section and 
round the result to the fourth decimal 
place; and 

(4) Multiply the factor resulting from 
paragraph (b)(3) of this section by the 
employee’s former retained rate and 
round to the nearest whole dollar (for an 
annual rate) or the nearest whole cent 
(for an hourly rate) to derive the 
employee’s converted retained rate at 
the new official worksite.

§ 536.304 Determining an employee’s pay 
retention entitlement. 

(a) General. (1) When an employee 
becomes entitled to pay retention under 
§ 536.301 or 536.302 or undergoes a 
change in his or her position of record 
or pay schedule while receiving a 
retained rate (when the terminating 
conditions for pay retention under 
§ 536.308 do not apply), the agency 
must determine the employee’s pay 
retention entitlement following the rules 
in this section. 

(2) Any general pay adjustment 
(including a retained rate adjustment 
under § 536.305) that takes effect on the 
same date as an action described in 
paragraph (a)(1) of this section must be 
processed first, before any other pay 
action and before applying the rules in 
paragraphs (a)(3), (a)(4), (b), or (c) of this 
section, as applicable. 

(3) If the location of an employee’s 
official worksite changes in conjunction 
with an action that may provide initial 
entitlement to pay retention, the agency 
must apply the geographic conversion 
rule under § 536.303(a) before applying 
the rules in paragraph (b) of this section. 
The converted rate of basic pay must be 
treated as the employee’s existing 
payable rate of basic pay in applying 
those rules. 

(4) If the location of an employee’s 
official worksite changes while he or 
she is receiving a retained rate, the 
agency must apply the geographic 
conversion rule under § 536.303(b) 
before applying the rules in paragraph 
(c) of this section. The converted 
retained rate must be treated as the 
employee’s existing retained rate in 
applying those rules. 

(5) When an employee’s pay retention 
entitlement is established or 
redetermined under this section on the 
same effective date as other pay actions 
that affect an employee’s rate of basic 
pay, the actions must be processed in 
the order prescribed under the rules 
governing the covered pay system of the 
employee’s position of record (e.g., 5 
CFR 531.206 for GS positions and 5 CFR 
532.413 for Federal Wage System 
positions). 

(6) In applying this section, an agency 
must convert an employee’s existing 
annual rate of pay to an hourly rate of 
pay if the employee’s new position is 
under a pay system that uses only 

hourly rates. An agency must convert an 
employee’s existing hourly rate of pay to 
an annual rate of pay if the employee’s 
new position is under a pay system that 
uses annual rates of pay. 

(b) Determining initial pay retention 
entitlement. When an employee 
becomes entitled to pay retention under 
§ 536.301 or 536.302, the agency must 
determine the employee’s pay retention 
entitlement under the following rules 
(subject to the requirements in 
paragraph (a) of this section): 

(1) If an employee’s existing payable 
rate of basic pay is less than or equal to 
the maximum rate of the highest 
applicable rate range for the grade of the 
employee’s position of record 
immediately after the event causing the 
pay retention entitlement, the employee 
is entitled to the lowest rate of basic pay 
in such rate range that equals or exceeds 
the employee’s existing payable rate of 
basic pay. If an employee’s payable rate 
of basic pay is set at or below the 
maximum rate of the highest applicable 
rate range, pay retention under this 
subpart ceases to apply to the employee. 

(2) If the employee’s existing payable 
rate of basic pay is greater than the 
maximum rate of the highest applicable 
rate range for the grade of the 
employee’s position immediately after 
the event causing the pay retention 
entitlement, the employee is entitled to 
a retained rate equal to the employee’s 
existing payable rate of basic pay, 
subject to the limitations in paragraph 
(b)(3) of this section. 

(3) A newly established retained rate 
may not exceed— 

(i) 150 percent of the maximum 
payable rate of basic pay of the highest 
applicable rate range for the grade of the 
employee’s position of record; or 

(ii) The Executive Level IV maximum 
rate limitation established under 
§ 536.306. 

(4) In applying this section for an 
employee who becomes eligible for pay 
retention while serving on a temporary 
promotion or temporary reassignment, 
the agency must use the rate of basic 
pay the employee would have received 
if the temporary promotion or 
temporary reassignment had not 
occurred. 

(c) Redetermining pay retention 
entitlement at time of change in position 
or pay schedule. When an employee 
receiving a retained rate undergoes a 
change in position or pay schedule that 
results in a new highest applicable rate 
range (and when the terminating 
conditions for pay retention under 
§ 536.308(a)(1), (3), (4), and (5) do not 
apply), the agency must determine the 
employee’s pay retention entitlement 
under the following rules (subject to the 
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requirements in paragraph (a) of this 
section): 

(1) If the employee’s grade and pay 
system are not changing and if the 
employee’s existing retained rate is less 
than or equal to the maximum rate of 
the highest applicable rate range for the 
employee’s position of record 
immediately after the position or 
schedule change, the employee is 
entitled to the maximum rate of the 
highest applicable rate range, and pay 
retention ceases to apply. 

(2) If the employee’s grade and pay 
system are not changing and if the 
employee’s existing retained rate is 
greater than the maximum rate on the 
highest applicable rate range for the 
employee’s position of record 
immediately after the position or 
schedule change, the employee 
continues to be entitled to the existing 
retained rate. 

(3) If the employee’s pay system is not 
changing but the employee is being 
promoted to a higher-graded position, 
the agency must apply the applicable 
promotion rules to determine the 
employee’s payable rate of basic pay 
(e.g., the rules in 5 CFR 531.214(d)(5) for 
GS positions and 5 CFR 532.407 for 
Federal Wage System positions). When 
the resulting rate is equal to or greater 
than the existing retained rate, pay 
retention ceases to apply. When the 
resulting rate is less than the existing 
retained rate, the employee continues to 
be entitled to the existing retained rate. 

(4) If the employee is moving to a 
position under a different covered pay 
system whose grade has a higher 
representative rate, the agency must 
apply the applicable pay administration 
rules to determine the employee’s 
payable rate of basic pay (e.g., part 531, 
subpart B, for GS positions and part 532 
for Federal Wage System provisions). 
When the resulting rate is equal to or 
greater than the existing retained rate, 
pay retention ceases to apply to the 
employee. When the resulting rate is 
less than the existing retained rate, the 
employee continues to be entitled to the 
existing retained rate. 

(5) In applying this section to a 
retained rate employee who receives a 
temporary promotion or temporary 
reassignment, the temporary promotion 
or temporary reassignment is not a basis 
for permanently terminating an 
employee’s pay retention entitlement. 
When the temporary promotion or 
temporary reassignment ends, the 
employee’s pay retention entitlement 
will be determined as if the employee 
had not received the temporary 
promotion or temporary reassignment.

(6) Notwithstanding § 536.308(a)(1), 
an agency must continue a retained rate 

entitlement for an employee serving 
under an interim appointment made 
under 5 CFR 772.102 if the employee’s 
pay was retained under this subpart 
under the appointment immediately 
preceding the interim appointment.

§ 536.305 Adjusting an employee’s 
retained rate when a pay schedule is 
adjusted. 

(a)(1) Except as otherwise provided in 
this section, when the maximum rate of 
the highest applicable rate range for an 
employee’s position of record is 
increased while the employee is 
receiving a retained rate, the employee 
is entitled to 50 percent of the amount 
of the increase in that maximum rate, 
subject to the maximum rate limitation 
in § 536.306. This 50-percent 
adjustment rule applies only when the 
maximum rate increases are attributable 
to the adjustment of the employee’s 
existing pay schedule or the 
establishment of a new pay schedule 
that covers the employee’s existing 
position of record. 

(2) As provided in 5 CFR 531.206, a 
retained rate adjustment under 
paragraph (a)(1) of this section is a 
general pay adjustment that must be 
applied before any geographic 
conversion under § 536.303(b) or any 
other simultaneous pay action. The 
retained rate adjustment under 
paragraph (a)(1) of this section must be 
determined based on the employee’s 
position of record and official worksite 
as in effect immediately before the 
effective date of the adjustment. 

(3) Consistent with 5 U.S.C. 5363(c), 
a change in the maximum rate of the 
highest applicable rate range based on a 
change in the employee’s official 
worksite is not considered in applying 
paragraph (a)(1) of this section. The 
employee’s new retained rate must be 
determined under the geographic 
conversion rule in § 536.303(b). 

(4) Paragraph (a)(1) of this section 
does not apply to an increase in an 
employee’s highest applicable rate range 
that results from a change in the 
employee’s position of record. Such an 
increase is not attributable to an 
adjustment in the pay schedule 
applicable to the employee’s position 
and thus is not an increase as described 
in 5 U.S.C. 5363(b)(2)(B). 

(b) When a pay schedule adjustment 
causes an employee’s retained rate (after 
any adjustment under this section) to 
become equal to or lower than the 
maximum rate of the highest applicable 
rate range for the grade of the 
employee’s position, the employee is 
entitled to the maximum rate of the 
highest applicable rate range, and pay 
retention ceases to apply.

§ 536.306 Limitation on retained rates. 

(a) A retained rate may not at any time 
exceed the rate payable for level IV of 
the Executive Schedule. 

(b) When an employee’s retained rate 
is limited under this section, an agency 
may not apply this subpart or the 
provisions of any other law or 
regulation to the rate of basic pay the 
employee would have received but for 
this limitation.

§ 536.307 Treatment of a retained rate as 
basic pay for other purposes. 

(a) A retained rate is considered to be 
an employee’s rate of basic pay for the 
purpose of computing or applying— 

(1) Retirement deductions, 
contributions, and benefits under 5 
U.S.C. chapters 83 and 84; 

(2) Life insurance premiums and 
benefits under 5 U.S.C. chapter 87; 

(3) Premium pay under 5 U.S.C. 
chapter 55, subchapter V, and 5 CFR 
part 532 and part 550, subparts A and 
I; 

(4) Severance pay under 5 U.S.C. 5595 
and 5 CFR part 550, subpart G; 

(5) Post differentials under 5 U.S.C. 
5925 and danger pay allowances under 
5 U.S.C. 5928; 

(6) Nonforeign area cost-of-living 
allowances and post differentials under 
5 U.S.C. 5941(a) and 5 CFR part 591, 
subpart B; 

(7) Lump-sum payments for 
accumulated and annual leave under 5 
CFR part 550, subpart L; 

(8) General Schedule pay 
administration provisions (e.g., 
promotion increases) to the extent 
provided in 5 CFR part 531, subpart B; 

(9) Pay administration provisions for 
prevailing rate employees to the extent 
provided in 5 CFR part 532; 

(10) Other provisions as specified in 
other statutes or OPM regulations; and 

(11) Payments and benefits equivalent 
to those listed in this section under 
other legal authorities, as determined by 
the head of the agency or other 
authorized official responsible for 
administering such payments or 
benefits. 

(b) For the purpose of applying other 
laws and regulations not listed in 
paragraph (a) of this section to an 
employee receiving a retained rate, the 
employee’s rate of basic pay is deemed 
to be the applicable maximum rate of 
basic pay for the employee’s position of 
record (e.g., the maximum rate of basic 
pay for a locality rate range or special 
rate range, as applicable, for the purpose 
of computing a percentage-based award 
under 5 CFR 451.104(g)).
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§ 536.308 Loss of eligibility for or 
termination of pay retention. 

(a) Eligibility for pay retention ceases 
if any of the following conditions occurs 
at any time after the employee has 
received written notification that the 
employee’s pay will be reduced, and 
entitlement to pay retention terminates 
if any of the following conditions occurs 
after the commencement of pay 
retention: 

(1) The employee has a break in 
service of 1 workday or more; 

(2) The employee is entitled to a rate 
of basic pay under a covered pay system 
which is equal to or greater than the 
employee’s retained rate (after applying 
any applicable geographic conversion 
under paragraph (b) of this section), 
excluding a rate resulting from a 
temporary promotion or temporary 
reassignment; 

(3) The employee declines a 
reasonable offer (as determined under 
§ 536.104) of a position in which the 
employee’s rate of basic pay would be 
equal to or greater than the employee’s 
retained rate (after applying any 
applicable geographic conversion under 
paragraph (b) of this section); 

(4) The employee is reduced in grade 
for personal cause or at the employee’s 
request (based on the actual grade of the 
employee’s position rather than the 
employee’s retained grade and, when a 
movement to a different covered pay 
system is involved, a comparison of 
representative rates under § 536.105); or 

(5) The employee moves to a position 
not under a covered pay system. 

(b) When the rate comparison 
required by paragraph (a)(2) or (3) of 
this section involves a new or offered 
position that is located in a different 
geographic area where different pay 
schedules would apply to the 
employee’s existing position of record, 
the agency must convert the employee’s 
existing retained rate using the 
geographic conversion rules in 
§ 536.303(b) before making the rate 
comparison. The converted retained rate 
must be compared to the payable rate of 
basic pay for the new or offered position 
in determining whether the rate of basic 
pay for an offered position is equal to 
or higher than the employee’s retained 
rate. 

(c) Termination of pay retention 
benefits takes effect— 

(1) At the end of the day before 
placement if the termination is the 
result of the employee’s placement in 
another position; or 

(2) At the end of the last day of the 
pay period in which the employee 
declines a reasonable offer.

(d) If an employee’s eligibility for pay 
retention ceases or entitlement to pay 

retention terminates under this section, 
the employee’s rate of basic pay must be 
set using the pay-setting rules 
applicable to the employee’s position of 
record (e.g., 5 CFR part 531, subpart B, 
for GS positions). However, when an 
employee’s retained rate is terminated 
under paragraph (a)(2) or (3) of this 
section and the employee’s grade is 
unchanged, the employee’s payable rate 
of basic pay may not be set below the 
maximum rate of the highest applicable 
rate range.

§ 536.309 Converting retained rates on 
May 1, 2005. 

(a) Consistent with section 301(d)(2) 
of Public Law 108–411, an agency must 
convert an employee’s retained rate or 
similar rate, as described in paragraph 
(b) of this section, to a retained rate 
under this subpart on May 1, 2005. The 
new retained rate must equal the 
retained rate in effect on April 30, 2005, 
as adjusted to include any applicable 
locality payment under 5 U.S.C. 5304 or 
similar provision of law. 

(b) This section applies to an 
employee under a covered pay system 
who, on April 30, 2005, was receiving— 

(1) A retained rate under 5 U.S.C. 
5363; 

(2) A rate paid under the authority of 
5 U.S.C. 5334(b) or 5 U.S.C. 5362 which 
was greater than the maximum rate of 
basic pay payable for the grade of the 
employee’s position of record; or 

(3) A continued rate of pay under 5 
CFR part 531, subpart C or G (as 
contained in the January 1, 2005, 
edition of title 5, Code of Federal 
Regulations, parts 1 to 699) which was 
greater than the maximum rate of basic 
pay payable for the grade of the 
employee’s position. 

(c) The conversion rules in this 
section must be applied before any 
simultaneous pay action that takes effect 
on May 1, 2005.

PART 550—PAY ADMINISTRATION 
(GENERAL)

Subpart A—Premium Pay

� 40. The authority citation for subpart 
A of part 550 is revised to read as 
follows:

Authority: 5 U.S.C. 5304 note, 5305 note, 
5504(d), 5541(2)(iv), 5545a(h)(2)(B) and (i), 
5547(b) and (c), 5548, and 6101(c); sections 
407 and 2316, Pub. L. 105–277, 112 Stat. 
2681–101 and 2681–828 (5 U.S.C. 5545a); 
E.O. 12748, 3 CFR, 1992 Comp., p. 316.

� 41. In § 550.103, revise the definition 
of rate of basic pay to read as follows:

§ 550.103 Definitions

* * * * *

Rate of basic pay means the rate of 
pay fixed by law or administrative 
action for the position held by an 
employee, including any applicable 
locality payment under 5 CFR part 531, 
subpart F; special rate supplement 
under 5 CFR part 530, subpart C; or 
similar payment or supplement under 
other legal authority, before any 
deductions and exclusive of additional 
pay of any other kind.
* * * * *

Subpart B—Advances in Pay

� 42. The authority citation for subpart 
B of part 550 is revised to read as follows:

Authority: 5 U.S.C. 5524a, 5545a(h)(2)(B); 
E.O. 12748, 3 CFR, 1992 Comp., p. 316.

� 43. In § 550.202, revise the definition 
of rate of basic pay to read as follows:

§ 550.202 Definitions.
* * * * *

Rate of basic pay means the rate of 
pay fixed by law or administrative 
action for the position held by an 
employee, excluding additional pay of 
any kind except the following, as 
applicable: 

(1) Any locality payment under 5 CFR 
part 531, subpart F; special rate under 
5 CFR part 530, subpart C; or similar 
payment or supplement under other 
legal authority; 

(2) Annual premium pay under 5 
U.S.C. 5545(c) or availability pay under 
5 U.S.C. 5545a; 

(3) Straight-time pay for regular 
overtime hours for firefighters under 5 
U.S.C. 5545b (as provided in 
§ 550.1305(b)); and 

(4) Night differential for prevailing 
rate employees under 5 U.S.C. 5343(f).

Subpart G—Severance Pay

� 44. The authority citation for subpart 
G of part 550 continues to read as 
follows:

Authority: 5 U.S.C. 5595; E.O. 11257, 3 
CFR, 1964–1965 Comp., p. 357.
� 45. In § 550.703, amend the definition 
of representative rate by removing the 
reference ‘‘5 CFR 536.102’’ and adding in 
its place ‘‘5 CFR 536.103’’, and revise the 
definition of rate of basic pay to read as 
follows:

§ 550.703 Definitions.

* * * * *
Rate of basic pay means the rate of 

pay fixed by law or administrative 
action for the position held by an 
employee, excluding additional pay of 
any kind except the following, as 
applicable: 

(1) Any locality payment under 5 CFR 
part 531, subpart F; special rate under 
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5 CFR part 530, subpart C; or similar 
payment or supplement under other 
legal authority; 

(2) Annual premium pay under 5 
U.S.C. 5545(c) or availability pay under 
5 U.S.C. 5545a; 

(3) Straight-time pay for regular 
overtime hours for firefighters under 5 
U.S.C. 5545b (as provided in 
§ 550.1305(b)); and

(4) Night differential for prevailing 
rate employees under 5 U.S.C. 5343(f).
* * * * *

Subpart L—Lump-Sum Payment for 
Accumulated and Accrued Annual 
Leave

� 46. The authority citation for subpart 
L continues to read as follows:

Authority: 5 U.S.C. 5553, 6306, and 6311.

� 47. In § 550.1202, revise the definition 
of rate of basic pay to read as follows:

§ 550.1202 Definitions.

* * * * *
Rate of basic pay means the rate of 

pay fixed by law or administrative 
action for the position held by an 
employee, including any applicable 
locality payment under 5 CFR part 531, 
subpart F; special rate supplement 
under 5 CFR part 530, subpart C; or 
similar payment or supplement under 
other legal authority, before any 
deductions and exclusive of additional 
pay of any other kind.
* * * * *

� 48. In § 550.1205, revise paragraph 
(b)(1) to read as follows:

§ 550.1205 Calculating a lump-sum 
payment.

* * * * *
(b) * * * 
(1) An employee’s rate of basic pay (as 

defined in § 550.1202);
* * * * *

Subpart M—Firefighter Pay

� 49. The authority citation for subpart 
M of part 550 continues to read as 
follows:

Authority: 5 U.S.C. 5545b, 5548, and 5553.

§ 550.1305 Treatment as basic pay.

� 50. In § 550.1305, amend paragraph (e) 
by removing the reference ‘‘§ 531.606(b) 
of this chapter’’ and adding in its place 
‘‘5 CFR 531.610’’.

PART 591—ALLOWANCES AND 
DIFFERENTIALS

Subpart B—Cost-of-Living Allowance 
and Post Differential—Nonforeign 
Areas

� 51. The authority citation for subpart 
B of part 591 continues to read as 
follows:

Authority: 5 U.S.C. 5941; E.O. 10000, 3 
CFR, 1943–1948 Comp., p. 792; and E.O. 
12510, 3 CFR, 1985 Comp., p. 338.

� 52. In § 591.201, remove the definition 
of official duty station, add in 
alphabetical order the definitions of 
official worksite and position of record, 
and revise the definition of rate of basic 
pay to read as follows:

§ 591.201 Definitions.

* * * * *
Official worksite means the official 

location of an employee’s position of 
record as determined under 5 CFR 
531.605. 

Position of record means an 
employee’s official position (defined by 
grade, occupational series, employing 
agency, law enforcement officer status, 
and any other condition that determines 
coverage under a pay schedule (other 
than official worksite)), as documented 
on the employee’s most recent 
Notification of Personnel Action 
(Standard Form 50 or equivalent) and 
the current position description, 
excluding any position to which the 
employee is temporarily detailed. For an 
employee whose change in official 
position is followed within 3 workdays 
by a reduction in force resulting in the 
employee’s separation before he or she 
is required to report for duty in the new 
position, the position of record in effect 
immediately before the position change 
is deemed to remain the position of 
record through the date of separation.
* * * * *

Rate of basic pay means the rate of 
pay fixed by statute for the position held 
by an individual, including any 
supplement included as part of basic 
pay under this subpart by law or 
regulation (e.g., a special rate 
supplement under 5 CFR part 530, 
subpart C), before any deductions and 
exclusive of additional pay of any other 
kind, such as overtime pay, night 
differential, extra pay for work on 
holidays, or other allowances and 
differentials. For firefighters covered by 
5 U.S.C. 5545b, straight-time pay for 
regular overtime hours is basic pay, as 
provided in § 550.1305(b) of this 
chapter.
* * * * *

Subpart B [Amended]

� 53. In addition to the amendments set 
forth above, in 5 CFR part 591, subpart 
B, remove the words ‘‘official duty 
station’’ and ‘‘duty station’’ and add in 
their place the words ‘‘official worksite’’ 
throughout the subpart, as amended.

PART 630—ABSENCE AND LEAVE

� 54. The authority citation for part 630 
is revised to read as follows:

Authority: 5 U.S.C. 6311; § 630.301 also 
issued under Pub. L. 103–356, 108 Stat. 3410 
and Pub. L. 108–411, 118 Stat 2312; 
§ 630.303 also issued under 5 U.S.C. 6133(a); 
§§ 630.306 and 630.308 also issued under 5 
U.S.C. 6304(d)(3), Pub. L. 102–484, 106 Stat. 
2722, and Pub. L. 103–337, 108 Stat. 2663; 
subpart D also issued under Pub. L. 103–329, 
108 Stat. 2423; § 630.501 and subpart F also 
issued under E.O. 11228, 30 FR 7739, 3 CFR, 
1974 Comp., p. 163; subpart G also issued 
under 5 U.S.C. 6305; subpart H also issued 
under 5 U.S.C. 6326; subpart I also issued 
under 5 U.S.C. 6332, Pub. L. 100–566, 102 
Stat. 2834, and Pub. L. 103–103, 107 Stat. 
1022; subpart J also issued under 5 U.S.C. 
6362, Pub. L. 100–566, 102 Stat. 2834, and 
Pub. L. 103–103, 107 Stat. 1022; subpart K 
also issued under Pub. L. 105–18, 111 Stat. 
158; subpart L also issued under 5 U.S.C. 
6387 and Pub. L. 103–3, 107 Stat. 23; and 
subpart M also issued under 5 U.S.C. 6391 
and Pub. L. 102–25, 105 Stat. 92.

Subpart L—Family and Medical Leave

� 55. In § 630.1204, revise paragraph 
(d)(1) to read as follows:

§ 630.1204 Intermittent leave or reduced 
leave schedule.

* * * * *
(d) * * * 
(1) An equivalent grade or pay level, 

including any applicable locality 
payment under 5 CFR part 531, subpart 
F; special rate supplement under 5 CFR 
part 530, subpart C; or similar payment 
or supplement under other legal 
authority;
* * * * *
� 56. In § 630.1208, revise paragraph 
(b)(2) to read as follows:

§ 630.1208 Protection of employment and 
benefits.

* * * * *
(b) * * * 
(2) An equivalent grade or pay level, 

including any applicable locality 
payment under 5 CFR part 531, subpart 
F; special rate supplement under 5 CFR 
part 530, subpart C; or similar payment 
or supplement under other legal 
authority;
* * * * *
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PART 831—RETIREMENT

� 57. The authority citation for part 831 
continues to read as follows:

Authority: 5 U.S.C. 8347; Sec. 831.102 also 
issued under 5 U.S.C. 8334; Sec. 831.106 also 
issued under 5 U.S.C. 552a; Sec. 831.108 also 
issued under 5 U.S.C. 8336(d)(2); Sec. 
831.114 also issued under 5 U.S.C. 
8336(d)(2), and section 1313(b)(5) of Pub. L. 
107–296, 116 Stat. 2135; Sec. 831.201(b)(1) 
also issued under 5 U.S.C. 8347(g); Sec. 
831.201(b)(6) also issued under 5 U.S.C. 
7701(b)(2); Sec. 831.201(g) also issued under 
sections 11202(f), 11232(e), and 11246(b) of 
Pub. L. 105–33, 111 Stat. 251; Sec. 831.201(g) 
also issued under sections 7(b) and 7(e) of 
Pub. L. 105–274, 112 Stat. 2419; Sec. 
831.201(i) also issued under sections 3 and 
7(c) of Pub. L. 105–274, 112 Stat. 2419; Sec. 
831.204 also issued under section 102(e) of 
Pub. L. 104–8, 109 Stat. 102, as amended by 
section 153 of Pub. L. 104–134, 110 Stat. 
1321; Sec. 831.205 also issued under section 
2207 of Pub. L. 106–265, 114 Stat. 784; Sec. 
831.301 also issued under section 2203 of 
Pub. L. 106–265, 114 Stat. 780; Sec. 831.303 
also issued under 5 U.S.C. 8334(d)(2) and 
section 2203 of Pub. L. 106–235, 114 Stat. 
780; Sec. 831.502 also issued under 5 U.S.C. 
8337; Sec. 831.502 also issued under section 
1(3), E.O. 11228, 3 CFR 1964–1965 Comp. p. 
317; Sec. 831.663 also issued under sections 
8339(j) and (k)(2); Secs. 831.663 and 831.664 

also issued under section 11004(c)(2) of Pub. 
L. 103–66, 107 Stat. 412; Sec. 831.682 also 
issued under section 201(d) of Pub. L. 99–
251, 100 Stat. 23; Sec. 831.912 also issued 
under Appendix C to Pub. L. 106–554, 114 
Stat. 2763A–125; subpart V also issued under 
5 U.S.C. 8343a and section 6001 of Pub. L. 
100–203, 101 Stat. 1330–275; Sec. 831.2203 
also issued under section 7001(a)(4) of Pub. 
L. 101–508, 104 Stat. 1388–328.

Subpart E—Eligibility for Retirement

§ 831.503 [Amended]

� 58. In § 831.503, amend paragraph 
(b)(3)(iv) by removing the reference 
‘‘§ 536.102’’ and adding in its place 
‘‘§ 536.103’’.

PART 842—FEDERAL EMPLOYEES 
RETIREMENT SYSTEM—BASIC 
ANNUITY

� 59. The authority citation for part 842 
continues to read as follows:

Authority: 5 U.S.C. 8461(g); Secs. 842.104 
and 842.106 also issued under 5 U.S.C. 
8461(n); Sec. 842.104 also issued under 
sections 3 and 7(c) of Pub. L. 105–274, 112 
Stat. 2419; Sec. 842.105 also issued under 5 
U.S.C. 8402(c)(1) and 7701(b)(2); Sec. 
842.106 also issued under section 102(e) of 
Pub. L. 104–8, 109 Stat. 102, as amended by 
section 153 of Pub. L. 104–134, 110 Stat. 

1321–102; Sec. 842.107 also issued under 
sections 11202(f), 11232(e), and 11246(b) of 
Pub. L. 105–33, 111 Stat. 251, and section 
7(b) of Pub. L. 105–274, 112 Stat. 2419; Sec. 
842.108 also issued under section 7(e) of Pub. 
L. 105–274, 112 Stat. 2419; Sec. 842.213 also 
issued under 5 U.S.C. 8414(b)(1)(B) and 
section 1313(b)(5) of Pub. L. 107–296, 116 
Stat. 2135; Secs. 842.604 and 842.611 also 
issued under 5 U.S.C. 8417; Sec. 842.607 also 
issued under 5 U.S.C. 8416 and 8417; Sec. 
842.614 also issued under 5 U.S.C. 8419; Sec. 
842.615 also issued under 5 U.S.C. 8418; Sec. 
842.703 also issued under section 7001(a)(4) 
of Pub. L. 101–508, 104 Stat. 1388; Sec. 
842.707 also issued under section 6001 of 
Pub. L. 100–203, 101 Stat. 1300; Sec. 842.708 
also issued under section 4005 of Pub. L. 
101–239, 103 Stat. 2106 and section 7001 of 
Pub. L. 101–508, 104 Stat. 1388; subpart H 
also issued under 5 U.S.C. 1104; Sec. 842.810 
also issued under section 636 of Appendix C 
to Pub. L. 106–554 at 114 Stat. 2763A–164.

Subpart B—Eligibility

§ 842.206 [Amended]

� 60. In § 842.206, amend paragraph 
(c)(3)(iv) by removing the reference 
‘‘§ 536.102’’ and adding in its place 
‘‘§ 536.103’’.

[FR Doc. 05–10793 Filed 5–26–05; 9:37 am] 
BILLING CODE 6325–39–P
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Title 3— 

The President 

Proclamation 7906 of May 25, 2005

National Homeownership Month, 2005

By the President of the United States of America 

A Proclamation

For millions of individuals and families, the American Dream starts with 
owning a home. When families move into a home of their own, they gain 
independence and confidence, and their faith in the future grows. The 
spread of ownership and opportunity helps give our citizens a vital stake 
in the future of America and the chance to realize the great promise of 
our country. 

From the earliest days of our Nation, homeownership has embodied the 
core American values of individual freedom, personal responsibility, and 
self-reliance. A home provides children with a safe environment in which 
to grow and learn. A home is also a tangible asset that provides owners 
with borrowing power and allows our citizens to build wealth that they 
can pass on to their children and grandchildren. 

The benefits of homeownership extend to our communities. Families who 
own their own homes have a strong interest in maintaining the value of 
their investments, the safety of their neighborhoods, and the quality of 
their schools. Homeownership is also a bedrock of the American economy, 
helping to increase jobs, boost demand for goods and services, and build 
prosperity. 

More Americans than ever own their own homes, but we must continue 
to work hard so that every family has an opportunity to realize the American 
Dream. In 2002, I announced a goal to add 5.5 million new minority home-
owners by the end of the decade. Since then, we have added 2.3 million 
new minority households. My Administration has also set a goal of adding 
7 million new affordable homes to the market within the next 10 years. 
In my FY 2006 budget, I proposed a single family housing tax credit and 
two mortgage programs—the Zero Downpayment mortgage and the Payment 
Incentives program—to help more families achieve homeownership. In 2003, 
I signed the American Dream Downpayment Act, and I have proposed more 
than $200 million to continue the American Dream Downpayment Initiative 
to provide downpayment assistance to thousands of American families. By 
promoting initiatives such as financial literacy, tax incentives for building 
affordable homes, voucher programs, and Individual Development Accounts, 
we are strengthening our communities and improving citizens’ lives. 

NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States 
of America, by virtue of the authority vested in me by the Constitution 
and laws of the United States, do hereby proclaim June 2005 as National 
Homeownership Month. I call upon the people of the United States to 
observe this month with appropriate ceremonies and activities recognizing 
the importance of homeownership. 
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IN WITNESS WHEREOF, I have hereunto set my hand this twenty-fifth 
day of May, in the year of our Lord two thousand five, and of the Independ-
ence of the United States of America the two hundred and twenty-ninth.

W
[FR Doc. 05–10930

Filed 5–27–05; 8:45 am] 

Billing code 3195–01–P 
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The United States Government Manual 741–6000 
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REMINDERS 
The items in this list were 
editorially compiled as an aid 
to Federal Register users. 
Inclusion or exclusion from 
this list has no legal 
significance. 

RULES GOING INTO 
EFFECT MAY 31, 2005 

COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Fishery conservation and 

management: 
Northeastern United States 

fisheries— 
Atlantic herring; published 

4-28-05 
ENVIRONMENTAL 
PROTECTION AGENCY 
Air programs; approval and 

promulgation; State plans 
for designated facilities and 
pollutants: 
Maine; published 4-29-05 

Air quality implementation 
plans; approval and 
promulgation; various 
States: 
Iowa; published 3-30-05 
Maine; published 4-28-05 
Maryland; published 3-30-05 
Nebraska; published 3-31-05 
Pennsylvania; published 3- 

29-05 
Texas; published 3-29-05 
Wisconsin; published 4-29- 

05 
FEDERAL DEPOSIT 
INSURANCE CORPORATION 
Nonmember insured banks; 

securities disclosure; 
published 3-31-05 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Food and Drug 
Administration 
Medical devices: 

Dental devices— 
Tricalcium phosphate 

granules; published 4- 
28-05 

HOMELAND SECURITY 
DEPARTMENT 
Coast Guard 
Drawbridge operations: 

Virginia; published 4-29-05 
Ports and waterways safety: 

Port of Fredericksted, Saint 
Croix, VI; security zone; 
published 4-29-05 

INTERIOR DEPARTMENT 
Indian Affairs Bureau 
Education: 

No Child Left Behind Act of 
2001; implementation; 
published 4-28-05 

JUSTICE DEPARTMENT 
Drug Enforcement 
Administration 
Schedules of controlled 

substances: 
Electronic orders for 

controlled substances; 
published 4-1-05 

LIBRARY OF CONGRESS 
Copyright Royalty Board, 
Library of Congress 
Agency organization, 

administration, and 
procedural regulations; 37 
CFR Chapter III; 
established; published 5-31- 
05 

NUCLEAR REGULATORY 
COMMISSION 
Organization, functions, and 

authority delegations: 
Deputy Executive Director 

for Information Services 
and Administration and 
Chief Information Officer; 
published 5-31-05 

TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness directives: 

BAE Systems (Operations) 
Ltd.; published 4-25-05 

Boeing; published 4-25-05 

TRANSPORTATION 
DEPARTMENT 
Federal Transit 
Administration 
Rail fixed guideway systems; 

State safety oversight; 
published 4-29-05 

COMMENTS DUE NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural Marketing 
Service 
Cotton classing, testing and 

standards: 
Classification services to 

growers; 2004 user fees; 
Open for comments until 
further notice; published 
5-28-04 [FR 04-12138] 

Nectarines and peaches 
grown in— 
California; comments due by 

5-31-05; published 3-31- 
05 [FR 05-06418] 

AGRICULTURE 
DEPARTMENT 
Animal and Plant Health 
Inspection Service 
Plant-related quarantine, 

foreign: 
Fruits and vegetables 

importation; list; comments 

due by 5-31-05; published 
3-31-05 [FR 05-06269] 

AGRICULTURE 
DEPARTMENT 
Natural Resources 
Conservation Service 
Reports and guidance 

documents; availability, etc.: 
National Handbook of 

Conservation Practices; 
Open for comments until 
further notice; published 
5-9-05 [FR 05-09150] 

COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Fishery conservation and 

management: 
Alaska; fisheries of 

Exclusive Economic 
Zone— 
Scallop; comments due by 

5-31-05; published 4-13- 
05 [FR 05-07448] 

COURT SERVICES AND 
OFFENDER SUPERVISION 
AGENCY FOR THE 
DISTRICT OF COLUMBIA 
Semi-annual agenda; Open for 

comments until further 
notice; published 12-22-03 
[FR 03-25121] 

DEFENSE DEPARTMENT 
Acquisition regulations: 

Pilot Mentor-Protege 
Program; Open for 
comments until further 
notice; published 12-15-04 
[FR 04-27351] 

Contractors’ safety standards 
for explosives and 
ammunition; revision; 
comments due by 5-31-05; 
published 3-29-05 [FR 05- 
05429] 

EDUCATION DEPARTMENT 
Grants and cooperative 

agreements; availability, etc.: 
Vocational and adult 

education— 
Smaller Learning 

Communities Program; 
Open for comments 
until further notice; 
published 2-25-05 [FR 
E5-00767] 

ENERGY DEPARTMENT 
Meetings: 

Environmental Management 
Site-Specific Advisory 
Board— 
Oak Ridge Reservation, 

TN; Open for comments 
until further notice; 
published 11-19-04 [FR 
04-25693] 

ENERGY DEPARTMENT 
Energy Efficiency and 
Renewable Energy Office 
Commercial and industrial 

equipment; energy efficiency 
program: 

Test procedures and 
efficiency standards— 
Commercial packaged 

boilers; Open for 
comments until further 
notice; published 10-21- 
04 [FR 04-17730] 

ENERGY DEPARTMENT 
Federal Energy Regulatory 
Commission 
Electric rate and corporate 

regulation filings: 
Virginia Electric & Power 

Co. et al.; Open for 
comments until further 
notice; published 10-1-03 
[FR 03-24818] 

ENVIRONMENTAL 
PROTECTION AGENCY 
Air pollutants, hazardous; 

national emission standards: 
Ethylene manufacturing 

process units; heat 
exchange systems and 
waste operations; 
comments due by 5-31- 
05; published 4-13-05 [FR 
05-07404] 

Air quality implementation 
plans; approval and 
promulgation; various 
States: 
Pennsylvania; comments 

due by 5-31-05; published 
4-29-05 [FR 05-08609] 

Virginia; comments due by 
5-31-05; published 4-29- 
05 [FR 05-08605] 

Environmental statements; 
availability, etc.: 
Coastal nonpoint pollution 

control program— 
Minnesota and Texas; 

Open for comments 
until further notice; 
published 10-16-03 [FR 
03-26087] 

Water pollution control: 
National Pollutant Discharge 

Elimination System— 
Concentrated animal 

feeding operations in 
New Mexico and 
Oklahoma; general 
permit for discharges; 
Open for comments 
until further notice; 
published 12-7-04 [FR 
04-26817] 

Water pollution; effluent 
guidelines for point source 
categories: 
Meat and poultry products 

processing facilities; Open 
for comments until further 
notice; published 9-8-04 
[FR 04-12017] 

FEDERAL 
COMMUNICATIONS 
COMMISSION 
Committees; establishment, 

renewal, termination, etc.: 
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Technological Advisory 
Council; Open for 
comments until further 
notice; published 3-18-05 
[FR 05-05403] 

Common carrier services: 
Interconnection— 

Incumbent local exchange 
carriers unbounding 
obligations; local 
competition provisions; 
wireline services 
offering advanced 
telecommunications 
capability; Open for 
comments until further 
notice; published 12-29- 
04 [FR 04-28531] 

Radio stations; table of 
assignments: 
Oklahoma; comments due 

by 5-31-05; published 4- 
27-05 [FR 05-08212] 

Various States; comments 
due by 5-31-05; published 
4-27-05 [FR 05-08207] 

FEDERAL DEPOSIT 
INSURANCE CORPORATION 
Nonmember insured banks; 

securities disclosure; 
comments due by 5-31-05; 
published 3-31-05 [FR 05- 
06175] 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Food and Drug 
Administration 
Color additives: 

Certification services fee 
increase; comments due 
by 5-31-05; published 3- 
29-05 [FR 05-06155] 

Food for human consumption: 
Food labeling— 

Uniform compliance date; 
comments due by 5-31- 
05; published 3-14-05 
[FR 05-04956] 

Reports and guidance 
documents; availability, etc.: 
Evaluating safety of 

antimicrobial new animal 
drugs with regard to their 
microbiological effects on 
bacteria of human health 
concern; Open for 
comments until further 
notice; published 10-27-03 
[FR 03-27113] 

Medical devices— 
Dental noble metal alloys 

and base metal alloys; 
Class II special 
controls; Open for 
comments until further 
notice; published 8-23- 
04 [FR 04-19179] 

HOMELAND SECURITY 
DEPARTMENT 
Coast Guard 
Anchorage regulations: 

Maryland; Open for 
comments until further 
notice; published 1-14-04 
[FR 04-00749] 

Ports and waterways safety: 
Willamette River, Portland, 

OR; security zone; 
comments due by 5-31- 
05; published 5-9-05 [FR 
05-09154] 

HOUSING AND URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage and loan insurance 

programs: 
Single family mortgage 

insurance— 
Adjustable rate 

mortgages; eligibility; 
comments due by 5-31- 
05; published 3-29-05 
[FR 05-06061] 

INTERIOR DEPARTMENT 
Indian Affairs Bureau 
Law and order on Indian 

reservations: 
Winnemucca Reservation 

and Colony, NV; Courts 
of Indian Offenses; 
comments due by 5-31- 
05; published 3-29-05 [FR 
05-06113] 

INTERIOR DEPARTMENT 
Fish and Wildlife Service 
Endangered and threatened 

species permit applications 
Recovery plans— 

Paiute cutthroat trout; 
Open for comments 
until further notice; 
published 9-10-04 [FR 
04-20517] 

Endangered and threatened 
species: 
Critical habitat 

designations— 
Southwestern willow 

flycatcher; comments 
due by 5-31-05; 
published 3-31-05 [FR 
05-06413] 

Southwestern willow 
flycatcher; comments 
due by 5-31-05; 
published 4-28-05 [FR 
05-08488] 

JUSTICE DEPARTMENT 
Americans with Disabilities 

Act, implementation: 
Accessibility guidelines— 

ADA standards revisions; 
adoption; comment 
request; comments due 
by 5-31-05; published 
9-30-04 [FR 04-21875] 

Nondiscrimination on basis of 
disability: 
State and local government 

services and public 
accommodations and 

commercial facilities; 
comments due by 5-31- 
05; published 1-19-05 [FR 
05-01015] 

NUCLEAR REGULATORY 
COMMISSION 
Environmental statements; 

availability, etc.: 
Fort Wayne State 

Developmental Center; 
Open for comments until 
further notice; published 
5-10-04 [FR 04-10516] 

PERSONNEL MANAGEMENT 
OFFICE 
Practice and procedure: 

Solicitation of Federal 
civilian and uniformed 
service personnel for 
contributions to private 
voluntary organizations- 
Combined Federal 

Campaign; comments 
due by 5-31-05; 
published 3-29-05 [FR 
05-06023] 

SECURITIES AND 
EXCHANGE COMMISSION 
Rules of practice and related 

provisions; amendments; 
comments due by 5-31-05; 
published 4-28-05 [FR 05- 
08484] 

SMALL BUSINESS 
ADMINISTRATION 
Disaster loan areas: 

Maine; Open for comments 
until further notice; 
published 2-17-04 [FR 04- 
03374] 

OFFICE OF UNITED STATES 
TRADE REPRESENTATIVE 
Trade Representative, Office 
of United States 
Generalized System of 

Preferences: 
2003 Annual Product 

Review, 2002 Annual 
Country Practices Review, 
and previously deferred 
product decisions; 
petitions disposition; Open 
for comments until further 
notice; published 7-6-04 
[FR 04-15361] 

TRANSPORTATION 
DEPARTMENT 
Federal Aviation 
Administration 
Airworthiness directives: 

Boeing; comments due by 
5-31-05; published 4-13- 
05 [FR 05-07380] 

General Electric Co.; 
comments due by 5-31- 
05; published 3-31-05 [FR 
05-06247] 

Learjet; comments due by 
5-31-05; published 4-14- 
05 [FR 05-07484] 

Rolls-Royce Corp.; 
comments due by 5-31- 

05; published 3-29-05 [FR 
05-06108] 

TREASURY DEPARTMENT 
Internal Revenue Service 
Income taxes: 

401(k) plans; designated 
Roth contributions to cash 
or deferred arrangements; 
comments due by 5-31- 
05; published 3-2-05 [FR 
05-04020] 

Qualified amended returns; 
temporary regulations; 
cross-reference; 
comments due by 5-31- 
05; published 3-2-05 [FR 
05-03945] 

TREASURY DEPARTMENT 
Alcohol and Tobacco Tax 
and Trade Bureau 
Alcohol; viticultural area 

designations: 
Calistoga, Napa County, 

CA; comments due by 5- 
31-05; published 3-31-05 
[FR 05-06350] 

Dos Rios, Mendocino 
County, CA; comments 
due by 5-31-05; published 
3-31-05 [FR 05-06351] 

Ramona Valley, San Diego 
County, CA; comments 
due by 5-31-05; published 
3-31-05 [FR 05-06352] 

LIST OF PUBLIC LAWS 

This is a continuing list of 
public bills from the current 
session of Congress which 
have become Federal laws. It 
may be used in conjunction 
with ‘‘P L U S’’ (Public Laws 
Update Service) on 202–741– 
6043. This list is also 
available online at http:// 
www.archives.gov/ 
federal—register/public—laws/ 
public—laws.html. 

The text of laws is not 
published in the Federal 
Register but may be ordered 
in ‘‘slip law’’ (individual 
pamphlet) form from the 
Superintendent of Documents, 
U.S. Government Printing 
Office, Washington, DC 20402 
(phone, 202–512–1808). The 
text will also be made 
available on the Internet from 
GPO Access at http:// 
www.gpoaccess.gov/plaws/ 
index.html. Some laws may 
not yet be available. 

H.R. 1268/P.L. 109–13 
Emergency Supplemental 
Appropriations Act for 
Defense, the Global War on 
Terror, and Tsunami Relief, 
2005 (May 11, 2005; 119 
Stat. 231) 
Last List May 9, 2005 
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Public Laws Electronic 
Notification Service 
(PENS) 

PENS is a free electronic mail 
notification service of newly 

enacted public laws. To 
subscribe, go to http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note: This service is strictly 
for E-mail notification of new 
laws. The text of laws is not 
available through this service. 

PENS cannot respond to 
specific inquiries sent to this 
address. 
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CFR CHECKLIST 

This checklist, prepared by the Office of the Federal Register, is 
published weekly. It is arranged in the order of CFR titles, stock 
numbers, prices, and revision dates. 
An asterisk (*) precedes each entry that has been issued since last 
week and which is now available for sale at the Government Printing 
Office. 
A checklist of current CFR volumes comprising a complete CFR set, 
also appears in the latest issue of the LSA (List of CFR Sections 
Affected), which is revised monthly. 
The CFR is available free on-line through the Government Printing 
Office’s GPO Access Service at http://www.access.gpo.gov/nara/cfr/ 
index.html. For information about GPO Access call the GPO User 
Support Team at 1-888-293-6498 (toll free) or 202-512-1530. 
The annual rate for subscription to all revised paper volumes is 
$1195.00 domestic, $298.75 additional for foreign mailing. 
Mail orders to the Superintendent of Documents, Attn: New Orders, 
P.O. Box 371954, Pittsburgh, PA 15250–7954. All orders must be 
accompanied by remittance (check, money order, GPO Deposit 
Account, VISA, Master Card, or Discover). Charge orders may be 
telephoned to the GPO Order Desk, Monday through Friday, at (202) 
512–1800 from 8:00 a.m. to 4:00 p.m. eastern time, or FAX your 
charge orders to (202) 512-2250. 
Title Stock Number Price Revision Date 

1 .................................. (869–056–00001–4) ...... 5.00 Jan. 1, 2005 

2 .................................. (869–056–00002–2) ...... 5.00 Jan. 1, 2005 

3 (2003 Compilation 
and Parts 100 and 
101) .......................... (869–052–00002–7) ...... 35.00 1 Jan. 1, 2004 

4 .................................. (869–056–00004–9) ...... 10.00 4Jan. 1, 2005 

5 Parts: 
1–699 ........................... (869–056–00005–7) ...... 60.00 Jan. 1, 2005 
700–1199 ...................... (869–056–00006–5) ...... 50.00 Jan. 1, 2005 
1200–End ...................... (869–056–00007–3) ...... 61.00 Jan. 1, 2005 

6 .................................. (869–056–00008–1) ...... 10.50 Jan. 1, 2005 

7 Parts: 
1–26 ............................. (869–056–00009–0) ...... 44.00 Jan. 1, 2005 
27–52 ........................... (869–056–00010–3) ...... 49.00 Jan. 1, 2005 
53–209 .......................... (869–056–00011–1) ...... 37.00 Jan. 1, 2005 
210–299 ........................ (869–056–00012–0) ...... 62.00 Jan. 1, 2005 
300–399 ........................ (869–056–00013–8) ...... 46.00 Jan. 1, 2005 
400–699 ........................ (869–056–00014–6) ...... 42.00 Jan. 1, 2005 
700–899 ........................ (869–056–00015–4) ...... 43.00 Jan. 1, 2005 
900–999 ........................ (869–056–00016–2) ...... 60.00 Jan. 1, 2005 
1000–1199 .................... (869–056–00017–1) ...... 22.00 Jan. 1, 2005 
1200–1599 .................... (869–056–00018–9) ...... 61.00 Jan. 1, 2005 
1600–1899 .................... (869–056–00019–7) ...... 64.00 Jan. 1, 2005 
1900–1939 .................... (869–056–00020–1) ...... 31.00 Jan. 1, 2005 
1940–1949 .................... (869–056–00021–9) ...... 50.00 Jan. 1, 2005 
1950–1999 .................... (869–056–00022–7) ...... 46.00 Jan. 1, 2005 
2000–End ...................... (869–056–00023–5) ...... 50.00 Jan. 1, 2005 

8 .................................. (869–056–00024–3) ...... 63.00 Jan. 1, 2005 

9 Parts: 
1–199 ........................... (869–056–00025–1) ...... 61.00 Jan. 1, 2005 
200–End ....................... (869–056–00026–0) ...... 58.00 Jan. 1, 2005 

10 Parts: 
1–50 ............................. (869–056–00027–8) ...... 61.00 Jan. 1, 2005 
51–199 .......................... (869–056–00028–6) ...... 58.00 Jan. 1, 2005 
200–499 ........................ (869–056–00029–4) ...... 46.00 Jan. 1, 2005 
500–End ....................... (869–056–00030–8) ...... 62.00 Jan. 1, 2005 

11 ................................ (869–056–00031–6) ...... 41.00 Jan. 1, 2005 

12 Parts: 
1–199 ........................... (869–056–00032–4) ...... 34.00 Jan. 1, 2005 
200–219 ........................ (869–056–00033–2) ...... 37.00 Jan. 1, 2005 
220–299 ........................ (869–056–00034–1) ...... 61.00 Jan. 1, 2005 
300–499 ........................ (869–056–00035–9) ...... 47.00 Jan. 1, 2005 
500–599 ........................ (869–056–00036–7) ...... 39.00 Jan. 1, 2005 
600–899 ........................ (869–056–00037–5) ...... 56.00 Jan. 1, 2005 

Title Stock Number Price Revision Date 

900–End ....................... (869–056–00038–3) ...... 50.00 Jan. 1, 2005 

13 ................................ (869–056–00039–1) ...... 55.00 Jan. 1, 2005 

14 Parts: 
1–59 ............................. (869–056–00040–5) ...... 63.00 Jan. 1, 2005 
60–139 .......................... (869–056–00041–3) ...... 61.00 Jan. 1, 2005 
140–199 ........................ (869–056–00042–1) ...... 30.00 Jan. 1, 2005 
200–1199 ...................... (869–056–00043–0) ...... 50.00 Jan. 1, 2005 
1200–End ...................... (869–056–00044–8) ...... 45.00 Jan. 1, 2005 

15 Parts: 
0–299 ........................... (869–056–00045–6) ...... 40.00 Jan. 1, 2005 
300–799 ........................ (869–056–00046–4) ...... 60.00 Jan. 1, 2005 
800–End ....................... (869–056–00047–2) ...... 42.00 Jan. 1, 2005 

16 Parts: 
0–999 ........................... (869–056–00048–1) ...... 50.00 Jan. 1, 2005 
1000–End ...................... (869–056–00049–9) ...... 60.00 Jan. 1, 2005 

17 Parts: 
1–199 ........................... (869–056–00051–1) ...... 50.00 Apr. 1, 2005 
200–239 ........................ (869–052–00051–5) ...... 58.00 Apr. 1, 2004 
240–End ....................... (869–052–00052–3) ...... 62.00 Apr. 1, 2004 

18 Parts: 
1–399 ........................... (869–052–00053–1) ...... 62.00 Apr. 1, 2004 
400–End ....................... (869–052–00054–0) ...... 26.00 Apr. 1, 2004 

19 Parts: 
1–140 ........................... (869–052–00055–8) ...... 61.00 Apr. 1, 2004 
141–199 ........................ (869–052–00056–6) ...... 58.00 Apr. 1, 2004 
200–End ....................... (869–052–00057–4) ...... 31.00 Apr. 1, 2004 

20 Parts: 
1–399 ........................... (869–052–00058–2) ...... 50.00 Apr. 1, 2004 
400–499 ........................ (869–052–00059–1) ...... 64.00 Apr. 1, 2004 
500–End ....................... (869–052–00060–9) ...... 63.00 Apr. 1, 2004 

21 Parts: 
1–99 ............................. (869–052–00061–2) ...... 42.00 Apr. 1, 2004 
100–169 ........................ (869–052–00062–1) ...... 49.00 Apr. 1, 2004 
*170–199 ...................... (869–056–00064–2) ...... 50.00 Apr. 1, 2005 
200–299 ........................ (869–052–00064–7) ...... 17.00 Apr. 1, 2004 
300–499 ........................ (869–056–00066–9) ...... 31.00 Apr. 1, 2005 
500–599 ........................ (869–052–00066–3) ...... 47.00 Apr. 1, 2004 
600–799 ........................ (869–052–00067–1) ...... 15.00 Apr. 1, 2004 
800–1299 ...................... (869–052–00068–0) ...... 58.00 Apr. 1, 2004 
1300–End ...................... (869–052–00069–8) ...... 24.00 Apr. 1, 2004 

22 Parts: 
1–299 ........................... (869–052–00070–1) ...... 63.00 Apr. 1, 2004 
300–End ....................... (869–052–00071–0) ...... 45.00 Apr. 1, 2004 

23 ................................ (869–052–00072–8) ...... 45.00 Apr. 1, 2004 

24 Parts: 
*0–199 .......................... (869–056–00074–0) ...... 60.00 Apr. 1, 2005 
200–499 ........................ (869–052–00074–4) ...... 50.00 Apr. 1, 2004 
500–699 ........................ (869–052–00075–2) ...... 30.00 Apr. 1, 2004 
*700–1699 ..................... (869–056–00077–4) ...... 61.00 Apr. 1, 2005 
1700–End ...................... (869–052–00077–9) ...... 30.00 Apr. 1, 2004 

25 ................................ (869–052–00078–7) ...... 63.00 Apr. 1, 2004 

26 Parts: 
§§ 1.0–1–1.60 ................ (869–052–00079–5) ...... 49.00 Apr. 1, 2004 
§§ 1.61–1.169 ................ (869–052–00080–9) ...... 63.00 Apr. 1, 2004 
§§ 1.170–1.300 .............. (869–052–00081–7) ...... 60.00 Apr. 1, 2004 
§§ 1.301–1.400 .............. (869–052–00082–5) ...... 46.00 Apr. 1, 2004 
§§ 1.401–1.440 .............. (869–052–00083–3) ...... 62.00 Apr. 1, 2004 
§§ 1.441–1.500 .............. (869–052–00084–1) ...... 57.00 Apr. 1, 2004 
§§ 1.501–1.640 .............. (869–052–00085–0) ...... 49.00 Apr. 1, 2004 
§§ 1.641–1.850 .............. (869–052–00086–8) ...... 60.00 Apr. 1, 2004 
§§ 1.851–1.907 .............. (869–052–00087–6) ...... 61.00 Apr. 1, 2004 
§§ 1.908–1.1000 ............ (869–052–00088–4) ...... 60.00 Apr. 1, 2004 
§§ 1.1001–1.1400 .......... (869–052–00089–2) ...... 61.00 Apr. 1, 2004 
§§ 1.1401–1.1503–2A .... (869–052–00090–6) ...... 55.00 Apr. 1, 2004 
§§ 1.1551–End .............. (869–052–00091–4) ...... 55.00 Apr. 1, 2004 
2–29 ............................. (869–052–00092–2) ...... 60.00 Apr. 1, 2004 
30–39 ........................... (869–052–00093–1) ...... 41.00 Apr. 1, 2004 
40–49 ........................... (869–052–00094–9) ...... 28.00 Apr. 1, 2004 
50–299 .......................... (869–052–00095–7) ...... 41.00 Apr. 1, 2004 
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Title Stock Number Price Revision Date 

300–499 ........................ (869–052–00096–5) ...... 61.00 Apr. 1, 2004 
500–599 ........................ (869–056–00098–7) ...... 12.00 5Apr. 1, 2005 
600–End ....................... (869–052–00098–1) ...... 17.00 Apr. 1, 2004 

27 Parts: 
1–199 ........................... (869–052–00099–0) ...... 64.00 Apr. 1, 2004 
200–End ....................... (869–056–00101–1) ...... 21.00 Apr. 1, 2005 

28 Parts: .....................
0–42 ............................. (869–052–00101–5) ...... 61.00 July 1, 2004 
43–End ......................... (869–052–00102–3) ...... 60.00 July 1, 2004 

29 Parts: 
0–99 ............................. (869–052–00103–1) ...... 50.00 July 1, 2004 
100–499 ........................ (869–052–00104–0) ...... 23.00 July 1, 2004 
500–899 ........................ (869–052–00105–8) ...... 61.00 July 1, 2004 
900–1899 ...................... (869–052–00106–6) ...... 36.00 July 1, 2004 
1900–1910 (§§ 1900 to 

1910.999) .................. (869–052–00107–4) ...... 61.00 July 1, 2004 
1910 (§§ 1910.1000 to 

end) ......................... (869–052–00108–2) ...... 46.00 8July 1, 2004 
1911–1925 .................... (869–052–00109–1) ...... 30.00 July 1, 2004 
1926 ............................. (869–052–00110–4) ...... 50.00 July 1, 2004 
1927–End ...................... (869–052–00111–2) ...... 62.00 July 1, 2004 

30 Parts: 
1–199 ........................... (869–052–00112–1) ...... 57.00 July 1, 2004 
200–699 ........................ (869–052–00113–9) ...... 50.00 July 1, 2004 
700–End ....................... (869–052–00114–7) ...... 58.00 July 1, 2004 

31 Parts: 
0–199 ........................... (869–052–00115–5) ...... 41.00 July 1, 2004 
200–End ....................... (869–052–00116–3) ...... 65.00 July 1, 2004 
32 Parts: 
1–39, Vol. I .......................................................... 15.00 2 July 1, 1984 
1–39, Vol. II ......................................................... 19.00 2 July 1, 1984 
1–39, Vol. III ........................................................ 18.00 2 July 1, 1984 
1–190 ........................... (869–052–00117–1) ...... 61.00 July 1, 2004 
191–399 ........................ (869–052–00118–0) ...... 63.00 July 1, 2004 
400–629 ........................ (869–052–00119–8) ...... 50.00 8July 1, 2004 
630–699 ........................ (869–052–00120–1) ...... 37.00 7July 1, 2004 
700–799 ........................ (869–052–00121–0) ...... 46.00 July 1, 2004 
800–End ....................... (869–052–00122–8) ...... 47.00 July 1, 2004 

33 Parts: 
1–124 ........................... (869–052–00123–6) ...... 57.00 July 1, 2004 
125–199 ........................ (869–052–00124–4) ...... 61.00 July 1, 2004 
200–End ....................... (869–052–00125–2) ...... 57.00 July 1, 2004 

34 Parts: 
1–299 ........................... (869–052–00126–1) ...... 50.00 July 1, 2004 
300–399 ........................ (869–052–00127–9) ...... 40.00 July 1, 2004 
400–End ....................... (869–052–00128–7) ...... 61.00 July 1, 2004 

35 ................................ (869–052–00129–5) ...... 10.00 6July 1, 2004 

36 Parts 
1–199 ........................... (869–052–00130–9) ...... 37.00 July 1, 2004 
200–299 ........................ (869–052–00131–7) ...... 37.00 July 1, 2004 
300–End ....................... (869–052–00132–5) ...... 61.00 July 1, 2004 

37 ................................ (869–052–00133–3) ...... 58.00 July 1, 2004 

38 Parts: 
0–17 ............................. (869–052–00134–1) ...... 60.00 July 1, 2004 
18–End ......................... (869–052–00135–0) ...... 62.00 July 1, 2004 

39 ................................ (869–052–00136–8) ...... 42.00 July 1, 2004 

40 Parts: 
1–49 ............................. (869–052–00137–6) ...... 60.00 July 1, 2004 
50–51 ........................... (869–052–00138–4) ...... 45.00 July 1, 2004 
52 (52.01–52.1018) ........ (869–052–00139–2) ...... 60.00 July 1, 2004 
52 (52.1019–End) .......... (869–052–00140–6) ...... 61.00 July 1, 2004 
53–59 ........................... (869–052–00141–4) ...... 31.00 July 1, 2004 
60 (60.1–End) ............... (869–052–00142–2) ...... 58.00 July 1, 2004 
60 (Apps) ..................... (869–052–00143–1) ...... 57.00 July 1, 2004 
61–62 ........................... (869–052–00144–9) ...... 45.00 July 1, 2004 
63 (63.1–63.599) ........... (869–052–00145–7) ...... 58.00 July 1, 2004 
63 (63.600–63.1199) ...... (869–052–00146–5) ...... 50.00 July 1, 2004 
63 (63.1200–63.1439) .... (869–052–00147–3) ...... 50.00 July 1, 2004 
63 (63.1440–63.8830) .... (869–052–00148–1) ...... 64.00 July 1, 2004 
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63 (63.8980–End) .......... (869–052–00149–0) ...... 35.00 July 1, 2004 
64–71 ........................... (869–052–00150–3) ...... 29.00 July 1, 2004 
72–80 ........................... (869–052–00151–1) ...... 62.00 July 1, 2004 
81–85 ........................... (869–052–00152–0) ...... 60.00 July 1, 2004 
86 (86.1–86.599–99) ...... (869–052–00153–8) ...... 58.00 July 1, 2004 
86 (86.600–1–End) ........ (869–052–00154–6) ...... 50.00 July 1, 2004 
87–99 ........................... (869–052–00155–4) ...... 60.00 July 1, 2004 
100–135 ........................ (869–052–00156–2) ...... 45.00 July 1, 2004 
136–149 ........................ (869–052–00157–1) ...... 61.00 July 1, 2004 
150–189 ........................ (869–052–00158–9) ...... 50.00 July 1, 2004 
190–259 ........................ (869–052–00159–7) ...... 39.00 July 1, 2004 
260–265 ........................ (869–052–00160–1) ...... 50.00 July 1, 2004 
266–299 ........................ (869–052–00161–9) ...... 50.00 July 1, 2004 
300–399 ........................ (869–052–00162–7) ...... 42.00 July 1, 2004 
400–424 ........................ (869–052–00163–5) ...... 56.00 8July 1, 2004 
425–699 ........................ (869–052–00164–3) ...... 61.00 July 1, 2004 
700–789 ........................ (869–052–00165–1) ...... 61.00 July 1, 2004 
790–End ....................... (869–052–00166–0) ...... 61.00 July 1, 2004 
41 Chapters: 
1, 1–1 to 1–10 ..................................................... 13.00 3 July 1, 1984 
1, 1–11 to Appendix, 2 (2 Reserved) ................... 13.00 3 July 1, 1984 
3–6 ..................................................................... 14.00 3 July 1, 1984 
7 ........................................................................ 6.00 3 July 1, 1984 
8 ........................................................................ 4.50 3 July 1, 1984 
9 ........................................................................ 13.00 3 July 1, 1984 
10–17 ................................................................. 9.50 3 July 1, 1984 
18, Vol. I, Parts 1–5 ............................................. 13.00 3 July 1, 1984 
18, Vol. II, Parts 6–19 ........................................... 13.00 3 July 1, 1984 
18, Vol. III, Parts 20–52 ........................................ 13.00 3 July 1, 1984 
19–100 ............................................................... 13.00 3 July 1, 1984 
1–100 ........................... (869–052–00167–8) ...... 24.00 July 1, 2004 
101 ............................... (869–052–00168–6) ...... 21.00 July 1, 2004 
102–200 ........................ (869–052–00169–4) ...... 56.00 July 1, 2004 
201–End ....................... (869–052–00170–8) ...... 24.00 July 1, 2004 

42 Parts: 
1–399 ........................... (869–052–00171–6) ...... 61.00 Oct. 1, 2004 
400–429 ........................ (869–052–00172–4) ...... 63.00 Oct. 1, 2004 
430–End ....................... (869–052–00173–2) ...... 64.00 Oct. 1, 2004 

43 Parts: 
1–999 ........................... (869–052–00174–1) ...... 56.00 Oct. 1, 2004 
1000–end ..................... (869–052–00175–9) ...... 62.00 Oct. 1, 2004 

44 ................................ (869–052–00176–7) ...... 50.00 Oct. 1, 2004 

45 Parts: 
1–199 ........................... (869–052–00177–5) ...... 60.00 Oct. 1, 2004 
200–499 ........................ (869–052–00178–3) ...... 34.00 Oct. 1, 2004 
500–1199 ...................... (869–052–00179–1) ...... 56.00 Oct. 1, 2004 
1200–End ...................... (869–052–00180–5) ...... 61.00 Oct. 1, 2004 

46 Parts: 
1–40 ............................. (869–052–00181–3) ...... 46.00 Oct. 1, 2004 
41–69 ........................... (869–052–00182–1) ...... 39.00 Oct. 1, 2004 
70–89 ........................... (869–052–00183–0) ...... 14.00 Oct. 1, 2004 
90–139 .......................... (869–052–00184–8) ...... 44.00 Oct. 1, 2004 
140–155 ........................ (869–052–00185–6) ...... 25.00 Oct. 1, 2004 
156–165 ........................ (869–052–00186–4) ...... 34.00 Oct. 1, 2004 
166–199 ........................ (869–052–00187–2) ...... 46.00 Oct. 1, 2004 
200–499 ........................ (869–052–00188–1) ...... 40.00 Oct. 1, 2004 
500–End ....................... (869–052–00189–9) ...... 25.00 Oct. 1, 2004 

47 Parts: 
0–19 ............................. (869–052–00190–2) ...... 61.00 Oct. 1, 2004 
20–39 ........................... (869–052–00191–1) ...... 46.00 Oct. 1, 2004 
40–69 ........................... (869–052–00192–9) ...... 40.00 Oct. 1, 2004 
70–79 ........................... (869–052–00193–8) ...... 63.00 Oct. 1, 2004 
80–End ......................... (869–052–00194–5) ...... 61.00 Oct. 1, 2004 

48 Chapters: 
1 (Parts 1–51) ............... (869–052–00195–3) ...... 63.00 Oct. 1, 2004 
1 (Parts 52–99) ............. (869–052–00196–1) ...... 49.00 Oct. 1, 2004 
2 (Parts 201–299) .......... (869–052–00197–0) ...... 50.00 Oct. 1, 2004 
3–6 ............................... (869–052–00198–8) ...... 34.00 Oct. 1, 2004 
7–14 ............................. (869–052–00199–6) ...... 56.00 Oct. 1, 2004 
15–28 ........................... (869–052–00200–3) ...... 47.00 Oct. 1, 2004 
29–End ......................... (869–052–00201–1) ...... 47.00 Oct. 1, 2004 
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49 Parts: 
1–99 ............................. (869–052–00202–0) ...... 60.00 Oct. 1, 2004 
100–185 ........................ (869–052–00203–8) ...... 63.00 Oct. 1, 2004 
186–199 ........................ (869–052–00204–6) ...... 23.00 Oct. 1, 2004 
200–399 ........................ (869–052–00205–4) ...... 64.00 Oct. 1, 2004 
400–599 ........................ (869–052–00206–2) ...... 64.00 Oct. 1, 2004 
600–999 ........................ (869–052–00207–1) ...... 19.00 Oct. 1, 2004 
1000–1199 .................... (869–052–00208–9) ...... 28.00 Oct. 1, 2004 
1200–End ...................... (869–052–00209–7) ...... 34.00 Oct. 1, 2004 

50 Parts: 
1–16 ............................. (869–052–00210–1) ...... 11.00 Oct. 1, 2004 
17.1–17.95 .................... (869–052–00211–9) ...... 64.00 Oct. 1, 2004 
17.96–17.99(h) .............. (869–052–00212–7) ...... 61.00 Oct. 1, 2004 
17.99(i)–end and 

17.100–end ............... (869–052–00213–5) ...... 47.00 Oct. 1, 2004 
18–199 .......................... (869–052–00214–3) ...... 50.00 Oct. 1, 2004 
200–599 ........................ (869–052–00215–1) ...... 45.00 Oct. 1, 2004 
600–End ....................... (869–052–00216–0) ...... 62.00 Oct. 1, 2004 

CFR Index and Findings 
Aids .......................... (869–052–00049–3) ...... 62.00 Jan. 1, 2004 

Complete 2005 CFR set ......................................1,342.00 2005 

Microfiche CFR Edition: 
Subscription (mailed as issued) ...................... 325.00 2005 
Individual copies ............................................ 4.00 2005 
Complete set (one-time mailing) ................... 325.00 2004 
Complete set (one-time mailing) ................... 298.00 2003 
1 Because Title 3 is an annual compilation, this volume and all previous volumes 

should be retained as a permanent reference source. 
2 The July 1, 1985 edition of 32 CFR Parts 1–189 contains a note only for 

Parts 1–39 inclusive. For the full text of the Defense Acquisition Regulations 
in Parts 1–39, consult the three CFR volumes issued as of July 1, 1984, containing 
those parts. 

3 The July 1, 1985 edition of 41 CFR Chapters 1–100 contains a note only 
for Chapters 1 to 49 inclusive. For the full text of procurement regulations 
in Chapters 1 to 49, consult the eleven CFR volumes issued as of July 1, 
1984 containing those chapters. 

4 No amendments to this volume were promulgated during the period January 
1, 2004, through January 1, 2005. The CFR volume issued as of January 1, 
2004 should be retained. 

5 No amendments to this volume were promulgated during the period April 
1, 2000, through April 1, 2004. The CFR volume issued as of April 1, 2000 should 
be retained. 

6 No amendments to this volume were promulgated during the period July 
1, 2000, through July 1, 2004. The CFR volume issued as of July 1, 2000 should 
be retained. 

7 No amendments to this volume were promulgated during the period July 
1, 2002, through July 1, 2004. The CFR volume issued as of July 1, 2002 should 
be retained. 

8 No amendments to this volume were promulgated during the period July 
1, 2003, through July 1, 2004. The CFR volume issued as of July 1, 2003 should 
be retained. 
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